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APPELLATE CIVIL. 
Before Mr. Justice M. C. Ghose. 


THE BHOWANIPORE ZEMINDARY COMPANY 
LTD. 
t. 
RAM MONDAL anv OTHERS* 


Enkancement of rent according to terms of a Kabultat—Standard of measure- 
meni to be applied, 


In a suit for enhancement of rent according to the terms of a Kabulist oa 
the ground of there being incremse in area as per record-of-rights and as stated 
in the previous Kabuliat and In the absence of any averments in the pleadiogs 
about tho standard of measurement or any evidence to show that thero was a 
different standard, the official standard of measurement should be presumed to 
have been acted on. 


Suit for enhancement of rent. 

The material facte will appear from the judgment, 

Mussrs, Amarendra Nath Boss and Arun Chandra Boss for tho 
Appellants. 

No ons for the Respondents. 

The judgment of the Court was as follows :— 

This is an appeal by the plaintiff in a suit for anhancement of 
rent. The defendants admitted the rent to be Ra, 26-9. The 
plaintiff claimed enhancement according to the terms of the 
Kabuliat to Rs. 29-12. The plaintiff's case is that the area upon 
which the defendants were paying rent at Ra, a€-9 was 13 bigbas 


€ 


*Appeal from Appellate Decree No. 1605 of 1934 agninst the decree of 
K. G. Morshed, Esq, Additional District Judge, and Court, 24-Pargnnas 
(Alipore), dated the 18th April, 1934 affirming that of Amulya Gopal Chatterjee, 
Esq., Munsiff, 2nd Court, Barulpur, dated the 6th November, 1937, 
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13% cottas& In the record-ofrights the area- was found to be rg 
bighas 616cottas and for the difference in proportion the plaintiff 
claims rent at Rs. 29:12. "The claim has been dismissed Dy both 
Courts on the ground that the plaintiff haa failed to prove by what 
standard of measurement the area was noted in the Kabuliat of 
1894. An officer of the plaintiff stated that it was the standard 
bigha. The Courts did not accept that evidence. The Court 
of appeal below accepted the defendants’ story that the measure- 
ment of 1894 was by a standard of r rashi being equal to 85 
cubits, 

No one appears for the tenants respondents in this Court. 
The learned Advocate for the plaintiff-appellant urges that there 
was nothing in the written statement to show that the measurement 
in 1894 was on a basis of r rashi being 85 cubits. There was no 
standard of measurement stated either in the plaint or the written 
statement, It is urged that when there is no evidence, it is to be 
preaumed that the measurement in the Kabuliat was by a standard 
bigha of 80 cubits, each cubit being r8 inches. This argument 
appears correct. Unless there is evidence to show that there was 
a different standard the official standard should be presumed to 
have been acted on, 

In the result the appeal is allowed and the enhancement claim- 
ed will be decieed from the year 1343 B. 5. 

There will be no order for costs in this Court, The plaintiff 
will get his costs in the Courts below. 


P, R. Appeal allowed, 





Before Ms. Justice S. N. Guha and Mr. Justice Nasim Ali, 


THE CHANDRA SEKHAR ZEMINDARY COMPANY, 
LIMITED 


o. 
RADHA GOBINDA KOER AND OTHZRS.' 


Additional rent for excess area—Stipulation in Kabuliat—Landlord, tf entitled 
Lo such rent—Second Appeal, if tarred under sectien 115C of the Bengal 
Tenancy Act. 


* Appeal from Appellate Decree No. 857 of 1934 against the decree of H,G. 
Waight, Esq., District Judge of Burcéwan dated arst November, 1933 affirming 
that of Kunja Mohan De, Esq., Assistant Settlement Officer, Burdwan dated the 
rsth July, 1933. 


* - 
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In a proceeding under Sec..10$ of the Bengal Tenancy Act the landlord olalim- 
ed settlement of fair and equitable rent of certain holding on the ground of rise 
in the price of staple food crops and of Increase in area on the basis of certain 
stipulations in the leases by which the tenancles were created The stipulation 
was as follows: ‘If afterwards on measurement the area is found to bein ex- 
cess or lf any land which really belongs to the fote is discovered later on I will 
pay additional rent for this excess area without any objection: ” 

Held, that upon the terms the landlord was entitled to get additional rent 
for the excess area found on measurement. 

Held also that In the circumstances of the present case a second appeal 
would not be barred upder section 118C of the Bengal Tenancy Act. 

Appeal by the Plaintiffs. 
Proceeding under section 105 of the Bengal Tenancy Act. 
The material facts will appear from tlie Judgment. 


Messrs. Bejoy Kumar Bhattacharjee, Bhabesh Narain Bose and 
Jatindra Mohan Choudhury for the Appellant. 

Mr, Panchanan Choudhury for the Respondents. 

The judgment of the Court was delivered by 

Nasim All, J,:—Thie is a landlord’s appeal in a proceeding 
under section 105 of the Bengal Tenancy Act for seitlement of fajr 
and equitable rent of certain holding on the ground of rise in the 
price of staple food crops and of increase in area on the basis of 
certain stipulations in the leases by which these tenancies were 
created. Three Khatians are involved in this appeal. So far as 
Khatian No. 549 [with Khatian Nos, s49(1), 549(#) and 537] is con- 
cerned it is conceded by the learned Advocate appearing for the 
appellant that the appeal in respect of that Khatian has already 
abated. The judgment and decree of the lower appellate Court in 
respect of that Khatian therefore are affirmed. As regards the 
other two Khatinns Nos, 543 (with Khatian No, 551) and No. 544 
(with Khatian No. 545) the only point agitated before us is whether 
the landlord is entitled to get additional rent forthe excess area 
which has been found out at the time of the last Cadastral survey. 
The Courts below have rejected this part of the plaintiff's claim, 
The only point for determination in this appeal therefore is whether 
in view of the stipulations in the Kabuliyats by which these 
tenancies were created, the appellant is entitled to get additional 
rent fer exceas area, The stipulation in the Kabuliyat is as 
follows t— 

" Tf afterwards on measurement the area is found to be in excess 
ot if any land which really belongs to this Jote is discovered later 
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on I will pay additional rent for this excess area without any 
objection.” ' 

It is clear from the terms of the Kebuliyat which have been 
placed before us that at the time of the settlemsnt certain area was 
assumed to be the area of the holding ‘and on that assumed area 
rent was assessed with this stipulation that if afterwards on measure- 
ment the area would be found to bo more, the tenant would pay 
additional rent for this excess, There cannot be any doubt there- 
fore that the plaintiff is entitled to get additional rent for the excess 
area which has been found out in the course of the last settlement 
proceedings. 

A preliminary objection was taken to the competency of this 
appeal on the ground that the decision of the learned Special Judge 
was only a decision settling rent and that consequently a s3cond 
Rppeal was barred under section 115C of the Bengal Tenancy Act. 
Reliance was placed by the learned Advocate upon the decision of 
this Court in the case of Nayar Chandra Pal Choudhury v. Nur 
Ali (1). The facts of that case are, however entirely different aod 
the decision in that case also does not indicate that in & case like 
the one before us a second appeal is barred under section 115C of 
the Bengal Tenancy Act. 

The result therefore is that this appeal in so far as it relates to 
Khatians Nos. 543 (with Khatian No. ssr) and 544 (with 
Khatian No. 545) ia allowed, the judgment and decree of the lower 
appellate Court so far as they relate to the Kbatians ara set aside 
nnd the case is remitted to that Court for settling fair and equitable 
rent for the excess aren with respect to these Khatians, on the 
materials which are already on the record. The parties will bear 
their own costs in this appeal. Costs in the Courts below will 
abide the result, 


P. R | Appeal allowed. 


(1) (1927) I. L R. 5$ Calo, 619. 
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OIVIL REVISION. 
Before Mr. Justis A. G. R. Henderson. 
KALI. MOHAN PAL 


vU. 


SACHINDRA MOHAN -RAY. * 


Objection as te the nature of a holding taken at a late stage, if can be allowed 
— Holding described as an occupency holding in a deed sf irangfer—Dis- 
puis regarding the nature, tf can be raised in a AEE M dr section 
26F ef the Bengal Tenancy Act (IV of 1938). 

Quare | When a holding bas been described as an ocenpancy holding in 
a deed of transfer can the question of title as to whether the holding is 
really an occupancy holding be agitated in a proceeding under section 26F 
of the Bengal Teonsnoy Act: Nibaran Chandra Bhattacharjee v. Hem 
Nalini Debi (1) and Mohini Mohan Miira v. Radha Sundari Dassi (2) 
referred to. 

Where the objection regarding the nsture of the holding waa not taken 
unti] at a late stage of the proceedings and disallowed by the lower Court, it is 
impossible to Interfere with such an order In revision. 

Application for Preemption under section a6F of the Bengal 

Tenancy Act. 


Messrs. Amarendra Mohan Mitra and Dwijendra Nath Ghose 
for the Petitioner. 


Messers, Satis Chandra Sinka and Subodk Chandra Sen for the 
Opposite Party. 
The Judgment of the Court was as follows : 


- This is à Rule obtained in the following circumstances, - The 
petitioner purchased a portion of what is alleged to be an occu- 
pancy holding. The opposite party No. r, a co-sharer landlord 
applied for pre-emption. The petitioner objected. His objection 
was over-ruled and he obtained thia Rule. 


It was contended on behalf of the petitioner that the holding 
is not really an occupancy holding at all, In supoort of that com 
tention, various arguments were advanced, the most extreme: ope 
being that the holding ia governed not by the Bengal Tensincy 
Act but by the Transfer of Property Act. 


"Civil Revision Case No. 749 of 1937 against the order of H, Mookerjee, 
Esq., Munsiff, 2nd Court, Bogre, dated 15th February, roy. 

(1) (1935) 61 C. L. J. 310. 

a) (1935) 39 C. W. N. 1014. 
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. The holding in question is described as an occupancy holding 
in the Deed of Transfer itself. It was, accordingly, contended by 


‘Mr, Sinha in opposing this Rule that the question of title cannot 


be agitated in proceedings for pre-emption under section a6F of 
the Bengal Tenancy Act. In support of that contention he relied 
upon a decision of my own reported in Widaran Chandra Bhatia: 
charjee va Hem Nalini Debi (1). On the other hand, there is a deci- 
sion in the case of Mohini Mokan Mitra v. Radha Sundari Dassi, 
reported in (2), in which the correctness of my opinion has been 
doubted by my learned brother R. C. Mitter. Although his re- 
marks were in the nature of odjter dicia, in view of this opinion of 
his I have recently referred this question for the decision of a 
Division Bench. | 


It will not, however, be necessary to decide the present case 
on that broad ground in view of another objection which was 
taken by Mr. Sinha. Now, this objection regarding the nature of 
the holding was not taken by the petitioner until the date fixed 
for the actual decision of the case. The learned Munaif, there- 
fore, refused to allow it to be raised that is the explanation of the 
remark in his judgment that the /aée in question is indisputedly 
an occupancy vatya-t holding. Now, it is quite impossible for 
mo sitting in revision to say that the learned Munsif acted unrea- 
sonably in refusing to allow the point to be taken at this late stage. 
It is only necessary to advert to the arguments addressed before 
me on the merits to show that the question ig an extremely com 
plicated one : as was pointed out by Mr. Sinha, this is mot even 
a case of the transfer ofa whole holding but of the transfer of a 
portion of a holding only. s 


I previously pointed out that the Munsif is not bound to order 
delivery of possession and it is open to the petitioner to show to the 
learned Munsif, if he can, that this is not a case in which delivery 
of possession ought to be allowed. It will then be for the parties 
to take such steps as they may be advised. 

The Rule is, accordingly, discharged with costs, Hearing fee, 
one gold mohur. 


P. R. “Rule discharged. ` 


(1) (1935) 61 C. L. f. 410. 
(3) $935) 39 C. W. N. ror. 
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APPELLATE QIVIL. 
Before M». Justice S. K. Ghose and Mr, Justics R. C. Mitter, 
RASHBEHARI DAS AND OTHERS 


v. 
MAHINDI PAL AND OTEERS,* 


Kuecution, objection to—Purchaser froma judgment-debjor, Uf kis represen- 
lativs— Kxeculing Court i/ and when can entertain a question as te the 
walidity of the decree —Objeciiom io execution on the ground that the 
dercee of which execution is sought is void, if comes within purvlew of 


Section 47, Code of Civil Procedure (Act V of 1908)—Comtent, if confers 


jurisdiction —Factors. determining juritdicHon—Code of Clell Procedure, 
Section a1 and Sulis Valuation Act (VI of 1887), Section r1 application of. 


Where the case of a pnrchaker is that the mortgage is invalid as having 
been registered at a' place and the decree in the mortgage sult being passed by 
‘a Court not having territoria! Jurisdiction, and thereupon the preliminary objec- 
tion is raised that the objectors on thelr own showifg are not affected by the 
mortgage and the decrees and so cannot be taken ms representatives of the 
judgment-debtor within the meaning of Section 47 of the Code of Ctyil 
Procedure. dL. i» 


Held, such objection cannot be accepted. - se VOD? 
It is no longer open to a mortgagor or hls transferee to raise the contention 


zs to the validity of a mortgage when a decree oo the mortgage has already been 
passed. 


An objection to the execution on the ground that the decree of which 
execution is sought is vold and an order paseed thereon comes within the pur- 
view of Section 47 of the Code bf Civil Procedure. 


The broad question that the executing Court cannot entertain a question 
which relates to the validity of the decree on account of defect of jurisdiction 
in the Court which passed it can no longer be raised in any Court in India : 
Fuanendra Nath Bhaduri v. Rabindra Nath Chakravarty (1) referred to. 

Consent cannot confer furladiction on a Court where there is none, 

Four factors generally each independent of itself, determine jurisdiction, 
namely situs of the subject-matter of suit, its value, the residence of the 
defendant and the nature of the suit. 

Section 31 of the Code of Civil Procedura and Section 11 of the Sults 
Valuation Act enact that lf no objection is taken as to the place of suing oc the 
orer and under-valuation of the subject-matter at the first opportunity, such 


*Appeal from Appellate Order No. 409 of 1936 agalost tha order of Abinash 
Chandra Haxra, Esq. Subordinate Judge of Bankura, dated 26th March, 1956 
reversing that of Bhupendra Nath Mukherjee, Esq., Maas Ist Court, 
Vishnupur, dated the 30th November, 1935. 

(1) (1932) L. R: 60 I. A. 71; $7 C. L. J. 143. 
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objection would not be entertained in appeal or revision that is at a ister phase 
of the suit, These sections do not in terms apply when the quesilon of jurisdic- 
tion based on these grounds is raised either at the execution stage or in a 
separate suit instituted for a declaration that the decres passed was void. 


An executing Court would be compotent to refuse to execute a decree only 
when on the face of the decree It would appear that the Court whioh passed it 
bad no jurisdiction : Gora Chand Haldar v. Prafulla Kumar Roy (1) and Amala 
Bala v. Sarat Kumari (2) referred to. - 


Appeal by the judgment-debtors. 
The materia] facts will appear from the judgment. 


Messrs. Mira Lal Chakravarty and Kabindra Nath Bhatta- 
charya for the Appellants. 


Messrs. Panchanan Ghose and Narendra Krishna Basu for the 
Respondents. l 

The judgment cf the Court was as follows : 

B. C. Mitter, J.:— Tbe facts necessary for deciding the pre- 
liminary objection raised on behalf of the respondents, as well as 
for deciding the appeal on the merits may be stated as follows. 

One Nitai Roy executed a mortgage in favour of the respon- 
dents, the Pals, in 1922. ` The property mortgaged wao about 
15 Bighas of land in Mouza Bhedua. In the bond*the said pro- 
perties were described as being within Tbana ‘and Sab-Registry 


"Visnupore in the District of Bankura. Ia x926 the.Pals sued on 


their mortgáge. The suit was filed in the First. Court of the 
Munsiff at Visnupore (Mortgage Suit No, 152 of r9a6). It is 
almitted that Thana Visnupora was and is within the tertitorial 
jurisdiction’ of the said Court. It is also admitted that the plaint 
filed contained the statement that the mortgaged properties were 
situate “within the local limits of the First Court of the Munsiff 


.of Vienupore. The defendant, Nitai Róy, -appeared in the suit 


and raised no question about the:place of suing. ‘he suit 
terminated in a consent decree on the -3rst August, 1926. To 
the decree (Ex. W.) is attached a schedule of the mortgag.d 
properties which describes them as situate within the Police Station 
and Sub-Registry Visnupore. On the face ‘of’ the proceedings of 
the said* mortgage suit and-if no other evidence de dors the said 
suit be looked into, it would appear that the First. Court cf the 
of Visnupore had territorial jurisdiction. 

In 1927 the Pals applied .for execution of the decree in the 
First Court of the Munsiff at Visnupore (Title Execution No. 754 


(1) (1931) I. L, R. 9 Rang. 480. 
(a) (1931) s4C.L.]. 593. — 
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of 1927) The judgment-debtor raised the objection that the 
decree was a nullity, as according to him, all the mortgaged pro- 
perties were situate within the jurisdiction not of the Munsiff of 
Visnupore but of Bankura (Saddar). The Court, however did not 
give effect to this large objection but ordered only the properties 
within its jurisdiction to be sold. It did not specify which of the 
properties were within its jurisdiction ‘and which were not, but 
the order was passed in a general and vague form, The Nasir 
of his Court put all the mortgaged properties to sale which were 
purchased by the decree-holders Their troubles begin from here. 
They, in the meantime, objected to the order of the learned 
Munsiff which had directed the exclusion of such of the properties 
as were beyond his jurisdiction from the sale to be held by his 
Nasir and ultimately carried the matter in appeal to this Court 
(Appeal from Appellate Order No. 339 of 1997). This Court 
held that although the Court which had passed a mortgage decree 
had jurisdiction to sell properties included in the mortgage decree 
situate beyond its local limits, the decree-holders in this case 
would however acquire no title by their purchase of such of the 
properties as were beyond the local limits.pf the Visnupore Court, 
88 the order of the Court had excluded them from the sale pro- 
clamation. After this judgment, which was pronounced on ‘the 
roth July, 1928, the respondents (decree-holders. purchasers) com- 
menced a suit for possession in ‘1930 (Title Suit No. 98 of 1930 
of the Court of the Subordinate Judge, Bankura). In that suit 
the question of fact as to whether the mortgage properties 
were situate in Thana Visnupore.or within Thana Onda within the 


jurisdiction of the Mynsiff at Bankura (Sudder) was gone into. . 
Tbe Court. . found that all the mortgage properties were situ: 


ate at the date of the Mortgage Suit (No. 152 of 1926) within, 


the jurisdiction of the Munsiff of Bankura and not of. Visnu- . 


pore. On this finding the suit was dismissed by the trial Court 
and that decree was maintained by this Court by its judgment 
dated the January 24th, 1934 passed.in Second Appeal No. 1193 
of 1933. This Court held that the sale passed no title to the 
decree-holders purchasers, but at the same time observed that the 
said decision '" would not prevent them from taking whatever steps 
they may be entitled to take to bring these properties to sale in 
execution .of the mortgage ‘decree, if they can satisfy the Court 
before which they bring their. claim, that the mortgage -decree was 
valid.” Itis this finding that the mortgage properties are in Thana 
Onda withia the jurisdiction. of the ere and the evidence led 
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on behalf of the judgment-debtor on this point in the suit of 1930 
and which was also given in these proceedings that have furnished 
the grounds of objection of tbe appellants to the execution pro. 
ceedinga started on May and, 1954. 

The course of these proceedings was at follows. The decree- 
holders applied in the First Court of the Munsiff at Visnupore 
for transfer of the decree to Bankura (Sudder) with a certificate 
of non-satisfaction. The appellants, who are transferees from the 
mortgagor after the mortgage decree, were made parties to this 
application, On August a3rd, 1934, the order asked for was 
made. The appellants appeared at the Munsiff’s Court at Bankura 
when the application for execution was made after the decree - 
had been transferred as aforesaid. On February 23rd, 1935 they 


‘applied there for stay of execution in order to enable them to 


raise in the Visnupore Court their objection that the decree 
being according to them a nullity cannot be executed. On the 


stay being granted for a limited period they made their application 
"'to the Munsiff at Visnupore on the March 3otb, 1935. The 


application was headed as one under Section 47, Section rsr and 
Order 47, rule r of the Code, In this application the whole 
history of the litigation is set out in great detail. The main prayer 
is for review of the order of transmission of the decree dated 
August 23rd, 1934, but the Court was also invited to hold that 
the decree was void and inexecutable, as it was passed by a 
Court which had no territorial jurisdiction over the subject matter. 

The learned Munsiff by his judgment dated November 3oth, 
1935 held that the application for review was not barred by time 


and that the decree was a nullity being passed by a Court which 


had no territorial jurisdiction over the subject-matter. In repelling 
one of the contentions of the decree-holders he held that the 
appellants before us were not the representatives of the judgment- 
debtor, Nitai Roy for though they had purchased the mortgaged 
properties, the mortgage itself was invalid, having been registered 
at a place where no part of the mortgaged properties were situate, 
'This has furnished one of the grounds for the preliminary objec- 
tion raised by the respondent to the competency of the appeal 
before us. 

On appeal however this Judgment of the Munsiff was reversed 
by the learned Subordinate Judge by his judgment dated March 
26th, 1936. 

The learned Subordinate Judge held that the appellant's appli- 
cation regarded as an application for reyiow was not maintainable, 


Vou LXVii.| dids count, H 


being hopelessly out of time. He, however, held that the appli- oo 
cation could also be treated as an objection under Section 47 of 193 

the Civil Procedure Code. After remarking that the appellants Rashbehari Des 
. bad taken an inconsistent position by saying in effect that they were i. Ms en 


not the representatives of the judgment-debtor b» came to the = 
conclusion (1) that as the decree also declared the personal liability — C itin F. 
of Nitai Roy who was a resident of Visnupors, it cannot be 
stated that to be wholly void (2) that the consent may give 
jurisdiction to try a suit over which it (the Court) has no local 
jurisdiction ; and (3) Section a1 of the Code of the Civil Procedure 
saved the consent decree passed in this case from attack at the 
execution stage. He accordingly allowed the apperl and ordered 
execution to proceed by his order dated March srd, 1936. It is 
against thia order that the present appeal has been filed. 

Mr. Ghosh appearing for the respondents raises a prelimin 
objection as to the competency of the appeal He urges 
grounds in support thereof: (1) that the order appealed fro 
virtually an appellate order refusing review; and (2) that the o 
cannot come under Section 47 as the appellants by their own case 
have taken up the position that they are not the representatives 
of the judgment-debtor, Nitai, He says on the authority of Jshan LP 1975 
Chunder v. Beni Madhwd (1) that a purchaser from the judgment- 
debtor is the latter's representative only if he i affected by the 
decree and as the cass of the appellants is that tne mortgage is 
invalid as having been registered at Visnupore, and the decree 
in the mortgage suit void, they on their showing cre not affected 
by the mortgage and the decrees and so cannot be taken as 
representatives of the judgment-debtor, Nitai Roy. We cannot 
accept the preliminary objection. 

The learned Subordinate Judge has held that the application 
of the appellants cannot be entertained if regarded as an applica- 
tion for review, but he treated it as an objection umder Section 47, 
and objection to the execation on the ground thct the decree was 
void. The appellants’ contention that the mortgage was invalid 
was in our judgment rightly overruled on the ground that it was no 
longer open as a decree on the mortgage had already been passed, 
and they, the appellants, would be affected by ths decree if their 
challenge to its validity on the ground of juried:ction fails. We 
accordingly hold that the order passed by the learned Subordinate 
Judge comes within the purview of Section 4; of the Code and 
the appeal preferred against it is com » the merits, 

(1) (1896) I, L, R. 24 Calc. 62. 
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however, we hold that the said order is correct, though not for 
the reasons given by the learned Subordinate Judge. 

The broad principle is that the executiog Court cannot go 
behind the decree but must execute it as it is There wasa 
divergence of opinion on the point asto whether this rule was an 
absolute one or subject to an exception, the exception being where 
the decree itself was challanged on the ground that it was without 
jurisdiction, So far as this Court is concerned it settled the conflict 
by a decision of the Full Bench in Gora Chand Halder w, Prafwila 
Kumar Roy (1). No doubt this decision was not accepted as 
correct by a Full Bench of the Rangoon High Court (Nathan v. 
Samson (2)] and by the Lahore High Court in GAv/am Mahammad 
v. Fasal Nisnam (3) and a doubt cast upon it by Costello, J. 
sitting singly in Kat Charan Singha v. Bibhuti Bhusan Singha (4) 
but ultimately the decision of the Full Bench of this Court was, 
in effect, generally approved by the Judicial Committee of the 
Privy Council in /smasendra Mohan Bhaduri v. Rabindra Nath Cha- 
kravarty (5) where the defect, bowever, was not of territorial juris- 
diction in the Court which passed the decree. The broad ques 
tion that the executing Court cannot entertain a question which 
relates to the validity of the decree on account of defect of juris- 
diction in the Court which passed it, accordingly, can no longer 
be raised in any Court in India, but the decision of the Judicial 
Committee does not settle the question when tbe decree was 
obtained in a suit filed in a wrong place. 

The ground being cleared up, it is now necessary to examine 
the reasons given bythe Subordinate Judge in the light of the 
decision of the Full Bench in Gora Chana's (1) case. The suit 
on which the consent decree in the case before us was passed 
was a suit to enforce the mortgage. The respondents did not 
want a decree on the personal liability of Nitai Roy arising out 
of his promise to repay the loan. They did not waive the security 
or reserve their rights on the security for a future suit but wanted 
to enforce it in that suit. The fact that Nitai lived within the 
jurisdiction of the Visnupore Court did not accordingly confer 
any jurisdiction to that Court. The Jurisdiction to try the suit 
was solely dependant on tbe si/ws of the mortgaged properties 


ü) (1925) I. L. R. 55 Calc. 166 j; 4a C. L. f. r. 
(2) (1931) I. L. R. 9 Rang. 480. 

(3) (1931) I. L. R. 13 Lah, as. 

(4) (1932) I. L. R. 60 Calc. 191 p 57 C. L. J. 390. 
(S) (1933) L. R. 6o I. A. 71 (75). 
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and if the properties were not situate in Thana Visnupore, the 
Visnupore Court had no jurisdiction whatsoever. We cannot 
accordingly accept the first ground on which the learned Subordi- 
nate Judge has proceeded. But the second and the third grounds 
given by the learned Subordinate Judge which really go together 
require closer examination and if the matter had been res integra 
we would have upheld the same but in our judgment the matter 
is concluded by the Full Bench decision in Gora Chand’s (1) case. 

The first principle is that conssnt cannot confer jurisdiction 
on a Court where there is none. Four factors generally, each 
independent in itself, determine juriediction, namely sifws of the 
subject-matter of the suit, its value, the residence of the defendant 
and the nature of the suit. Section 2r of the Code of Civil Proce- 
dure deals with the place of aning and Section rr of the Suits 
Valuation Act with the valuation of the suit, These sections 
enact that if no objection is taken as to the place of suing on the 
over or under valuation of the subject-matter at the first oppor- 
nity, such objection would not be entertained in appeal or revision, 
that is at a later phase of the suit. These sections do not in terms 
apply when the question of jurisdiction based on those grounds 
is raised either at the execution stage or on a separate suit insti- 
tuted for a declaration that the decree passed was void. On this 
question a8 to whether an objection that the decree passed was 
void on those grounds can be raised in execution proceedings or 
in a separate suit, when no such objection was raised in the suit 
at the first opportuntty, there has been a divergence of judicial 
opinion. One view is that such a question can be raised, This 
view proceeds upon the principle that the terms of Section a1 of 
of Code or Section 11 of the Suits Valuation Act “cannot be so 
interpreted as to have a wider application than what is justified by 
its terms" these provisions to be strictly construed, being excep- 
tions to the well-established general principle that where the 
Court haa no jurisdiction over the subject-matter its decree is a 
nullity, even though the parties had consented to the exercise 
of jarisdiction by it [ Kunja Mohan v. Manindra, (2), Raghubir 
Saran v. Hari Lal (3); Subramanya v. Swaminatha, (4) per 
Ramesam, J.. The other view ia thar such questions cannot 
be so raised. This view proceeds upon the principle that the 


(1) tigas) I. L. R. 55 Cale, 166. 
(2) (1922) 27 C. W. N. 542. 

(3) (1931) I. L, R. 53 All. 560. 
(4) [1928] A. I. R. [ Mad. J 746. 


tá 


Gg 


Rashbehari Das 
Y. 
Mahindi Pal. 
R. C, Mitter, F. 


Ve 
Mabindi Pal. 


R. C. Aiiier, F: 


THE CALCUTTA LAW JOURNAL. - [Vou LXVII 


seid sections enact a statutory waiver for all times and the two 
reasons given in support of this view are 

(a) that "the ordinary way of questioning a decree passed 
without jurisdiction is on appeal or on revision, and if tbis is 
forbidden, a Court of first instance cannot in execution do that 
which the appellate or revisional Court is precluded from doing.” - 

(b) that the object of Section ar of the Code and Section xz 
of the Suits Valuation Act would be frustrated if the parties 
are allowed to raise the question of the place of trial or the 
valustion of the suit with regard to the same subject-matter by 
simply changing the form of proceeding | Zemindar of Etityapuran 
v. Chidamboran (1), Jagtaran v. Mi. Mundar, (2); Porshotam Das 


.v. Radha Kishan (3) and Suóranayan v. Swaminathan, (4) per 


Devadass, J.]. The Allahabad High Court seems to have drawn 
a distinction between the case where the question is raised in 
execulion proceedings and where it is raised in a separate suit 
[ Raghwóir Saran v. Hori Lal (5)] The distinction does not 
seem to us to be based on a broad foundation but may possibly 
be justified on the principle that execution proceedings are really 
proceedings in the suit [Thakur Pershad v. Fakirulia(6); Brojendra 
Kishore v, Shamesarak, (7)]. 


In Gora Cáanmd's case (8) however, which was not a case of 
want of territorial jurisdiction simply, the jurisdiction of the Civil 
Court in relation to that class of suits being expressly barred by 
statute, the Full Bench assumed for its decision that there was 
want of territorial jurisdiction only and held that the decree being 
void for that reason, could be challenged in execution. It may 
be that Section 2x1 of the Code was not considered in its judgment, 
but the decision is there aud binding on us. It is for this reason 
and this reason alone that we cannot give effect to the second and 
third grounds given by the learned Subordinate Judge, although 
we see the force of his reasons In Gora Chana's case (8) however, 
the decision was given in the following terms by Walmsley, J. 
“T think it may be said that the correct view, and the view for 


(1) (1990) I. L. R. 43 Mad. @& 5 F, B. 

(a) (1933) L L. R. 14 Pat. ago. 

(3) (1929) 120 L C. 279. 

(4) [1928] A. I. R., Mad. 7406. 

(s) (1931) L L. R. 53 All, s6o, 

(6) (1894) L. R. 2a I. A. 44. 

0) (1937) 41 C. W. N. 537. 

(8 (1925) I. L R. 53 Calc, 166 ; 42 C. L. J. 1. 
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which there is a strong: current of authority, is that where-the 
decree presented for execution was made by a Court which aga- 
rently had not juriediction whether pecuniary or territorial, or in 
respect of the judgment-debtor’s person, the executing Court is 
entitled to refuse to execute it on the ground that it was made 
without jurisdiction, Within these marrow limi; I think that 
the executing Court is authorised to question tha validity of the 
decree, 

The word apparently used in this passage was much criticised 
in the Rangoon Full Bench Case [Nathan v. Samson (1)} but it 
has been explained by Mukerji and Guha, JJ. thus in Amala 
Bala v. Sarat Kumari (a). 

“The word ‘apparently’ used in connection with the proposi- 
tion laid down by this Court is a word which must always be kept 
carefully in view. What the propomtion means is that the 
executing Court would be competent to refuse to execute the 
decree only whan on the face of the decree it would appear that. the 
Court which passed it had no jurisdiction, When we say the decree 
we mean the decree and the papera relevant for the porpose of 
understanding it. The proposition does not mean that, if there 
is a clear statement upon the plaint which gives the Court juris. 
diction to entertain a suit and if upon the basis of that jurisdiction 
the decree ia passed by the Court without there being a challenge 
by the defendant as regards the territorial jurisdiction of the Court 
to pass the decree, it remains open to the defendant to question 
the jurisdiction of the Court after the decree has been made and 
in the course of execution.” [See also Kali Charan v. Bibhuti 
Bhusan (3)] In the case before us the defect of territorial 
jurisdiction does not appear on the face of the proceedings of 
the Mortgage Suit No. 152 of 1926 of the Firat Cour: of the Munsiff 
at Visnupore and it is on this interpretation of the decision of the 
Full Bench in Gora Chana’s case (4) that we uphold the order of 
Lower Appellate Court. The appeal is accordingly dismissed with 
costs, Hearing fee being assessed at two gold mohurs. 


Ghose, J. j=] AgTCce. 

P, R Appeal dismissed 
(1) (1931) LL. R. g Ran. 480. 
(2) (1931) s4 C. L. J. 593. 


(3) (1932) I. L. R. 60 Calo. 191 (197); 59 C. L. J. 290. 
(4) (1925) I. L. R. £3 Cale, 166; 42 C. L. T. 1. 
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Before. Mr. Justice Syed Nasim Ali and Mr. Justice B. K, Mukherjea, 


CHAITANYA DAS BANERJEE 
p. 
RANJIT PAL CHOWDHURY AND OTHERS. 


Suit fer refund of purchase money by an auction purchaser — Principle and 
nature of such action~Suppression of facts by the decree-holder —Money 
had and received—Nature of the contract—Classification of actions fer 
money had and receieed in England Implied promise to pay — Acquiesence, 
meaning of —Civil Procedure Code (Act V of 1903) erder ar rules 91 and 
93 — Guarantee of tile in a Couri sale —Indían Limitation Act (IX of 1908) 
Section 18, and Schedule I Art 62. 


Per Nasim Ali, F: The whole group of Common Law action in England 
known as “implied assumpsit” or “implied contracts" permits for redress of 
widely different types of grievances. Of them an action for money had and 
received bas the greatest variety of application. 


The implled contract for money had and recetved has no element of agree- 
ment about it, it is implied in law. 


Under the English law actions for money had and received may be classi- 
fied under the following heads : (t) money paid in mistake of fact; (2) money 
paid for a consideration which has failed, (3) money paid because it was extor- 
ted “Clore Officii” or by durese and the like ; (4) cases where the plaintiff bas 
had an actionable wrong done to him by the defendant and walving the tort 
sues in assumpsit whether any of his money has actually passed from himself to 
the defendant or not: Morgan vw. Asherofé (1). A claim for money had and 
received must now be based upon an implied promise to pay. 


In this country an action for recovery of money pald for a consideration 
which has failed is maintainable as in England and the principle underlying such 
actions can be invoked in cases of Involuntary sales:  Dorab Ally v. Abdul 
Asis (2) referred to. 


Aoquiescence does not simply mean standing by. It means assent after the 
party has come to know of his right. 


Per Mukherjaa, F. An auction purchaser has got to set aside a sale under 
the provisions of Order 21 rule 91 of the Coda of Civil Procedure before he oan 
apply for a refund of the purchase money under order a1 rule 93 of the Coda 
of Civil Procedure. 


The right to recover the purchase money by a suit on the ground that the 
judgment debtor has no saleable interest in the propecty sold bas been taken 


"Appeal from Appellate Decree No. 889 of 1936 against the decree of 
Nilendra Nath Basa, Esq., Additional Subordinate Judge, of Nadia dated the 
18th January, 1936, reversing that of Kamalesh Chandra Sen, Esq., and Court, 
Krishnagar, dated the gth April, 1945. 

(1) (1937) All, E. L. R. Vol. OI p, 92 at p. tos. 

(2) (1878) L. R. 5 I. A. 116, 
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away by the Civil Procedure Code; Ram Sarup v, Dalai (^) aad other cases 
referred to. ` 


The foundation of an notion for money had and received wonld not rest on 
an actual promise to pay bot arose when a provinos was imputei by law, though 
the circumstances would totally exclude the idea of an actual contract: 
Sinclair v. Brougham (2) referred to, 


Though there is no guarantee of title in a Court sale there some duty- im- 
posed upon the decresholder to let the Intending purchasers’ know the 
nature of the title, 


So where Ín an auction sale an auction-purchaser was induced to purchase a 
property and it was afterwards discovered that the judgment debtor against whom 
the execution was taken in which the sale was brought about, Fad long before 
parted with his property, which fact was known to the decree holder but which 
be suppreesed, and the auction-purchaser afterwards brought ths suit- for relund 
of purchase money and money realised as rent after the aucion sale by tke 
decree holder : 


Held, that in spite of the fact that Art. 6a of schedule I o? the Limitation 
Act was applicable the plaintiff would get the benefit of tha provisions of 
section 18 of the Limitation Act, 


Appeal by the Plaintiff. 


Suit for refund of purchase money and rent paid Ey an auction 
purchaser and in the alternative for recovery of possession on de- 
claration of title. 


The material facts will appear from the judgment. 


Messrs, Hiralal Chakravarty nd Lalit motes Sanyal for the 
Appellant, 


Messrs. Amasendra Nath Bose and Mrigendra Nath “Dutta for 
the Respondents, 
C. A. Y. 

The judgments of the Court were as follows, 

Nasim Ali, J. :— The facts which are not in dispute now are 
these.— 
~ One Haripada Ghose, husband of defendant No, 2, held a 
Mokarari tenure under defendant No.1. He sold it to defen- 
dant No, 3 by a kobala on the arst Agrahayan 1526 B. S. corres 
ponding to rsth November, 1923. The kobala was registered on 
the oth December, 1922, and registration fee was paid in the 
Registration Office. In the record-ofrights which was finally 
published about this time the name of Haripada GEose appeared 
as a tenant in respect of. this tenure. in 1923 defendant No. 7 


(1) (1920) I. L. R. 49 All. 60. 
1 (20914) B, C. 38, i 
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instituted a mit against Haripada Ghose for recovery of arrears of 
rent of this tenure for the years 1326-1329 B, S. and obtained a 
decree on the oth July, 1923. In the same year he made an appli- 
cation under Section ros of Bengal Tenancy Act for settlement 
of fair and equitable rent of this tenure impleading Haripada as 
the only defendant in the proceeding, On arst December, 1933, 
defendant No. 1 put the rent decree into execution. On the agth 
January, 1924 he made an application to Revenue Officer for 
substituting defendant No. 3 in place of Haripada in .the proces- 
ding under section 105 on the ground that defendant No, 3 was 
in possession of the tenancy by purchase from’ Haripada. This 
application was allowed. On the same day the proceeding under 
section 105 was compromised between defendant No, r and defen- 
dant No. 3. By this compromise the tenancy was admitted to 
be Mokarari and defendant No.1 gave up his claim for settle- 
ment of fair and equitable rent, On the ars Juné, r984, the 


‘application for execution of the rent decree was allowed to be 


struck off. Thereafter Haripada died leaving defendant No. s as 
his heir. Ín May, 1926, defendant No.1 made another applica- 
tion for execution of the rent decree against defendant No. s first 
by attachment and eale of her movable properties and then by 
attachment and sale of the defaulting tenure, This exécution 
petition contained a statement that the defaulting tenure belonged 
to defendant No, s, the judgment-debtor, and was verifjed by the 
agent of defendant No. r to be true, "The sale proclamation under 
section 163 (2) (à) of the Bengal Tenancy Act was issued and 
published by the executing Court in due time, Inthe sale pro- 
clamation ths defaulting tenure was described as a tenure stan- 
ding in the name of Dwarika Nath: Ghose, the predecessor-in- 
interest of the judgment-debtor. The tenure was sold by the 
executing Court and was purchased by the plaintiff for Rs. #82 on 
the roth August, 1926. The sale was confirmed on the arst Sep- 
tember, 1926. The plaintiff obtained the sale certificate and in 
execution of the sale certificate obtained symbolical possession 
through Court. Defendant No. r then began to realise rent from 
the plaintiff although he had already recognised defendant No. 3 
as the tenant of the tenure in the proceeding under section roS re- 
ferred to above, After taking symbolical possession the plaintiff 
found that some Adas lands included within thiá tenure were in 
possession of one Indu Ghosh. The latter refused to give up 
possession. The plaintiff thereupon instituted a suit in the year 
1930 to recover possession of these lands from him. This suit, 


however, was dismissed on the ground that the plaintiff had acquir- 
ed no title to the tenure by his auction-purchase, as the sale was, 
in effect, a sale not under the Bengal Tenancy Act but only a 
money sale and the judgment-debtor had no saleable interest in the 
tenure. By this time defendant No. r had realised Ra. 134-8-6 
as rent of the tenure from the plaintiff, After the dismissal of the 
suit brought by bim against Indu Ghose the plaintiff raised the 
present suit in the Court of the Munsiff at Krishnagar on the ist 
February, 1934 for the refund -of the purchase money (Rs, 282) 
and the rent paid by him to defendant No. 1 (Rs. 134-8-6) together 
with interest (Rs. 183-7-6) in all Rs. 600 orin the alternative for 
recovery of possession of the tenure from defendant No. 3 on de- 
claration of his title to the same by auction-purchase, 

The trial Court passed a decree for Rs Goo against defendant 
No. 1 but dismissed the suit against the other defendants. Defen- 
dant No. 1 appealed to the lower Appellate Court. The learned 
Judge who heard the appeal bas set aside the decree of the trial 
Court and has dismissed the suit against defendant No. r -also. 
Hence the Second Appeal by the plaintiff, 

The first point urged by the learned Advocate for the eT 
lant in support of this appeal is that on the facts which are not in 
dispute now the plaintiff is.entitled to recover the amount claimed 
from defendant No, 1 as money paid fora consideration which has 
subsequently failed, 

In support of this contention the learned Advocate for the 
Appellant relied upon certain observations of their Lordships of 
the Judicial Committee of the Privy Council in the case of Downs 
Ally Khan v. Abdool Asees (1). ) 

The whole group of common Jaw actions in England known as 
"implied assumpsit" or implied contract, permits for the, redress of 
widely different types of grievances. Of them all the action ‘for 
money had and received hasthe greatest variety of application. 
The implied contract for money had and received has no element 
of agreement about it; itis implied in law the name beings 
misnomer, 

Under the English law the actions for money had and recie 
may be classified under the following heads i= 

(1) Money paid in mistake of fact ; : 

- (2) Moasy paid for a coutidaration which has failed ; 

(3) Money paid. because it was extorted “Clore Oficii? or 
by duress, and the like ; 


(i) (1878) L. R. 51, A. 116. 
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(4) Cases where the plaintif has had an actionable wrong 
done him by the defendant and ‘waiving the Tort’ sues in 
Assumpsit whether any of his money has actually passed from bim- 
self to the defendant or not. Per Scott L. J. in Morgan v. 
Ashcroft (1). 

Now what is the unifying principle upon which these 
different forms of actions rest? There is no doubt the ‘moral 
principle of “unjust enrichment” which under-lay the famous 
dictum of Lord Mansfield in Mosses v. Macyerian (2) by virtue 
of which a man must not be allowed to enrich himself unjustly at 
the expense of another Sir Wilfrid Greene M. R. in Margan's 
case (1) cited-above has observed that the view of Lord Mansfield, 
though attractive, cannot now be accepted as laying the true 
foundation of the claim and the claim must now be based upon an 
implied promise to pay. . 

Leak on contract, rst Edition, (1867) devoted a long chapter 
to the title “Contracts Implied in Law" pp. (38-75). It commenced 
thus t— 

"Simple contracts arising independently of agreement or com 
tracts implied in law including those transactions affecting the two 
parties, other than agreement between them, upon which the 
law operates by imposing a contract, that is, a liability on the 
one side and correlative right on the other."............ 

"The transaction between two parties, other than agreement, 
which give rise to contracts, may be described generally as impor- 
ting that some undue pecuniary inequality exists in the one party 
relatively to the other which justice and equity require should be 
compensated and upon which the law operates by creating a debt 
to the amount of the required compensation” 

Scott L. J. in Morgan’s case (1) cited above has observed that 
such a wide statement of the principle upon which the action for 
money had and received is founded does not at the' present time 
aflord an authoritative criterion by which the Court can decide 
whether a given claim discloses a cause of action for money. had 
and received. He is however of opinion that the principles 
upon which the causes of action called “implied contracts” -can 
be said to rest should not altogether exclude that of "unjust 
enrichment." 

Sections 68 to 72 of the Indian Contract Act provide for certain 
relations resembling those created by contract Section 72 lays 


(1) (1937) All. E. L, R., Vol. IH p. 92 at 10%. 
(a) (1760) a Burr, 1005, | 
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down that a person to wbom money has been paid by mistake 
or under coercion must repay or return it, [Cases coming under 
heads (1) and (3) in the classification given by Scott L. J. in 
Morgan’s. case (1)). Section 65 of the Indian Contract Act and 
sections 38 and 4r of the Specific Relief Act seem to recognise 
the principle that money paid for a consideration nes has failed 
can be recovered. 

The next question is -do these principles apply to nimus 
sales? In the case of Dorad Ally v. Abdoel Asesz (2) the purchaser 


ata Sheriff's sale under a writ of ffa: upon ^ being evicted by the 


execution debtor bronghta suit to recover the purchasemoney 
from the execution creditor. In that case DURS W: POE 
observed : 

"There is no doubt that the authorities cited in the site 
of the High Court, and relied upon at the Bar, established the 
proposition which is thus stated by Lord St, Leonards at page 549 
of the r4th edition of his work on vendors and purchasers 1—'If 
the conveyance has been actually executed by all the necessary 
parties, and the purchaser is evicted by a title ‘to which the 
covenants do not extend, he cannot recover the purchase-maney 
either at law or in equity" This general rule seems by the law 
of England to govern all sales by private contract between the 
parties either of a free-hold or of a lease-hold interest in land.- 

Does it, however, govern a case like the present in which the 
sale as regards the owner of the thing sold, is im tantwm, and 
made under colour of legal process? The chief reasons for the 
rule are that the purchaser by private contract has full means of 
investigating the title of the vendor, and of either satisfying him 
self that it is good, or of, protecting himself against any apparent 
or latent defect in it by proper and apt covenants, If he fails 
to do either, his subsequent eviction is the result of his own 


negligence. But the purchaser at a Sheriff's sale has at best very: 


inadequate means of investigating the title of the judgment-debtor ; 


all that is sold and bought is the right, title and interest of the 


judgment-debtor with all ite defects:-and the Sheriff who salls, 
and executes the bill of sale, is never called upon, and, if called 
upon. would refuse to execute any covenant of title, Therefore 
the reasons for the rule failing, tho rule itself, cannot properly be 
held applicable to sales by the Sheriff, which are govornog by rules 
peculiar to such sales, 


(1) (1937) All. E. L. R. Vol. Ul. p. 9a at tos ". i Z 


(2) pu L. R, £l. Ay r16. 
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Now it is, of course, perfectly clear that when the property has 
been so sold under a regular execution, and the purchaser is after- 
wards evicted under a title paramount to that of the judgment- 
debtor, he has no remedy against either the RBRruE or the judgment 
creditor." 

Then follows the following passage :— 

"There is, no doubt, a further question whether the plaintiff. 
has shown a case which, if proved, would entitle him to recover 
back the purchase-money as money had and-received to bis use- 
as upon a total failure of consideration. To that their Lordships 
think the admitted fact of the possession by his testator for nearly 
two years of the property in question, and his perception, partial 
at least, of the rents and profits, might bea fatal objection. It 
could not, in such case, be said that the consideration wholly 
failed. Butitis not quite clear on the record that this objection 
arises, since if the sale has been treated as a nullity, the purchaser 
has been accountable, and may have accounted, for what he 
received ; and in any case the Court in India will be competent 
to mould ‘the relief according to the facts finally established at 
the hearing, Their Lordships, of course, offer no opinion whether- 
the plaintiff will ultimately succeed in establishing his right to 
any relief, It may turn out that his testator, who never made any 
claim for a return of the purchase-money in his life-time bought 
with knowledge of the defect in the Sheriff's jurisdiction, or has 
by acquiescence or in some other way, forfeited any right which 
he might otherwise have had to relief. They only decide that tho 
plaintiff has not wholly failed to disclose a good cause of action on 
the face of the record.” 

The above observations of the Judicial Committee of the Privy 
Council establish two propositions (1) that in this country an action 
for recovery of money paid fora consideration which has failed 
is maintainable as in England and (a) that the principle made 
underlying such action can be invoked in cases of involuntary 
The learned Advocate appearing for the respondent did not 
dispute that the above principle applies to the facts of the present 
case, He however contended that this principle would ' not be of 
much assistance to the plaintiff inthe present case as(r) he is 
guilty of undue delay and (1) his claim is barred yay Art, 62 of the 
Indian Limitation Act. f 

It is true that the plaintiff had waited for about 3 years after 
the dismissal. of his suit 'zgainst Indu in 19gt. In determining 


Vor. LXVII.] HIGH COURT. 


whether the plaintiff is barred by his latches the chief points to be 
considered are (1) acquiescence on the plaintiffs part and (2) any 
. change of position that has occurred on the defendants’ part. 

Acquiescence does not simply mean standing by. It does 
not mean quiescence only. It means assent after the party has 
come to know of his right. There is nothing in this case to 
indicate any such assent on the part of the plaintiff 

The learned Judge has observed that it would be hard on the 
decree-holder to be deprived of the fruit of his decree obtained 
by him about ro or rr years ago. But the right of defendant 
No. 1 to execute the decree against defendant No. 2 was already 
barred at the time when the plaintiff lost his suit against Indu 
Ghose in the year 1931. There cannot be, therefore any question 


of any change of position of defendant No, r by the delay:of the 


plaintiff in bringing the present suit. 

As regards the contention of the learned Advocate for the res 
pondent that the plaintiff's claim is barred under Art. 62 of the 
Indian Limitation Act the position is this :—After the auction-pur- 
chase by the plaintiff defendant No. r went. on receiving rent from 
the plaintiff for the tenure on the footing that the plaintiff bas 
acquired good title to the tenure by his auction-purchase, He sup- 
preseed from the plaintiff the fact that before the execution was 
started by him defendant No. 3 had lost her right to the tenure 
and that defendant No, 3 was the real tenant of the tenure, Anu 
ming that Art, 62 of the Indian Limitation Act applies to this 
case, from the facts of this case it is clear that the plaintiff is entitled 
to the benefit of section 18 of the Indian Limitation Act. It was 
argued on behalf of the. respondent that the -fraud of defendant 
No.. 1, if any, became known to the plaintiff when the written state- 
ment in the suit was filed by the plaintiff. The learned Munsiff 
has rightly pointed out that the plaintiff had then no. definite and 
clear knowledge of the facts. constituting the fraud and tbat the 
mere fact that some hints and clues reached the plaintiff which, 
if followed up, might have led to a complete knowledge of the 
fraud:was not enough. It does not appear that this finding of the 
trial Judge has -been expressly reversed by the lower Appellate 
Court, From the facts.and circumstances disclosed in the present 
cass there cannot be any doubt that-the plaintiff is entitled to have 
the period .of limitation extended in view of the pomon of .sóc- 
tion 18 of the Limitation Act, 

. The next contention raised by the dokrsd Aäron for ra 
appellant is this ; The plaintiff was induced to purchase: this tenure 
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on account of certain fraudulent misrepresentation in the petition for 
execution as well as in the sale proclamation and consequently the 
plaintiff is entitled to geta refund of the amount which he has. 
paid to the plaintiff by way of damages for this fraudulent misre- 
presentation by which.he was induced to purchase this tenure. Ia 
view of my conclusion on the first point it is not necessary to ex- 
press any opinion on this point, 

The rusult therefore is that this appeal is allowed, the judgmeut 
and decree of the lower Appellate Court are set aside and those 
of the trial Court are restored with costs in this Court as well as 
in the lower Appellate Court. 

Mukherjea, J. :—This appeal is on behalf of the plaintiff dá 


"> jt arisesout of a suit commenced by him to recover a sum of rupees 


six hundred only from defendant No. z, or in the alternative for 
recovery of possession of the lands described in the Schedule to the 
plaint as against defendant No. 3 under the following circumstances: 
The disputed lands were admittedly -held by one Hari Pada Ghosb, 
predecessorin-intereat of; Defendant No.2 as a Mukarari tenant 
under defendant No. r. On 8th December, 1922, Hari Pada 
transferred his interest in the entire landa to defendant.No. 3, and 
in April, 1923, the defendant No. r instituted a rent suit against 
Haripada, for recovery of arrears of rent due ia respect of the 
holding for years 1326-1329 B. S. Defendant No. 3 was not made 
a party to the rent suit, even though a portion of the rent claimed, 
accrued due after the transfer. A decree was passed in the rent 
suit against Haripada on oth July, 1923. It appears that the 
gettlement records were finally published sometime before and 
inthe year 1923, the landlord started a proceeding for enhance- 
ment of rent under tection ros Bengal Tenancy Act. On agth 
January, 1924, the defendant No. 3 was madea party to the said 
proceeding on his own application, as the old tenant Haripada 
had no longer any interest, and on the very same date a compro- 
mise was put in on behalf of both parties, by which the landlord 
(defendant No. 1) recognised the Mukarari character of the hol 
ding, as described in the C, S. records, and recognised tho defen- 
dant No. 3 as the tenant. in respect of the same. In 1926, the 
rent decree was put in execution, an earlier application for execu- 
tion being dismissed for non-prosecution, without joining the 
defendant No, 3as a party and on roth August, 1926, the holding 
in arrears was put up to sale, the sale proclamation descnbing it 
as the property of the judgment-debtor, The plaintif purchased 
the property- at the auction sale fota sum of Rs, 982 only, and 
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after he obtained sale certificate, he paid rent to deféndarit No. x 
in respect of the same, and'asum of Rs. 134-8-6 was paid in all 
as the rents due for the years 1333-36 B. S. The plaintiff alleges 
that he was resisted in his attempt to get possession of the lands 
by one Indu Ghosh, who set up the title of defendant No. x, and 
he was obliged to institute a Title Suit against Indu in the year 
1930. This suit was dismissed in 1931, it being held that the 
plaintiff did not acquire any title by his purchase, and it was in 
course of this litigation, that the plaintiff says, he came to be 
acquainted with allthe facts in connection with the Tent suit and 
subsequent proceedings. 

It is alleged in the plaint that the plaintiff was induced to pur- 
chasé the property rolely by reason of fraudulent misrepresentation 
made by defendant No.1, who being &:party to the compromise 
in the section 105 proceeding, and being fully ‘cognisant of the 
fact that the old tenant had.no' vestige of interest in the holding; 
put it up to sale, describing it falsely as the property-of Hari Pada. 
It_is said: alsó, that even apart from fraud, it would: be against 
reason and conscience to allow the defendant No. x under tlie 
circumstances of tbe case to retain the purchase money or the 
rents paid by the plaintifil The latter was entitled therefore, to 
recover the amounts, as money had and received by defendant 
No. 1 to the use of the plaintiff, on failure of consideration. In 
the alternative the plaintiff claimed recovery of possession of the 
properly purchased by bim, from defendant No. 3. The suit was 
contested by: defendants Nos. 1 and 3. ~The contention of defen- 
dant No. 1. was that a suit of such ‘description was not main 
tainable in law, that it was barred by limitation, that.there was nó 


'ffaud or fnisrepresentation made by defendant No. 1 himself or 


‘bis agent, and that the plaintiff himself was aware of every thing in 
connection with the execution sale and purchased the property with 
his eyes open. 

The trial Court gave the plaintiff a decree TE defendant 
No. r, It held tater aia that the defendant No. 1 was guilty of 
fraud, in putting up to sale the disputed property, as the property 
of Hari Pada, although he knew full well that Hari Pada had no 
interest init, The defendant No. r was guilty of greater fraud, 
‘according to the Munsif in realising rents from the plaintiff, al- 
though he was aware that somebody else was the tenant in respect 
of tbe lands, As the decree had the effect of. a money decree, 
no relief was given against defendant No. 3 whose Ioerone remained 
unaffected by the sale, A ne "um m 
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had Against the decision an appeal was taken by defendant No. 1 
1937. to the Court of appeal below. The learned Sub-Judge who heard 


Chaitanya Dui the appeal reversed the decision of the Munsiff and dismissed 

Banerjee the plaintiff's suit, on tbe finding that there was no fraud committed 

Ranjit Pal Chow. by defendant No.1 or his agents and unless a case of fraud was 

Shary. made out, this suit for refund of purchase money on the ground 

Mukherjea, T. that tbe judgment-debtor had no saleable interest in the property 

iid sold was not maintainable in law. It is against this decision 
that tho present second appeal has been preferred. 

Now the lower appellate Court is undoubtedly right in saying 
that asthe law stands at presenta suit for refund of purchase 
money on the ground that there ie no saleable interest of the judg- 
ment-debtor in the property sold, does not lie at the instance of 
the suction-purchaser. Under section 315 of the Civil Proce- 
dure Code of 1882, the purchaser at an execution sale, was entitled 
to receive back his purchase money from the person to whom the 
money was paid, not only when the sale was set aside under 
sections 310 (A), 312, 313 (which correspond to Or. ar rule gr) 
Civil Procedure Code, but even when it was found in a separate 
suit that the judgment-debtor had no saleable interest in the pro- 
perty ; and it was optional with the auction-purchaser, to enforce 
payment of this money, either in execution proceedings or by 
suit, which could be instituted within six years after the date of 
the accrual of the cause of action [vide, Ram Kumar Shaka v. 
Ram Gour Saka (1); Wityanund Roy v. Juggat Chandra Shaka 
(2); Munna Singh & Ors. v. Gajadkar Singh (3); Gurshidawa 
v. Gangaya (4) | Inthe present Civil Procedure Code, the words 
"or when it is found that the judgment-debtor had no saleable 
interest in the property" have been omitted from Or. ar, rule 93 ; 
&nd the clause, laying down that "the repayment of the said pur- 
chase-money may be enforced against such person under the rules 
provided by this Code forthe execction of a decree for money? 
has also been dropped. The result of the changes has been in 
the first place thatthe auction-purchaser, has now got to set 
aside the sale under Or. ar, rule 91 Civil Procedure Code, by an 
application made within 30 days from the date of sale, before he 
can apply, for refund under Or. ar rule 93 ; and secondly, the right 
to recover the purchaze money by a suit instituted within six years 

(1) (1909) I. L. R. 37 Calc. 67. 

(3) (1902) 7 C. W. N. 10s. 
(3 (1883) I. L. R. 5 All. s77. F. B. 
(4) (1897) I. L, R. 23 Bom. 783. 
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from the date of the accrual of the cause of action has bean 
taken away. This is the interpretation that has now been accepted 
by all the High Courts in India, with the exeeption of the Lahore 
High Court ; [ass Sarup v. Dalpat (1); Zirumalaisieami v. Sudra- 
maniyas (3) ; Balavamt v. Bala (3) ; Juranu v. Jathi (4); Banku 
Bekari Das v. Gurudas Dhar (5); Rishikesh v. Manih Molla (6) ; 
Maharejadhiruj Kameswar Singh Bahadur v. Bansidhar 
Marwari (7)] A dissentient opinion was expressed by this 
Court in Prasanna Kumar v. Jérahinm Mirsa (8) but that was based 
on the view taken by the Bombay High Court in Awszomi Ardestir 
v. Vivayoha (g) and the last decision was explained away by C. J. 
Macleod in a still later decision of the Bombay High Court, which 
is referred to above e. g. Balavant Raghunath v. Bala Valad Mats 
(3. Mr. Chakravarty does not seriously dispute this proposition 
but what he contends isthis ; that asthe sale purported to have 
been held under Chapter XIV Bengal Tenancy Act, the remedy 
by way of an application under Or. 21 rule 91 was not open to his 
client. His right of suit therefore remains untramelled by any 
provision of Or. sı rule 93 Civil Procedure Code. In my opinion 
this contention is untenable. Mr. Chakrabarty himself has taken 
up the position throughout, that the sale wasa money sale under 
the Civil Procedure Code, inasmuch asthe decree could not rank 
asa rent decree under the Bengal Tenancy Act, If that is so, 
& remedy by way of an application under Or. a1 rule 91 was 
available to bis client and was not taken away, even if the pro 
cedure laid down in Chapter XIV of the Bengal Tenancy Act, 
was followed. Mr. Chakravarty's second contention is that even 
apart from fraud, upon which the finding of the lower appellate 
Court is against bis client, he can recover the purchese money 
from defendant No. 1, when there was a total failure of considete- 
tion, and when it would be against reason and conscience to allow 
the defendant No. x to retain it. This principle, which has been 
referred to in several cases, is said to furnish a cause of action 
to the plaintiff for recovery of the purchase money, which existed 


(1) (1920) I, L. R. 43 All. 60. 

(2) (1917) I. L. R. 40 Mad. 1009. 

(3) (1922) I. L. R. 46 Bom. 833. 

(4) (1919) 22 C. W. N: 760. 

(s) (1923) 40 C. L. J. 157. 

(6) (1926) I. L. R. 53 Calc. 258. 

(2) (1996) I. L. R. 16 Pat. 196. 

(8) (1917) 36 C. L. J. 205. (9) (1916) I. L. R. 35 Bom. 29. 
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apart from the old Civil Procedure, and which is hence untouched 
by any provisions of the new Code, The case of Dorabally Khan 
v. Abdul Asses (1) is the earliest case where this question was 
discussed by the Judicial Committee, That was a: case before 
the Civil Procedure Code of 1883, and the action’ was brought 


-by an muction-purchaser for recovery of purchase-money on the 


ground that the Sheriff had attached and sold certain property 
which belonged to the judgment-debtor but which waa outside 
his jurisdiction, and which sale was subsequently set aside on 
this grouhd, by the Court within whose jurisdiction the property 
was situated. Mr. Justice Phear sitting in Original Side dismissed 
the suit, as not maintainable and this view was affirmed by the 
appeal Court. The Privy Council set aside the decision and sent 


. back the case for further investigation on merit& Sir James 


Colvile, who delivered the judgment observed, that when ploperty 
was sold under a regular execution and the purchaser waa after- 


-wards evicted by a title paramount, he would have no remedy 


either against the Sheriff or the judgment-debtor, It would bea 


different case, however, if the Sheriff had no juriediction to sell 


and acted wravires. Then occursa passage, which is relevant 
to the present question. The passage runs as follows: “There 
is no doubta further question whether the plaintiff has shown a 
case, which if proved, would entitle him to recover from the 
purchaser, the purchase money had and received to his use, as 
upon a total failure of consideration.” Their Lordships did not 
say expressly what the circumstances are which would entitle 
the auction purchaser to have. this remedy, but left it possibly 
to be decided on general principles, which would sustain an action 
for money had and received to the use of the plaintiff in English 
Law. Referring to this decision of the Judicial Committee, Sir 
Arthur Page in Xishitesh Laka v. Manik Molla (2) expressed his 
view, that "the law does not leave the. auction-purchaser defen- 
celess, and he may fecover the pyrchase price which he has paid 
if he can bring himself within the equitable principles which 
justify a suit for money had and received upon the ground that 
itis unconscionable that the defendant should retain the money 
as against the plaintif.” The learned Judge did not deal with 
grounds which would sustain such an action exhaustively, but 
pointed out that “the plaintiff might have relief, if there was fraud, 
misrepresentation or privity of contract.” In the case itself as 

(1) (1878) L. R, s I. A. 116, l 

(a) (1926) LL R. 53 Calp. 758. 
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the plaintiff was found guilty of undue delay, which resulted in 
the decree-holder's losing his remedy in law, no relief was allowed 
to bim. 

The Patna High Court has approved of the principle in its 
entirety in Maharajadhiraj Kameswar Singh Bahadur v. Bansi- 
dÀar Marwari (1) which however was a case of fraud. In Parvathi 
Ammal y. Gobindasami Pillai (2), it was held by the Madras High 
Court that where the invalidity of the proceeding was due to fraud, 
carelessness, or neglect of duty on the part of the decree holder, the 
auction-purchaser could sue to recover the purchase money on the 
ground of failure of consideration, and such right was unaffected 
by any provision of the Civil Procedure Code. The matter was 
elaborately considered by the Lahore High Court, in a recent Full 
Bench decision in Mehr Chand v. Milkhi Ram (3). It was held 
that though the Court does rot guarantee any title in an execution 
sale, it does proclaim and communicate to the intending purchaser 
that according to the representation of the decree holder, the 
judgment-debtor has some interest in the property to be sold. The 
extent of the interest is neither investigated nor guaranteed, by 
tbe Court but the existence of some interest is affirmed by the de- 
creo holder. On such representation of the decree-holder being 
found to be entirely absent, and the auction-purchaser being depri- 
ved of tbe property purchased by bim, the latter would havea 
perfectly good cause of action for money had and received as on 
a total failure of consideration, The foundation for money had 
and received was investigated in many cases, of which the 
case of Sémdair v. Brougham (4) may be cited by way of 
illustration. It would not rest on an actual promise to pay, 
but arose when a promise was imputed by lew, though 
the circumstances would totally exclude the idea of an actual con- 
tract. ‘Ifthe defendant" says Lord Mansfield “is under an obliga- 
tion from the ties of natural justice to refund, the law implies a 
debt, and gives the action founded on the equity of the plaintiff's 
case, as it were upon & contract"— Moses v. Macferian (5). Inthe 
words of Lord Dunedin, "it was the putting of an equitable doctrine 
under a legal form," “a contrivance introduced to meet an equit- 
able idea.” The familiar case was of the paying of money by A 
to B under the mistaken impression that in fact debt was due, 
when in truth.there was no debt due. It wasto fit. cases of -this 


(1) (1936) I. L. R. 16 Pat, 196. (2) (1915) I. L. R. 39 Mad. 803. ` 


(3) (1932) I. L. R. 13 Lah, 618. (4) (1914) L. R'A., C. 398. 
(5) (1760) 2 Burr. 1005. . 
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sort that the common law evolved the action for money had and 
received. 

I agree with the opinion expressed by the Lahore High Court. 
that though there is no guarantee ina Court sale, there is some 
duty which is imposed by law upon the decree-holder in this con- 
nection. Under Or. ar rule 13, Civil Procedure Code when an 
application for attachment is made by the decree-holder the applica- 
tion must contain a specification of the jungment debtor's share or 
interest in such property to the best of the belief of the applicant, 
and so far as he has been able to ascertain the same, and under 
rule (14) when lands are registered in the Collectorate, a certified 
extract from tbe Register may be called for. If the decree-holder 
states something which is false, and makes that statement knowing 
it tg be false, with a view to mislead the bidders, there would be 
obviously a case of fraud. But even when the misrepresentation 
was innocent, or there was mistske or ignorance of facts, under 
which the parties were labouring, which led to the invalidity of 
the whole proceeding, a fiction of a promise to pay, can in my 
opinion be justly imputed to the decree-holder and it would be 
against natural justice to allow him to retain the money which he 
got possession of under such ignorance, or mistake. It would be 
open of course to the defendant to take all equitable defences e. g. 
laches, delay or acquiescence on the. part of the plaintiff, or his 
knowledge of all material facts in connection with the affair. In 
my opinion, there is no reason why the plaintif should not be able 
toinvokethe principle in bis favour, and claim refund of the 
money paid under a honest mistake of facts, 

Mr. Bose has pointed out that it would be inequitable to 
allow the plaintiff to get the refund as there bas been undue delay 
on his part resulting in lose of all rights of the decree-holder as 
against the judgment-debtor, He has further contended that the 
plaintiff's suit is barred by limitation under Art. 62 Limitation Act.’ 

In my opinion, the delay in instituting the suit has been sofi- 
ciently explained by the plaintiff and it would not be a proper 
ground for throwing out the plaintiff's suit. After the plaintiff got 
the sale certificate, the landlord, did realise rents from him, for 
about three years, knowing full well that he had no right to receive 
the same. It was an act of fraud on tbe part of the landlord which 
lulled him into security, and led him to believe, that it was only 
& third party who was obstructing bim in getting possession, 
He did institute a suit against this third party, who set up the title 
of the real tenant, and it was in course of this litigation, that he 
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came to know the real state of affairs. Assuming that Art. 62 of 
the Limitation Act applies for recovery of money had and received 
to the plaintiffs use, I hold that the plaintiff can get extension of 
time under section 18, Limitation Act, as against the defendant No. 
i who by fraudulent misrepresentation and suppression of truth, 
subsequent to the sale, kept the plaintiff out of knowledge of his 
right to institute the suit within the proper period. In this view of 
the case it is not necessary to consider the other part of Mr, Cha- 
kravarty's contention, as to whether there was any fraud on the 
part of the defendant No. x in the matter of description of the 
property in the sale proclamation. — 

The result is that I agree with my learned brother, that the 
appeal should be allowed, the judgment and decree of the lower 
appellate Court should be jset aside, and that of the trial Court 
restored. 


P. R. 


Appeal allowed. 


Before Mr, Justice R. C. Mitter 


ATUL CHANDRA BHADURI AND OTHZRS 
t. 


KRISHNA CHARAN DEY SARKAR AND OTHZRS* 


Attestation, meaning of—Attesting eiiness, signature of in the presence of the 
execntant, tf imperative—Sub-Registrar, signature of, tf alee te be proved 
to have been im the presence ef the executant. 

Under the amended definition of the word ‘attestation’ it is not necessary 
for the attesting witness to witness the signature of the executant. It will be 
enough for the executant to execute the document and at a. later point of time 
to acknowledge his signature in. the presence of the attesting witnesses. 


* Appeal from Appellate Decree No. 2395 of 1932, against the decree of B. C. 
Sen Gupta, Esq., Subordinate Judge, Fourth Court of Mymensingh, dated -he 
15th Aogust, 1922. confirming that of Babu Manindra Nath Mukherjee, Munsiff 
god Court, Netrokana, dated the 29th June, 1931, 
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. An attesting witness must put his signature in the presenoe of the executant 
that is to say if he was present at the execution of the instrument he must put 
his signature in the presence of the executant or if he is the person to whom 
the acknowledgment of the signature is made he must put his signature In the 
presence of the executant. 


` In order to presume attestation by the Sub-Regtatrar the fact that the 
Sab-Registrar put his signature on the mortgage bond in the presence of the 
executant must be proved by evidence : Abinash Chandra Bidyanidk v. Dasa- 
taik Malo (1) referred to, 

Appeal by the Defendants, 

Suit on a mortgage bond and in the alternative, for recovery of : 
possession, 

The material facts will appear from the jadgment, . 

Messrs. Girija Prosanna Sanyal and Jatindra Nath Sanyal for 
the Appellants, 


No one for the Respondent. 
The judgment of the Court was as follows: 


This appeal is on behalf of defendants Nos. 1 to 4 in a suit 
instituted by the plaintifs with alternative reliefs The plaintiffs 
have prayed for à mortgage decree and in the alternative they 
prayed for declaration of their jote right under defendants Nos. 
Ito 4 and for recovery of possession of the lands in Suit under 
such a right. 

It appears that one Axim held a non-transferable occupancy 
holding compriaing the lands in suit under defendants Nos. r to 4 
and other landlords defendants Nos, 1 to 4 being only co-sharer 
landlords.” He executed a mortgage deed in favour of the plaintiffs 
on the 11th Magh 13237. Thereafter defendants Nos. r to 4 sued 
Azim for the recovery of their share of the rent. It is admitted 
that the suit was not framed in accordance with the provisions of 
gection 148A of the Bengal Tenancy Act and the decree which de- 
fendants Nos. 1 to 4 obtained was a money decree.. They put this 
decree in execution and purchased the right, title and interest. of 
Azim in the holding on the zand October 19a5. I am told. that.the 
tale was confirmed in the same year and defendant Nos 1 to 4 took 
possession at & later point of time sometime in September, 1938. 
In 1926 however, after defendants Nos. r to 4 had purchased the 
right, title and interest of Azim in execution of their money e 
against him the plaintiffs instituted a suit on their mortgage. 
this guit'they only made Azim a i defendant but did not im- 


(1) (1928) 32 C. W, N. 1298, 
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- plead defendants Nos r to 4 as parties although the equity of 
redemption had passed to them before the date of the suit, The 
plaintiffs obtained a decree on their mortgage on -the r4th August 
1926 in a suit defectively framed, as 1 have pointed ont above. 
In execution of that decree they purchased the property on the aand 
January, 1937. They have now on the agth August 1930 institute 
ed this suit against defendants Nos rto4 for the reliefs which 
I have- mentioned above. Defendants Nos. 1 to 4 raised various 
defences—one of the defences being that the instrument must not 
be regarded as a mortgage instrument inasmuch asattestation by two 
attesting witnesses had not been made. They took other defences 
but all of them were over-ruled. A decree was passed in their favour 
‘for khas possession to the nght of redemption by the Defendants 
Nos. 1 to 4 of the mortgage on payment of Rs, raa with interest of 
six per cent per annum within the time fixed by the Court. 

Defendants Nos. 1 to 4 have now appealed before me and 
Mr. Sanyal has raised various points here. One of the points 
raised is that the learned Judges of the Court below have misdirec- 
‘ted themselves ‘on the law of attestation. If this contention 
of Mr. Sanyal is sound, and I hold it to be so, it will be unneces- 
sary at this stage to go into other questions raised by him. It will 
be still open to his clients at a later stage to urge them if on remand 
which [ propose to make the finding on the Tn of attestation 
is recorded against his clients. 

Now the question of attestation arises in this T There 
appeared to be the signatures of more than one person on the 
mortgage instrument, The scribe was only examined asa witness. 
He proved that he had signed the document in the presence of tha 
mortgagor and that the mortgagor had signed in his pfesence, 
Whether there is -evidence of proper attestation by other persons 
whose names appear on the record has not been investigated. The 
Court of first instance proceeded upon the basis that the Sub-Regis- 
trar must be taken to be an attesting witness by reason of the 
amendment of the definition of the word "attestation" given in the 
Transfer of. Property Act by the -Amendnient -Act XXVII of 
1936. The learned Munsiff says this, “The scribe P. W., r 
has been examined on oath. Under the new rulings. of the 
Hon’ble High Court the Sub Registrar may be taken as an atteat- 
ing witness and the Court can take judicial notice of hie attestation", 
The learned Subordinate Judge on appeal makes this observation. 
“The law as now amended does not require that two witnesses shall 
have to be examined, A scribe and even the registering officer 
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before whom the mortgagor admita the debt may both be com- 
petent witnesses. The objection {meaning thereby objection to 
the attestation) is untenable.” I do not quite follow these obser- 
vations of the learned Judges of the Court below. The material 
portion of the amendment runs as follows “Or has received from 
the executant & personal acknowledgment of his signature or 
mark or of the signature of such other person and each of whom 
has signed the instrument in the presence of the executant”. 

Under the &mended definition it is not necossary for the at- 
testing witness to witness the signature of the executant. It will 
be enough for the executant to execute the document and at a 
later point of time to acknowledge his signature in the presence 
of the attesting witnesses. That is an enlargement over the defini- 
tion contained inthe old law. But the new Act makes it quite 
clear that the person who has come forward as an attesting witness 
must put his signature in the presence of the executant, that is 
to say, if he was present at the execution of the instrument he 
must put his signature in the presence of the executant or if he is 
the person to whom the acknowledgment of the signature is made 
he must put his signature also in the presence of the executant. 
No doubt, under the provisions of section 114 of the Evidence 
Act, the Court can presume that official duties have been dis 
charged in a regular way when one finds that the instrument was 
presented by the executant himself and that he admitted the 
execution of the instrument in the presence of the Sub-Registrar. 
But that does not necessarily prove the other element which 
must be present, namely, that the Sub-Registrar must put his 
signature inthe presence of the executant when he comes before 
bim, It may as well be that after getting the acknowledgment 
of the execution from the executant the Sub-Registrar puts his 
signature a few minutes later after the executant had left his 
room, This further fact that isto be taken into consideration 
in the matter does not come within the presumption which arises 
under the provisions of section i14... As has been pointed out in 
the case of Abjnash Chandra Bidyamidhi v. Dasarath Malo (1) 
the fact that the Sub-Registrar put his signature on the document 
in tbe presence of the executant must be proved by evidence, 
Having regard to the view that I have taken I cannot subscribe 
to what has been said in this case by the learned Judges of the 
Court below. _ 

The result is that I set aside the judgment and decree of the 


(1) (1928) 32 C. W., N. 1298, 
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learned Subordinate Judge and remand the case to him so that hisp; 
after recording the proper finding on the question of attestation 1935. 
on the evidence which is on the record he may rehear the appeal Atul Chandra 
on the ofher points also, If he comes to the conclusion that a 


there was no attestation on the mortgage-instrument as required Krishna Charan Dey 
by law no further question will arise in this case and the plaintiff's Sarkin, 
suit must be dismissed. Ifhe comes to the opposite conclusion 
then other points which may be raised oy the defendants at the 
time may be considered by him. 

As there is no appearance on behalf of the respondents hero 
there will be no order for costs in this Court, 
P. R Appeal allowed : 

Case remanded, 


Before Mr. Justice Syed Nasim AN and Mr, Justice 


R. C. Mitter, 
UPENDRA MOHAN PAL CHOUDHURY 
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Mexscution—Shares in moveable and immeveahle property, if exempt from — 
aachmeni and sale—'Desbi!,. if also includes shares of debtsa—Civil Froce- 
durs Code (Act V of 1908), section 60 — Garniski order with respect to a 
mortgage debt dus to judgment debtor, if can be made~—Civtl Procedure 
Code, Order 21, rule #6 and 464 te 46H amd section 51 clause (5) —Sale 
with or without attachment —Share of a deb, if can be attached under 
inksrent powers of Court. 


l Shares of moveable and immoveable properties are not exempt from attach- 
ment and sale In execution of decrees. 

The word “debts” in section 6o of the Coda of Civil Prooedure does not only 
mean entire debts bat also Includes shares of debts. 

By rule 46 of Order a1 of tha Code af Ciril Procedure, 1908 as it now stands 
after its amendment in-1935, by addition of the rules 46À to 46H, a Garnishi 


* Appeals from Original Order Nos, 386 and 987 of 1935 against the order of 
S. C. De, Esq., Subordinate fudge, Rangpur, dated the gend June, 1935. 
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order cannot be made even when a mortgage debt is dus. to the judgment-debtor 
alone If the Garnishi denles the debt or refuses, to pay the amount of debt into 
- | : 

Section 5I clause (b) of the Civil Procedure Code contemplates sale with or 
without attachment. 

Even if a share of a debt cannot be attached under Order 21 rule 46 or under. 
any other rule presoribed, a prohibitory order similar to one under order a1 
rule 46, oan be made under the inherent powers of the Court where the Court 
finds [t necessary for the ends of justice. 


So where in execution of a decree the decree-holder applied for attachment 
and sale of the share of a mortgage debt due to one of the Judgment-debtors and 
upon objection tbe Subordinate Judge withdrew the attachment +- 


Held, that the share of a debt could be attached and sold In execution of the 
decree and the salo proceeds could be appropriated towards satisfaction of the 
decres, 


Appeal by the Decree-holder, 
The material facts will appear from the judgment. 


Messrs, Aiul Chandra Gupta, Bankim Chandra Banerjee and 
Gobinda Chandra Datta for the Appellant, 


Messrs. Bireswar Bagchi and Priyanath Bhattacharjee for the 


Respondent, 
. C, A. Y. 
The judgment of the Court was as follows: 


The appellant in these two appeals obtained two decrees for 
money from the Original Side of this Court on August 24, 1933. 
He got these two decrees transferred for execution to the Court of 
the Subordinate Judge, Rangpur and applied for execution by 


* attachment and sale of the share of respondent No. r, who is one of 


the judgment-debtors, in the mortgage money due to him under a 
registered mortgage bond for Rs. 3,31,500 executed by Raja Gopal 
Lal Roy Bahadur of Tajhat in favour of the said judgment-debtor 
and his brothers on July 14, 193t. On April 18, 1935 the learned 
Judge issued writ of attachment under order 21, rule 46 of the Code 
of Civil Procedure. Thereupon the respondent No. 1 raised objec- 
tion to the attachment on the ground that the share of the debt was 
riot liable to be attached and sold under law. The learned Sub- 
ordinate Judge gave effect to this objection and ordered the attach- 
ment to be withdrawn and subsequently struck off the execution 
cases Hence these two appeals by the decree-holder.. 

The only point for determination in these two appeals is whether 
the learned Judge was right in withdrawing the attachment and 
striking off the execution casos, Under section 6o of the Civil” 
Procedure Code ‘debts belonging to the judgment-debtor and ail 
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moveable or immoveabid properties belonging to him over which 


he has a disposing power which be may exercise for his own benefit 


are liable to attachment and sale in execution of decrees. It is not 
disputed by the learned Advocate appearing on behalf of the 
respondent No. 1 that the share of the mortgage debt im question 
does not come under the proviso to section 60. ‘His contention 
however, is that the word “ debts " in section 60 means entire debts 
and not share of debts. In other words, he asks us to read the 


expression “ belonging to the Judgment-debtor" as “ belonging to: 


the judgment-debtor alone.” We are unable to accept this conten: 
tion inasmuch as such a reading would make the shares of move- 
able or immoveable properties exempt from attachment and sale 
and it is not disputed that such shares are attachable and saleable. 

It is next contended by the learned Advocate for the respondent 
that the share of a debt cannot be attached under order ar, rule 46 
of the Code, His argument is that the word “debt” in clause r(aXi) 
in the Rule must have the same meaning asthe word “debt” in 
clause s of the Rule and as the words " his debt" in clause 4 mean 
the debt due to the judgment-debtor alone and not to judgment. 
debtor and other persons jointly, the word “debt” in clause r must 
also mean a debt due to the fjudgment-debtor alone. In support of 
his contention he relied upon the decision of the Court of Appeal 
in the case of Macdonald v. The Tacquah Gold Mines Company (1), 
as an authority for the proposition that the share of a debt 
cannot be the subject-matter of a Garnishi proceeding under 
the rules of the Supreme Court, 1875. By Rule 46 of Order XXI 
of the Code of Civil Procedure, 1908 as it now stands after its 
amendment in 1935 (teeRules 46A to 46H) a Garnishi order cannot 
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be made even when a mortgage debt is due to the judgment-debtor . 


alone if the Garnishi denies the debt or refuses to pay the amount 
of debt into Court. 

It is next argued by the learned Advocate for the fespondent 
that if the share of a debt is not attachable under Rule 46, it is also 
not saleable, because the very fact that the legislature has not pres 
cribed any mode of attachment of a share of a debt is a sufficient 
indication that the share of a debt is not saleable as there cannot be 
a sale without attachment. By section $1(b)'of the Code subject 
to conditions and limitations prescribed by rules the Court may on 
the application of the decree-holder order execution of the decrees 
by attachment and sale or by sale without attachment of any pro- 
perty. The section, therefore, contemplates sale without attach. 


(1) 13 Q. B. D, 535. 
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ment. Even if a share of a debt cannot be attached under order ar, 
rule 46 or under any other rule prescribed, a prohibitory order 
similar to one under rule 46 can be made under the inherent 
powers of the Court where the Court finds it necessary for the ends 
of justice. It appears that a large amount of money is due to the 
respondent No. r jointly with the brothers from the Raja of Tajhat. 
The respondent No, r is entitled under the law to assign his share 
of the debt for his own benefit and on such assignment the assignee 
would stand in the position of a co-mortgagee with his brothers. A 
co-mortgagee is entitled to realise the entire mortgage debt from the 
mortgagor jointly with the other co-mortgagees, Ifthe mortgagor 
does not pay the money and if the other co-mortgagee refuse to joia 
the assignee in a suit to enforce a mortgage, the assignee alone can 
sue for recovery of the entire mortgage money in the presence of 
the other co-mortgagees for the benefit of all of them. The respon- 
dent No. 1, therefore, has a disposing power in his share of the 
debt which he may exercise for his owa benefit. It is, however, 
contended by the learned Advocate for the respondent that the 
prohibitory order under rule 46 was rightly withdrawn by the 
learned Subordinate Judge, inasmuch as it would interfere with rights 
of the brothers of respondent No. r to realise the mortgage«debt 
from the mortgagor and with the rights of the Garnishi to get a 
valid discharge of the. mortgage-debt by the payment of the 
mortgage money to all the three mortgagees, So far as the rights 
of the brothers are concerned, the prohibitory order does not 
prevent them from enforcing their rights under the mortgage 
according to law. If the mortgagor wants to pay off the entire 
mortgage money and get a valid discharge he can deposit the 
amount in Court under section 83 of the Tranafer of Property Act 
On the other hand if the prohibitory order is withdrawn and the 
respondent No. r and his brother realise mortgage money it would 
be very difficult for the decree-holder to realise from the respon 
dent No. r his share of the money. For the ends of justice, 
therefore, the prohibitory order served on the respondent No. r 
and the mortgagor should be maintained. 

No precedent was cited before us in support of the view that 
the respondent No, 1’s share of the mortgage-debt cannot be sold 
by the executing Court in execution of the decree and the sale 
proceeds cannot be appropriated by the appellant towards the 
satisfaction of his decrees. We are informed that the mortgagor's 
equity of redemption has now vested in the Court of Wards. There 
was a discussion at the Bar as to whether it would be to 
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the interest of all the parties concerned to have & receiver appoint- 
ed in respect of respondent No. 1’s share of the mortgage-debt 
instead of the salo of that share, As the learned Advocates 
appearing for the parties in this case would not come to any definite 
agreement in this matter and as there was no prayer for the 
appointment of a receiver in the petitions for execution, we do not 
express any opinion in this connection and leave the question 
Open between the parties to be agitated in the Court below either 
in these execution proceedings or in any other subsequent execu- 
tion proceedings. l 

The result therefore is that these appeals sre allowed, the 
orders of the learned Subordinate Judge in these two execution 
cases withdrawing the attachment and striking off the execution 
cases are set aside, He is directed to determine the extent of the 
respondent No. r's share in the mortgage-debt after giving the 
decree-bolder an opportunity of examining the respondent No. 1 
or of any other person under ar, rule 4r of the Code and to 
proceed with the execution cases according to law in the light of 
the observations made above. 


There will be no order for costs in the two appeals, 
Let the record in this case be sent down as early as possible. 


P, R. ; Appeals allomed, 


Bofors Mr. Justice S. IN. Gia and Mr. Justics 
R, C. Mitter. 


DWARIKA NATH MONDAL. 
N l 
RAM NATH BARMAN.* 


Decree covering joint undivided preperty-—Mede af delivery Of possession in 
execution proceedings—Civil Procedure Cede (Act V ef 1908), Order XXI, 
Rule 35, Cilanse (2). 


* Appeal from Appellate Orders Nos. 401 and 402 with Rules Nos. 890(M) 
and 891(M) of 1936, against the orders of S. K, Gupta, Esq., District Judge of 
24-Parganas at Allpore, dated the ist June 1936, reversing and affirming the 
orders of J. K. Bose, Esq., Second Additional Subordinate Judge of A]lpore, 
gated the 11th February, 1956. 
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- Where property covered by the decree is joint undivided property, the prooe- 


dure to be adopted in execution. procsedings as to the mode of delivery of posses- 
sion, will be in the panner provided by Order a1, rule 35, clauss (a) of the Code 


i of Civil Procedure. 


Appeal by the Judgment-debtor out of execution — 
The material facts will appear from the judgment. 
Mr, Kshemendra Nath Tagers for the Appellant, 


Messrs. Gunada Charan Sen and Haridas Gusta for the 
Respondent: i 


The judgment of the Court was as follows: 


These two appeals have arisen out of proceedings in execution 
of a decree. ` The defendant No. 6 in tha suit in which the decree 
‘was passed, the appellant in this Court, raised objections to the 
mode of delivery of possession of the property covered by the 
decree which was joint undivided property, including a dwelling 
house. The decree was in respect of two-thirds share of the pro- 

perty and delivery, of Khas possession in accordance with the terms 
ofthe decree was resisted Uy the Min ane an one-third 
undivided share in the same, ' 

After hearing. the learned Advocates for the parties to these 
appeals, we have come to the conclusion that execution proceedings 


in the case before us can only proceed in the manner provided by 
Order 21, Rule 35(2) of the Code of Civil Procedure. 

In the above view of tife case the appeals must be allowed ; and 
we direct accordingly. The orders against which these appeals are 
directed are set aside. The proceedings in execution giving rise to 
the appeals will proceed in the manner provided by law, according 
to the procedure prescribed id Order ar, Rule 35(a) of the Code 
of Civil Procedure. | 

There is no order as to costa in the AUN 


No orders are necessary in the Rules issued in connection with 
the appeals. E 


P, R i ' 7-157 o Appeals allowed, 
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Before Sir Harold Derbyshire, Knight Chif Justice and 
Mr. Justice A. G. R, Henderson. 


PANCHKARI BANERJI a//as PANCHU BANERJI 
v. i 


THE KING-EMPEROR.* 


Absiment, Fence of—Conviction, when to be susiained —Agreement with the 
party committing the crime before the crime was actually cemmitied, if to be 
establisked. 

B and P who were friends, both fell in love with a girl and made overtures 
to her. It drew the attention of the fatber of the girl and he arranged her 
marriage. On the night of the marriage, B attacked ber with a dao and inflicted 


infuries oa her. ` Both B and P were arrested, B confessed and they were jointly 
tried and conricted. B was convicted for committing the crime and P for abet- 


ment of it. P alone appealed : 

Bis diat ds cedar E e c bon or bind he cumul bó 
évidenoe to show that the person charged with abetment had come to some 
agreement with the party committing -tha crime before the crime was. actually 
committed, It is not enough to show that sach of the accused stated to witness 
that they would commit crime and It will therefore be dednoed that one of them 
instigated the other, Therp must be distinot evidence of agreement or instigation 
before a man is convicted of .abetment. ey 

Appeal by one of the accused under section: '4o08(b) of the Code 
of Criminal Procedure. 

The appellant was sentenced to seven years’ rigorous hdd 
ment for conviction under section 30rlz09 and 326/109 of the 
Indian Penal Code. 


The material facts will appear from the judgment; 
Mr, Jatis Chandra Guka for the Appellant, 
Mr. D. N. Bhattacharjee for the Crown, . 

The judgment of the Court was as follows: 


Derbyshire, C. J. :—This isan appeal by Panchkari Banerji 
añas Panchu Banerji against convictions and sentences imposed 
upon him by the Assistant Sessions Judge of Dacca who sat to hear 
the case with a jury of five on the #3rd of December, 1936. The 
charges were under sections 307/109 and 326/109 of the Indian 


Paad 


* Criminal Admitted Appeal No. 88 of 1937 against the decision and sentence 
of Mr. Rajendra Lal Chakrabarty, Assistant Seesions Judge, Dacos, dated the 
gjrd December, 1936. 
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Penal Code and in each instance a sentence of seven years’ rigorous 
imprisonment—the sentences to run concurrently—vwas imposed. 

The facts are shortly these: The appellant and one Bejoy, a 
youth of about ar, had become -great friends and associated 
together. — 

They seemed to have had an interest in a girl Chinu who lived 
close by where Bejoy lived. Chinu was about seventeen years of 
age. The two youths seem to have watched her when she went to 
a tank close by and to have become enamoured of her each after 
his own fashion. Various instances are related in which Bejoy and 
Panchkar were concerned, They appear to have made overtures 
to the girl through another girl. According to Chinu’s story, those 
overtures were rejected. There were times when their interest in 
the girl took the form of throwing clods of earth at her into the 
tank when she was there and as a result the parents of Chinu 
complained fo the parents of the two youths and those two youths 
were beaten by their own parents, After a little while the father of 
Chinu seems to have decided that the best thing would be for her 
to be married as quickly as possible and he arranged the marriage, 
We are told that the final arrangement was made by telegram. 

On.the evening of the marriage when Chinu was attired in some 
of her bridal garb she was attacked by Bejoy with a Dao and 
suffered so severely that she was in hospital fora matter of two 
months. The appellant took no part in this attack. As a result of 
this attack both Bejoy and the appellant were put on trial under 
the charges set out above and were found guilty. Bsjoy has not 
appealed ; Panchu has. 

The offence alleged against P&nchu is that he abetted Bejoy in 
the attack which was made. The jury by a verdict of 4 to x came 
to the conclusion that he did. In support of the prosecution story 
evidence has been given that both the accused said after they had 
been beaten by their fathers that they would go to the gallows 
Ijvidence has also been given that later on the second girl, through 
whom Bejoy and Panchu sent messages to Chinu, said that Panchu 
said that unless Chinu married him he would killher and Bejoy 
also said that he would kill her and go to the scaffold. Evidence 
has also been given by one Upendra that he overheard Bejoy and 
Panchu talking on the afternoon of the wedding and Panchu said 
that drum could be heard and that unless revenge was taken that 
night there would be no more chance and that if Panchu's legs ware 
all right he could have taken revenge on both the parents. 

Now, the evidence is quite clear that Bejoy alone took part ja 
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this attack, butit is said on behalf of the prosecution that the 
words I have alluded to amounted to abetment of this attack by 
Panchu, It is quite clear that there is no evidence of any agree- 
ment between Bejoy and Panchu to prosecute this attack upon the 
girl or any other attack, It is said that nevertheless Panchu inmi- 
gated Bejoy so as to be abettor. 

I have looked at the evidence very carefully and I am unable to 
agree that it does afford any proof of any evidence amounting to 
proof that Panchu did instigate Bejoy in this particular attack. 
Those two youths used a great deal of foolish language, but, in my 
view, that is all it would amount to. Nowhere I can see that 
Panchu urged Bejoy on making an attack upon the girl—either 
this attack or any other attack. I think both of them, because of 
the apparent frustration of thelr amorous designs, were very excited 
both on that afternoon, and previously when they were beaten. 
They used wild language; that was all, In my view the learned 
Judge should have directed the jury that there was no evidence 
here of instigation by Panchu of Bejoy in the attack in respect of 
which the charges were made. The matter should not have gone 
to the jury. I think that the truth of the whole situation is com- 
tained in the confession ‘which Bejoy made before the Magistrate, 
It is very short and it reads as follows :—'' There was love intrigue 
going on bstween this girl and me from before. We both tooka 
vow that none of us would marry another person besides the other 
of us, On account of that Durga Mohan Chatterjee” (the father of 
girl) “ hastily settled marriage. My mental condition became 
unsettled and having been unable to bear I committed this act. 

Q. What act? 

A. I gave the girl cuts with a dao, 

Q. Will you say anything more? 

A. No." - 

As to how far that love affair had gone I am not prepared to say 
but it does seem to me that the reason that Bejoy gave for what he 
did is the correct one. 

In my opinion this appeal should be allowed. The convictions 
and the sentences as against Panchkari Banerji should be quashed 
and he should be forthwith released and discharged from his bail 
bond. 

Henderson, J. :—1Iagroe. If Ibad been trying the case myself 
I should have had no hesitation in directing the Jury to bting ina 
verdict of not guilty against this appellant. I do not propose to 
give at length my reasons for being unable to accept Mr. Bhatta: 
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charjee's argument that there was evidence from which the 
Jury might infer that the appellant was guilty of abetment. 
I would merely note that the case was and could not possibly 
be called anything higher than an extremely weak one and 


-was totally inconsistent with the confession made by Bejoy. 


The reason why I do not go into this matter in detail is 
that it is perfectly clear that there is no evidence at all to 
support the conviction of the appellant for abetment of the parti- 
cular offences of which he has been found guilty by the Jury. 

The first conviction is for abetment of an offence punishable 
under Section 307 ofthe Indian Penal Code, My Lord has fully 
set out the previous history of this matter. It might well be that 
the appellant would instigate BeJoy to murder the girl or to do her 
an injury ; but he would certainly not instigate Bejoy to make an 
unsuccessful attempt to murder In my opinion that was a silly 
verdict and the learned Judge ought not to havé allowed such a 
charge to go before the Jury. If he had sean the real implication, 
Le would almost certainly have altered this charge. 

The second conviction is for abetting an offence punishable 


-under Section 326 of the Indian Penal Code. There is absolutely 


no evidénce on which it could be said that thé appellant had any- 
thing to do with the dae with which the injuries were actually 
inflicted ; nor.is there any evidence to infer that he instigated 
grievous hurt rather than simple hurt. i 

On those grounds alone it is impossible to sustain this 
conviction, 


rR | . Appeal allowed, 
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Before Mr, Justice S. N. Guha and Mr. Justice M. H. B. 
Lethbridge 


BIRINCHIPADA DAFADAR AND ANOTHER 


U. 


THE KING EMPEROR.* 


Indiam Penal Code (Act XLV 'ef 1860) section 107—Aiding and abstting a 
crime, conviction of — Prosecution, duty ¢/—Non-examination ef a parti- 
cular witness—~Non-reference te minor details in the case, if ameunts to 
misdirection, 

Aiding or abetting by any act done elther prior to or at the time of the 
commission thereof amounts to an offence contemplated by section 107 of the 
Indian Penal Code. It is not incumbent on the prosecution to call any 
particular witness or witnesses when there is reasonable ground for the Public 
Prosecutor to come to the conclusion and belief that such witness or wit- 
nesses will not speak the truth or if he believed that the evidence of such peor- 
son was wholly unnecessary for the trial. 


Non-reference to minor detalls of the case will not amount to misdirection 
or non«direction. 


Where the effect of the evidence led by the prosecution was that the accu- 
sed was one by whom the actual perpetration of the crime was alded and abetted 
at the very time when it was committed : 


Held, that the accused was rightly convicted for alding and abetting the 
principal offender. 

Appeal by the accused under section 410 of the Code of Crimi- 
nal Procedure, The accused No. r was convicted under section 
307 Indian Penal Code and accused No. 2 under section 307-109 
of the Indian Penal Code and each was sentenced to transporta- 
tion for life. 


The material facts will appear from the judgment. 

Messrs Sudhansu Sekhar Mukherji and Sailendra Nath Masum- 
dar for the Appellant. l 

Mr. D. N. Bhattacharfes for the Crown., 

The judgment of the Court was a5 follows : 

Guha, J. :— l'he appellants Birinchipade Dafadar and Sushil 
Dafadar alias Sushil K. Dafadar, were tried by the learned Addi- 


tional Sessions Judge of Khulnaand a jury, and were convicted 
tinder section 307 in the case of the first appellant and under 


* Criminal Admitted Appeal No. 328 of 1997 against the convictlon and 
sentence of R, L. Chakraborty, Esq. Additional Sessions Judge, Khulna, dated 
the 23rd March, 1937. 
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section 307/109 in the case of the second appellant. Esch of 
the appellants were, on conviction, sentenced to transportation for 
life by the Tudge. 

The charge against the first appellant was that he on the agth 
of November, 1936, at Jaipatrakati alfas Beltola Bazar, P. S. 
Kaliganj, gave cuts to one Hazari Baldeo's throat with a knife 
with such intention and under such circumstances that if by that 
act ho bad.caused the death of Haxari Baldeo he would have 
been guilty of murder, and that he had caused incised injuries to 
Hazari Baldeo's throat by the said act (Section 307, Indian Penal 
Code) The charge against the second appellant Sushil K. 
Dafadar was that onthe date referred to above, in the charge 
framed against the first appellant, he abetted the offence of attempt 
to commit murder (committed by Birincbi) by actively aiding him 
when he gave cuts to Hazari Baldeo’s throat to cause death and 
in consequence thereof and with the said aid the incised injuries 
were in fact caused to Hazari Baldeo's throat by Birinchi (Section 
307-109 of the Indian Penal Code). 

Tbe case for tbe prosecution and the evidence led in the case 
in support of that case were placed before the jury by the Judge ; 
and so far as we can see, the Judge exhaustively dealt with the evi- 
dence led on behalf of tbe prosecution in the case. 

In support of the appeal a number of points were raised. 

It was, in the first place, urged that the conviction of abetment 
of attempt could not be sustained and the jury were not directed 
properly on this aspect of the case atall. This relates to the 
charge of abetment as framed against the second appellant Sushil 
Kumar Dafadar. It appears to be clear from the learned Judge’s 
charge to the jury that the case for the prosecution, so far as the 
case of abetment by the second appellant was concerned, was 
placed before the jary at the very outset. It was stated that the 
case for the prosecution was that the accused Birinchi, from be- 
hind, put & rope round the neck of Hazari ashe reclined on his 
right, that he (Birinchi) called out to Sushil who came with two 
Moslems dnd that as be gave out one cry, one of the two Moslems 
gagged his mouth. Hazari was dragged into a deserted ghar 
when he was thrown down and the rope was tightened by Sushil, 
and Birinchi applied knife to his throat, while one Moslem held 
him fast by bands and legs and the other also helped. Then 
it appears that when explaining the law to the jury, the Judge 
referred to the provisions contained in section toy of the Indian 
Penal Code and explained the same. It was placed before the 
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jurors that, in the case before them, abetment as charged against 
the second appellant Sushil came under the third category of 
aiding and assistance. The third category referred to here is the 
third clause occurring in section ro7 of the Indian Penal Code 
mentioned as “thirdly”. The learned Judge stated this to the 
jury. “The aiding of Sushil, according to the prosecution story, 
and the aiding by Derastulla have been stated by Hazari s if he 
is believed, that would amount to aiding. Under section rog, 
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Indian Penal Code the man who abete is equally liable with the . - 


man who commits.” Judging from the manner in which the case 
of abetment was placed before the jury by the learned Judge, we 
are unable to appreciate the point that was raised in support of 
the appeal to which reference has been made, Section 107 thirdly 
speaks of intentionally aiding by any act or illegal omission, the 
doing of that thing. Explanation (2) to Section 107 of the Indian 
Penal Code is this ‘Whoever, either prior to or at the time cf 
the commission of an act, does any thing in order to facilitate 
the commission of that act,and thereby facilitates the commission 
thereof, is said to aid the doing of the act" In view of thess 
provisions of the law to which reference has been made above, 
there can be no question that abetting or alding by any act dona 
either prior to or at the time of the commission thereof, amounts 
to au offence as contemplated by section 107, Indian Penal Code. 
Here what was aided was the substantive offence charged against 
the first appellant, Birinchi, under Section 307, Indian Penal 
Code, namely, attempt to commit murder. There was the aiding 
by way of abetment as contemplated by Section rog Of the Indian 
` Penal Code, by the second appellant, Sushil Dafadar. He was 
in that way, what is described in legal phraseology, a principal 
of the second degree, being one by whom the actual perpetration 
of the crime was aided and abetted at the very time when it was 
committed, That was the effect of the evidence that was led by 
the prosecution in the case before us; and we are unable to say 
that the conviction of the second appellant, Sushil, under section 
307/109 was in any way illegal or unsupportable on the evidence 
led by the prosecution. 

In the next place, it was urged in support of the appeal, with 
reference to the cases of both the appellants before us, that 
material witnesses not having been been examined in the case, 
the trial was defective. It was also argued that the Judges 
direction on norn-production of some material - witnesses was not 
R proper direction in the case. With reference to these contentions 
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raised in support of the appeal, reference was made to the nom 
examination of one Bistu Thakur, as also to the non-examination 
of another person named Abhoy Nath. Reference was made 
specifically to these persons in the learned Judge's charge to the 
jury. It was mentioned that ‘“Bistu Thakur left the shed in which 
the person Hazari Baldeo was attacked by the appellants shortly 
afterwards, Bistu Thakur was examined in the committing Court, 
but was not tenderéd for cros+examination in the Court of Ses- 
sion.” The reason given for the adoption of such a course was, 
as mentioned in the Judge’s charge to the jury, that this man, 
Bistu Thakur, was found inthe company of people interested in 
the defence. With reference to the other person Abhoy Nath, 
it was mentioned in the Judge’s charge to the jury that at the 
time of the occurrence, according to the evidence led on the side 
of the prosecution, "Abhoy Nath’s sweet-shop was only working. 
The jurors were asked to consider if Abhoy Nath could go against 
the Dafadar, the owner of the land where his shop stood, and if 
he knew about the cry when asked by Sushil. In view of these 
statements made by the Judge in his cbarge to the jury relating 
to the examination of the two persons, Bistu Thakur and Abhoy 
Nath, we are unable to come to the conclusion that sufficient 
directions were not given to the jurors in the matter of the non- 
examination of these two persons on behalf of the prosecution. 
The reason for non-examination waa stated to be the reason given 
by the prosecution, and it was for the jurors to draw their 
conclusion if any adverse inference was to be drawn on 
account of the nonexamination of the two persons referred to 
above. í 

It may be'mentioned in this connection that the prosecution 
is not bound to call any particular witness or witnesses when there 
is reasonable ground for the Public Prosecutor to come to the 
conclusion, and belief that such witness or witnesses, if called, 
will not speak the truth ; nor was it incumbent on the prosecution 
to call any witness when the Public Prosecutor believed that the 
evidence of such person was wholly unnecessary for the trial. That 
was sufficiently indicated in the Judge’s charge to the jury in the 
case before us, so far as the non-examination of the two persons 
Bistu Thakur and Abhoy Nath was concerned, It was open to 
the jurors to draw inferences unfavourable to the prosecution for 
the non-examination of the witnesses. 

In support of the appeal, in addition to the grounds referred to 
above, it was pressed before us that the circumstances in favour 
of the defence were not properly placed before the Jury by the 
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Julge, Reference was made in this connection to the contents 
of the first information report in the case; and portions of the 
evidence given by some ofthe witnesses for the prosecution were 
brought to our notice, So far as the first information report was 
concerned it appears from the Judge's charge to tire Jury that the 
contents of the same were placed before the jurors It was 
specifically mentioned that the person who gave the firat inform- 
ation in the case, Mahadeb, could not name any of the accused. 
We are unable to see that there was any misdirection or non- 
direction in the matter of placing the first information report 
before the jury in the case before us. With reference to the por- 
tions of evidence to which our attention was drawn, it may be said 
that there were certain discrepancies with reference to matters of 
detail; but in view of the way in which the entire evidence was 
summarised before the jurors by the Judge, in which all the main 
features of the case were exhaustively dealt with, wo are unable 
to hold that non-reference to minor matters of detail amounted to 
misdirection or non-direction in the case before us. 

The only other question which was raised in support of the 
appeal was the question of sentence, In view of the nature of the 
act done by the appellants acting together in concert and having 
regard to the atrocious nature of the crime committed by them, 
we are unable to hold that the sentence of transportation for life 
as passed on them, by the Judge, was in any way severe. 

The appeal is dismissed. 

Lethbridge, J. +I agree. 


P. R. Abbeal ditmisted, 
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APPELLATE CIVIL. 
Before Mr. Justice R. C. Mitler and Mr. Justice C. C. Biswas. 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
p. 
KUMAR SURENDRA NATH LAW.* 


Coss, assessment of, if uléira wires—Income derived from a kat—Such income, 
if assessable and tf rent within the meaning of section 4 of the Cess Act 
UX B, C. of 1890.) ! 

The plaintiff established two Aats on some khas lands within the estate. 
Notices were served on him by the Collector requiring him to submit return 
of the kats and on his refusal the Income derived from the kats was ascertained 
and assessment of Cess was made on that basis. The aseeasment bas been 
challenged as Illegal and wltra wires 1 

Heid, that in view of the fact that the sums of money paid or payable by 
the dealers and vendors who came to the ka? are not rents within the mean- 
ing of section 4 of the Coss Act, the assessment was illegal. The Sveretary of 
State for India v. Karuna Kanta Choudhury (1) relied on, 


Appeal by the Defendant (The Secretary of State for India in 
Council.) 


Suit for declaration that the assessment of Cess is illegal and 
wl/ra vires. 


The material facts will appear from the judgment, 
Mr. Kawmagrosad Mukhopadkya for the Appellant. 


Messrs. Atul Chandra Gupta, N. C. Pal and Amarendra 
Narain Bagchi for the Respondent. 


‘Lhe judgment of the Court was as follows : 


- Raja Rishi Case Law, the original plaintiff, was the owner of 
the Estate No. 199r of the Midnapore Collectorate Hə died 
during the pendency of the two suits and his legal representatives 
are the respondents in the two appeals. 


On some Adas lands in two of the Mouzas, Nangamara and 
Parulia, appertaining to the said estate, he established two JAa/s, 
called respectively the Nangamara or Kushgaria Aaf and Bhaurupa 
Samila Aa. Both the dass sit once a week, namely on Wednesday 

"Appeals from Appellate Decrees Nos. 1531 and 532 of 1995 against the 
decrees of S. IK. Haldar Esq., District Judge of Midnapore dated the 
aoth June, 1935 fafirming those of Nishi Kanta Banerjee, Esq. Subordiaate 
Judge, First Court, Midnapore, dated the 11th March, 1935. 

(1) (1907) I. L. R. 35 Cajc. 82. 
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and Thursday respectively. Notices under section 17 of the Ben- ' 


gal Cess Act were served on him by the Collector requiring him 
to submit returns of the income of the Aafs, and on his refusal to 
submit the returns the income derived By him from the two Aars, 
was ascertained by the Deputy Collector-in-charge by local enquiry. 
This income as found by the said Deputy Collector has been taken 
as "the annual value of land," and on it cess has been assessed. 
The plaintiff challenges the said assessment as illegal and slira nne 
and prays for a declaration to that effect. Asthe income derived 
from each of the two afs, has been separately assessed to cess 
two suits were filed, but the questions involved depend upon the 
same questions of fact and law. 

In paragraph 3 of his plaint the plaintiff states that the dealers 
‘and vendass who came to his Aass, are a fluctuating body of men, 
the same dealer not coming on every Aaf-day; that they occupy 
the ground according to their own choice and convenience, and 
they do not occupy the sime spot overy time. In paragraph 4 he 
says that he realises fees or tolls either in coin or specie accord- 
ing to the quantity and quality of the articles sold, and the.amount 
realised by him has no connection with the extent of the ground or 
space occupied by the vendors. The fees or tolls realised are not 
for the uss and occupation of land by them, but for the privileges of 
selling their commodities in the Agfs. On these averments of fact 
he maintained that the income which he derived from the kats 
does not fulfil the definition of “annual value of land” on which 
alone cess can be imposed under the first part of section 6, follow- 
ing the procedure laid down in Chapter II of the Bengal Cess Act. 
In paragraph 9 of the plaint the plaintiff went further and said that 
the income that he derived from the &a/s was “ not benefit arising 
out of land, having no connection with the site or land " and cannot 
be called immoveable property and is therefore outside the scope 
of the Cess Act and not liable to assessment and payment of cess. ” 
In so pleading he had obviously in view the preamble, and terms of 
section 5 of the Cess Act and the definition of immoveable property 
given in section 4, and had not in view an assessment under the 
second part of section 6 and one in accordance with the provisions 
of Chapter V of the Act, which deal with assessment on anawal net 
profits of other immoveable property not included within the provi- 
sions of Chapter II, seeing that in paragraph 6 of the plaint he had 
made it clear that the Revenue authorities had made the assess- 
ment (which he challenged as illegal) under Chapter II of the Act. 
The Secretary of State for India in bis Written statement also 
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admitted that the assessment was made under Chapter II (and not 
under Chapter V), and so the only question which we have to 
decide in the appeals is whether the assessment s») made is 
siira tires or not. Whether or not it was open tothe Revenue 
authorities to assess the income derived by the plaintiff from the 
Āats in the manner and on the basis stated by him in his plaint 
under the second past of section 6, following the provisions of 
Chapter V of the Act, isa question wsare not called upon to 
decide in view of the scope of the suit, and wa accordingly express 
no opinion on it, We only proceed to decide the question as to 
whether the challenged assessment which purports to hive been 
made under Chapter II of the Act is legal or not. 

Regarding the nature of the income derived by the plaintiff 
from the &a/s, he examined his officer and some of the vendors, 
and the defendant examined one witness only. The Courts below 
have placed no reliance upon the testimony of the latter and have 
believed the witnesses examined by the plaintif. he findings of 
fact arrived at by the Courts below may be summarised as 
follows :— 

(x) That the vendors attending the Aa/s do not sit in any parti- 
cular place ; 

(2) that tolls or fees are realised on the quality of articles 
actually sold. Ifa particular vendor is not fortunate in selling 
anything, no fee is realised from him. The fees are not paid on 
the basis of the ground or floor space occupied by a vendor ; 

(3) thatíees are also realised on sales from hawkers who do 
not sit in the Aa£ but stroll about the 4af compound; and 

(4) that the plaintif can drive out any vendor if he likes, an1 
had on some occasions driven out some. 

From these findings the Courts below have drawn the conclusion 
that the money realised by the plaintiff from the vendors of articles 
is not rent, but fees levied for the right or privilege of selling their 
goods in the Aass, We hold that on the findings of fact this isa 
correct inference. Section 5 of the Act makes all immoveable 
property as defined in the act liable to payment of cess, the only 
exceptions being classes of such properties as are mentioned in 
sections 2 and 8. Section 6 defines the basis of assessmsnt which 
is two-fold, namely 

(a) the annual value of land, and 

(b) the annual met profts from mines, quarries, tramways, 
railways and other immoveable property. 

Chapters II, IIA and IV deal with the mode of ascertaining the 
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annual value of land and assessment on that basis, and Chapter V 
deals with the mode of ascertaining the annual net profits from 
mines, quarries, railways, tramways, and other immoveable property 
and not included within the provisions of Chapter II and assess- 
ment on the basis of annual net profits so ascertained. As the 
assessments challenged in the suits, which we have to decide, had 
been made under Chapter If, we have to sea if the income derived 
by the plaintiff from tbe two Aas falls within the expression 
“annual value of land” as defined in section 4. This question 
reduces itself to the question as to whether the moneys which the 
vendors of articles had to pay are rents or not. If rent, the assess 
ment is legal ; if not, it is illegal and w/a vires. -Wo hold that the 
sums of money paid or payable by them are sof rents, Our 
: reasons are 1— 

(i) That these persons are not tenants of the plaintiff, as they- 
had or have no interest in the land of the Aaf or any portion thereof. 
They could be removed at the sweet will of the plaintiff; the plaintiff 
does not give them the right to sit on any particular or defined 
spot, which they choose for themselves according to comvenience, 
and they or at least some of them, the hawkers, have to pay even 
without their sitting upon any spot; 

(ii) that the sums of money realised from them are not peid or 
payable for the ute or occupation of any site. They solely depend 
upon the quantity and quality of articles sold and no money is pay- 
able if there is no sale, although the unlucky vendor may have been 
sitting the whole of the Áa? day on a particular site within the Áa/ 
compound. The mere fact that the vendors, hawkers or stalk 
holders could not sell any commodities without using or occupying 
‘the land does notin our opinion necessarily show that the fees 
which they paid to the plaintiff were paid partly at any rate for uss 
and occupation of the land. 

We are fortified in the view we are taking by the judgments 
delivered by Rampini, A. C. J., Brett, J., (with which Woodroffe, J. 
concurred) and Mookerjee, J. in the Full Bench case of Zhe 
Secretary of State for India v. Karuna Kanta Chaud)wry (1). The 
cases relied upon by Mr. Mookerjse appearing for the Secretary of 
State for India, namely, Secretary of State for India v. Sati Prosad 
Garga (2); Secretary of State for India v. Bhupal Chandra Ray 
Chaudhury (3) and Hem ‘Chandra Das Choudhury v. Secretary of 


(1) (1907) I. L. R. 35 Calc. 83, at pages 89, 91 and 100. 
(a) (1998) I. L. R. 55 Cale. 1328. 
(3) (1929) I. L. R, 57 Calc. 655. 
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State for India (1)jare distinguishable. In all these cases the pro- 
prietors of the estate had granted fjara settlements for definite 
periods under written documents (dabwiiats) to certain persons 
whom we may for convenience call /jaradars, who realised fess from 
the vendors attending the Áa/s, These ijaradars under the terms 
of their engagement had to pay a fixed sum of money tothe pro- 
prietors of the estates, Cesa was assessed not onthe sums of 
money realised as fees from the vendors attending the Aafs but on 
the money they, the t/azadars, had to pay to the proprietors under 
the terms of their Kabuliats; The Kabuliats were construed by 
this Court, and on the constraction put upon them, this Court held 
that the //asadars were tenants and that these sums of money which 
they had to pay to the proprietors were rents and not licence fees. 
In that view of the rights of the parties under the said Kabuliats 
the sums of money on which assessment had been made fell clearly 
within the definition of “ annual value of land” as given in section 4 
of the Cess Act, 


The result of our conclusion is that the sums of money on which 
the assessments in question have been made do not represent 
"annual value ofland" and the assessments consequently are 


illegal. : 
— We accordingly dismiss the appeals with costa, 


POR c l Appeals dismissed. 


(4) (1934) 39 C. W. N. 101. 
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Before M». Justice B. K, Mukherjea, 
TRAILOKYA NATH PAL AND OTHERS 


v. 


AMBIKA CHARAN DE AND oraxEzs,* 


Bengal Tenancy Act (VIII of 1885) section 20, provisions e/—Deatk ef one of 
the occupancy raizats without heir, effect ef —Landlord, if entitled to tate 
possession of the share of the occupancy raiyat where right has been 
extinguished ~ Principle of jeint tenancy, if recognised in this country. 
Section 26 of the Bengal Tenancy Act provides that when a ralyat leaves 20 

heir behind him and his other properties go by escheat to the crown, tbe occu- 

pancy right and not the holding is extinguished, and the holding remains withcut 
any tenant when the tengnt ls dead and the landlord is entitled to re-enter. 


Garbhu Makton v. Musst Bibi Khudaijatunntssa (1) referred to. 

The death of one of the tenants would not hars the effect of enlarging the 
rights of the surviving tenant. . 

The principle of joint tenancy with its inoldents of rights by survivorship is 
not the rule of this oouutry t 

Fogeswar v. Ram Chund (2) and Babu Rami v. Rajendra Baksh (3) 
referred to. 

So when one of the joint tenants of an Occupancy holding dies without leaving 
any heir the landlord is entitled to take possession of the share of the raiyat 
whose oocupancy right has been extinguished : 

Peary Xohan v. Radkika Mohun (4) applied, 

Appeal by the Defendant Nos. r to 3. 

Suit for a declaration of raiyati right. 

The material facts will appear from the judgment. 
Mr. Gopandea Nath Das for the Appellant. 

Mr. Jitendra Kumar Seon Gupta for the Respondent. 


The judgment of the Court was as follows : 

Mukherjea, J. :-—This appeal raises an interesting point of law 
which turns upon the interpretation of section s6 Bengal Tenancy 
Act, 


* Appeal from Appellate Decree No. 326 of 1935 against the decree of P. B. 
Banerjee, Esq., District Judge of Faridpur, dated the ist September, 16934, 
modifying that of Babu Bishunath Sen, Esq., Munslif, Faridpur, dated the 2pth 
March, 1934. 

(1) (4925) I L, R. 4 Pat. 774. 

(2) (1896) L. R. 23 I. A. 37. 

(3) (1933) L R. 601. A, gs. 

(4) (1903! 5 C. L.J. 9, 
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The facts of the case are rather long and complicated, but the 
controversy in this appeal centres round the short point, as to 
whether plaintiff No, r has established his raiyati right to a moiety 
share of the plot of land appertaining to Khatian No. 233 of Mouza 
Guha Lakhmipur. The Court of appeal below has decided in his 
favour and defendants Nos 1—3 have preferred the second appeal. 
The raiyati right in respect of these plots of land was vested ad 


‘mittedly in one Haran Chandra Das, who held the same as an 


occupancy raiyat under two sets of landlords viz. the Guhas and 
Faridpur Loan Office, Hara died leaving three sons Kunji 
Kailas, and Durga, and Kailas died later on, leaving as his only 
heir & son named Punchanan, In the year 1925. Kunja and Pun- 
chanan sold their two-third share of the raiyati interest to one 
Kristo Kanta and the names of Kristo Kanta and Durga were 

recorded as tenants in respect of the holding in the Sherista of l 
Faridpur Loan Office (Defendant No. 4) who were fractional landlord 
to the extent of -/8/- as. share. Durga died afterwards leaving a 
widow Kusum Kamini who inherited his %rd share. In July 1928 
Kristo Kanta died and in October following Kusum Kamini sold 
her 3rd interest in the raiyati to Bisakha Baisnavi who is defendant 
No. 3 in the suit and who claimed to bs the wife of Kristo Kanta. 
In 1932 Bisakha purported to sell the entire 16 annas share of the 
raiyati to defendant Nos. 1 and 2, one-third of which was her acqui- 
sition by purchase from Kusum Kamini, and the remaining rd 
she claimed as widow and heir of Kristo Kanta, It has been found 
by both the Courts below and is not disputed in appeal, that as a 
matter of fact Bisakha Baisnavi was not the wife of Kristo Kanta but 
was his mistress, and that Kristo Kanta died without any heir. 
Upon this, the Faridpur Loan Office treated the 2/3rd share of 
Kristo Kanta, as being vested in the landlords under the provisions 
of section 26, Bengal Tenancy Act. With regard to the remaining 
Ysrd share, it was abandoned by Kusum Kamini by transfering the 
same to Bisakha, and under these circumstances the Faridpur Loan 
Office treating the holding as being in their Khas possession to the 
extent of a moiety share settled that share with plaintif No. r in 
the year 1930. The whole question is às to whether the Court of 
appeal below was right in holding that the plaintiff No, x got a 
good title to a moiety share of the holding by virtue of the settle- 
ment granted by the Faridpur Loan Office, Mr. Das who appears 
in support of the appeal has contended before me that the Court of 
appeal below was wrong in holding that 2/3rd share of the holding 
vested in the landlords under section 26, Bengal Tenancy Act on 
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the death of Kristo Kante. According to him, when óne of the 
Joint raiyats dies, the share of the deceased raiyat doas ‘not: go to 
the landlord, as section a6 contemplates the death of the „solb 
raiyat or the entire body of raiyats, and this share passes by ‘surv:- 
vorship to the other joint tenants. In this view of the case, Kusum 
Kamini became the 16 annas raiyat, and as she purported to transfer 
only a third share to Bisakha, the remaining 2/3rd share still 
remained in her. Consequently there was no abandonment, which 
would entitle the lin lords to re-enter, and the settlement graated 
by defendant No. 4 could not give any valid title to plaintiff No. 1. 
Now section 26, Bengal Tenancy Act, does not directly provide, 
that the holding of an occupancy raiyat would revert to the landlord 
in case he dies without any heir. It simply says that when the-raiyat 
leaves no heir behind him, and his other properties go by escheat 
to the Crown, the occupancy right is extinguished. What is extin- 
guished is not the holding but the occupancy right, and so the hold- 
ing remains stripped off the occupancy right. Ifthe sole raiyat is 
dead the holding remains without any tenant, and the'iandlord 
cons: quently is entitled to enter [vide Garó&y Makton v. Mussamat 
Bibi Khudaijatunnissa (1). Now what difference would it make, 
if there are more than one tenant holding jointly and one of theni 
dies? Mr. Das argues that section 26, Bengal Tenancy Act does 
not apply to such a case at all, This contention does not appear tá 
me to be tenable. The proviso to section a6 must be taken to have 
the same scope and extent as the main provision itself upon which 
it is engrafted as an exception. As it capnot be maintained that-in 
- the case, of one of several joint tenant dying, leaving an heir behind 
him, his interest would not devolve on his heir, ‘so in case of death, 
without leaving any heir, the occapincy right must be deemed to, ba 
extinguished $roamio, so far as the share of thg deceased tenant 
extended. 008 
. The question now arises, whether under gidi: EE the 
landlord can take possession of the holding to the: extent -of the 
share of the deceased tenant? A negative answeris sought to be 
given to this question by suggesting that the share of the deceased 
tenant would pass by survivorship to the remaining tenant, and the 
landlord cannot re-enter so long as a single tenant remain in posses- 
sion of the land. I do not think that the death of one tenant would 
have the effect of enlarging the rights of the surviving tenant, and 
they would acquire an interest over the whole holding. In the first 
place, the principle of joint tenancy with its incident of rights by 
(IJ) (1925) I. L, R. 4 Pat. 774 (780). 
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survivorship, is not the rule of this country [vide the observations of 
Judicial Committee in Jozeswar Narain Das v. Ram Chund Duti 
(1); Baku Rani v. Rajen ira Bakhsh Singh (1)] and no other com 
ceivable principle of law, can the appreciation of the rights of the 
co-sharers may be justified. — — 

In the second place extinction of occupany right, in respect of 
the share of the deceased tenant though it does not destroy the 
holding, certainly effects a disruption of its integrity and original 
character. One portion of the holding remains invested with occu- 
pancy right, while the other portion is denuled of it, In my opinion 
the position is somewhat analogous to what happens in casa of 
surrender of relinquishm.nt of his interest by one of several pint 
tenants, The interest of the other c>sharers is notin any wiy 
enlarged, and the landlord can take possession of the relinquishel 
share and hold it jointly with the other tenants [vide Peary Mohun 
Mandal v, Radhika Mohun Hasra(3)|. I would hold therefore 
the Faridpur Loan Office was entitled to take Khas posaessio 1 of the 
a/3td raiyat of Kristo Kanta, on the death of the latter to the 
extent of their share. 

Even if we assume that the landlord could not re-enter so 
long as the other tenant, who owned the one-third shire remiinad 
in the land, it would not assist Mr. Dass client inthe least. 
Kusum Kamini could not hava more than one-third share in the 
raiyati as I have stited above, and as she transferred that interest 
to Bisakba in the year 1938, there wis complete abandonmont in 
law which would entitle the landlords to ra-enter. In my view, 
therefore, the decision of the Court of appeal below is correct, and 
the appeal stands dismisse] with costs—2 gold mohues. 


P R, Appeal dismissal. 
(1) (1896) L. R., 23 I. A. 37. 


(a) (1933) L. R. 6o I. A. gs. 
(3) (1903) 5 C. L. J. 9. 
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Befors Mr. Justice Syed Nasim Ali and Mr. Justice 
A. G, R. Henderson, 


PULIN CHANDRA DAW AND OTHER. 
U. 
ABU BAKKAR NASKAR.* 


Ejecimeni — Holding of am occupancy raiyat—Tenancy created by contract 

Raiyat, if precluded from acquiring occupancy right. 

If a rafyat’s homestead isa part of his agricultural holding, his rights in 
the homestead are the same as his rights in the holding itself as thi&re 1s one 
tenancy, When however the homestead is not a part of his agricultural 
holding the incidents of his tenancy or the homestead are regulated ty the 
provisions of section 182 of the Bengal Tenancy Act and not by the provisions of 
the Transfer of Property Act. 

Even if a tenancy 1s created by contract, having regard to the general terms 
of the provisions of section 182, Bengal Tenancy Act, it is permissible to take 
lato consideration any subsequent event, e. g. the acquisition of occupancy 
right, which the landlords did not contemplate at the time when tho tenancy 
was created. 

The word “holds’’ in section 182 of the Bengal Tenancy Act seems to polat 
to the time when the dispute about the Incidents of the tenancy of the homes 
tead arises: Subhlal v. Prosomna Kumar (1) referred to. 


The defendant held the disputed land as ea tenant under the plaintiff 
On the basis of a registered Kabullat executed In the year 1915. In acoordanca 
with tbe terms of this Kabuliat a notice to quit was served but the defendant 
pleaded that he was a settled raiyat of the village in which the disputed land 
was tituate and that he had acquired an occupancy right in it under the pre- 
visions of section 182 of the Bengal Tenancy Act, as it was his homestead. In 
2 sult for electement after service of notice to quit In acoordance with the terms 
of the Kabuliyat : 


Held, that the terms of the Kabuliat of £915 cannot prevent the defendant 
from acquiring occupancy right in the homestead in accordance with the provi- 
slons of the Bengal Tenancy Act and thereby protect him from belpg ofecte: 
In spite of the terms in the Kabuliat. 


Appeal by tbe Plaintiffs, 

Suit for ejectment. 

The material facts will appear from the judgment. 

Dr. S. C. Basak and Mr. Phanibhusan Chakravarti for ths 
Appellants. 


“Appeal from Appellate Decree No, 1247 of 1933 ageiest the deoree of 
Rajendra Lal Chakravarti, Esq, Subordinate Judge, Second Court, Hooghly 
(at Howrah) dated the agrd Februay, 1933, affirming that of |Harendra Krishna 
Mukherjee, Esg., Additional Munsiff, Howrab, dated the agth June, 1931. 

(1) (1926) 44 C. L. J. 302. 
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Messrs, Gopendra Nath Das and Samóhunathk Banerjos for the 
Respondent, 


The judgment of the Court was as follows t 


Nasim All, J. :— This appeal arises out of a suit for ejectment. 

Plaintiffs’ case is that the defendant held the disputed land as a 
tenant under them on the basis of a registered Kabuliyat executed 
by him in favour of their predecessor on 27th July, r915, that a 
notice to quit was served on him in accordance with the term of 
the Kabuliyat calling upon him to vacate the land on the rst 
of Baisakh, :336 B. S. but he has failed to comply with the 
notice, 
"The defence of the defendant is that he isa setiled raiyat of- 
the village in which the disputed land lies and that ke has acquire 
an occupancy rightin the disputed land under the provisions of 
section 182 of the Bengal Tenancy Act as it is his homes- 
tead. The Courts below have h:ld that the defendant has 
acquired occupaucy right in tho disputed land. Thay have 
accordingly dismissed the suit. Hence the second appeal by the 
plaintiffs, 


Now it appears that the defendant took settlement of the 
disputed homestead from the plaintiffs’ predecessor for residentiil 
purposes by a Kabuliyat in r915. By this Kabuliyat a tenancy at 
will liable to be determined by a notice to quit was created. It’ 
appears that the defendant wasa cultivator at the time of the 
Kabuliyat. It is not clear, however, whether he was a raiyat at that 
time, Ithas been found by the lower appellate Court that he 
acquired a raiyati in 1326 B. S. and became occupancy raiyat 
in respect of some agricultural lands of the village before the 


service of notice. 


Dr. Basak appearing on behalf of the plaintiffs contends that 
subsequent acquisition of the status of an occupancy raiyat by 
the tenant caunot take away the contractual right of the landlord to 
eject the tenant. l 


Now, by sub-section (3) (a) of section 178 of the Bengal Tenancy 
Act, nothing in any contract made between a landlord and a 
tenant after the passing of the Act shall prevent a raiyat from 
acquiring, in accordance with this Act an occupancy right in land. 
The right of the plaintiffs to eject the defendant from his homes. 
tead arising out of the Kabuliyat of 1915 cannot therefore 
prevent the defendant from acquiring occupancy right in the 
homested if he is entitled to acquire occupancy right in it in 


Voi. LXVIL] HIGH COURT, 


accordance with the provisions .of the Bengal Tenancy Act 
of 1885, 

Section 182 of the Act is in these terms :— 

When a raiyat holds his homestead otherwise than as part of 
bis holding as a raiyat the incidents of the tenancy of his homes 
tead shall be regulated by local custom or usage and subject to 
local custom or usage by the provisions of this Act applicable to 
land held by a raiyat, 

If a raiyat’s homestead is a part of his agricultural holding there 
is no difficulty as there is only one tenancy and his rights in the 
homestead are the same as his rights in the holding itself. Where 
however, as in the present case, tbe homestead is not a part of 
his agricultural holding the incidents of his tenancy or the homes- 
tead are regulated by the provisions of the Bengal Tenancy Act 
and notby the provisions :f the Transfer of Property Act in the 
absence of any local custom or usage. The requirements of the 
section are :— ; 

(1) that the tenant of the homestead is a raiyat, 

(2) that he holds tne homestead otherwise than asa part of 
his holding. 

Both the elements are present in this case. Dr, Basak however 
contends that in order to determine the incidents of the defen 
dant’s tenancy of the homestead the Court has to look to the 
contract which created that tenancy and it is not permissible to 


take into consideration any subsequent events which the land- 


lords did not contemplate at the time when the tenancy was 
created and over which they had no control. It is difficult to 
accept this contention in view of the general terms of the provi- 
sions of section 182. The word "holds" in the section seems to 
point to the time when the dispute about the incidents of the 
tenancy of the homestead arises. 

“The rights derived fiom a contract. have been abrogated with 
regard to the homestead land of a raiyat without any exception 


as to pre-existing contract under the provisions of the Bengal. 


Tenancy Ac". [See Smk La] v. Prosanna Kumar (1) |. Asa 
protection to cultivating tenants the e:ction is enacted, so that 


he may not be turned out of his homestead. lam not therefore: 


prepared to hold that the dechion of the Courts below is wrong. 
The appeal is accordingly dismissed with coats. 
Henderson, J. :—I agree... E ox 4 


P, R. | Appeal dismissed, 


(1) (1926) 44 C. L. J. 302, 


CrvtL 
1926. 
pm 


Pulin Chandra Daw 


Ve 
Aba Bakkar Naskar. 


EEEREN i 


Nasim AH, F. 


m — e, 


, soa 


4 


Y 


és 


THE čàLcutrà LAW JOURNAL, | Vor. LXvll. 
PRIVY COUNCIL. 


Present: Lord Macmilian, Lord Roche ana Sir 
George Rankin. 


THAKUR GAYA BAKHSH SINGH 
[Now REPRESENTED BY RANI SURAJ KUNWAR AND ANOTHER. ] 


p. 
DEO SINGH (MINOR) AND OTHERS, 


[ON APPEAL FROM THE CHIEF CourT or OupbH AT LucrNOw.] 


Successlon— Estate settled in Oudh —Name of settled owner although dead 
entered in lists prepared under siatute—Owner succeeded by son before 
passing of Act-—Whether subsequent successions mithin Act -“ Heir or 
legatee -Whether applicable only to immediate taker from original 
owner—Ondh Estates Act, (1 of 1869), sections 14, 32. i 


At the second summary settlement mada in Oudh in 1859, a aluga consisting 
of three estates was settled with R. M, S.. In 1860, In tha absence of a practice 
of yaddinaskini by sanad, R. M. S. executed an fkrarwama directing that after 
his death his estate should remain intact in the name of his sidest soa, R R.S. 
In 1862, a sanad was granted to R. M.S In common form, conferring full proprie- 
tary rights on him and his heirs for ever, with a provision that in the event that 
he or any of his successors should die intestate the estate should descend to the 
nearest male helr according to the rule of primogeniture. R. M. S, died In 1861 
and was succeeded by R. R.S. When the Oudh Estates Aot, 1869, was passed, 
the żaluga was under section 8 of that Act entered in list 1, and R. M. S 's name, 
although he was dead, was entered in lists 1, 2 42d 5. In 1889 R. R. S. died 
aod was succeeded by his brother, M. M died without issue in 1905, and was 
succeeded by his widow R. D. K. At the date of her succession, the father, 
M. S. of the plaintiff D. S. (a minor) was still alive, and was in the senior male 
line. He predeceased M's widow, and the plaintiff claimed to be entitled to 
succeed on R. D. K.'s death and as himself being in the senior male line. Tho 
defendant clalmed to be entitled to sucoeed as the nearest helr to R. D,K, 


The defendant having resisted the plaintiffs claim on the ground that M, not 
being an helr within the meaning of sectioa 22, the succession of his widow, R, 
D. K , did not take place under the Act, that the title which she acquired on 
M's death was accordingly an adverse title as against the plalntiffs father, and 
that the plaintiffs claim was accordingly barred by section 38 of the Limitation 
Acts 


Held (1) That the words “ helr or legates’ fo the Act rafet also to successors 
of the immediate taker from a talugdar and sre not confined to his toimediate 
heir. M. was accotdingly an “helr’’ if he inherited under the special provisions 
of the Act. 
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(2) That even if, by reasoa of the fact R. R. S, succeeded bafore the passing 
of the Act, M's suocestion was not within section a2, he nevertheless sucoeeded 
by virtus of the provisions of the Act, sections 3 and 10 of which were a re- 
affirmation of the provisions of the sanad as to succession. Thera was no 
necessary antithesis between the sinal and the Act as regards sucocessioas 
after 1869. 

(3) That in any event, however, the estates might, notwithstanding the fact 
that R. R. S. had succeeded before 1859, and that R.M S. was dend at the 
time when his name was entered in list 3 under section 8, come within section 22. 


Thakur Sheo Singh v. Rani Raghubans Kunwar (1) distingulshed., 


Muriss1 Husain Khan v. Mahomed Yasin Ali Kham (2) and dicium of Lord 
Lindley in Mekam mad Abiussamad v. Xurban Husain (3) followed, 


(4) That R. R. S. having suocesded under R. M. S 's Will was a legates and 
that section 14 governed his position, the effact of section 14 being to put R. R. 
S. although a devises, under the operation of the Act as the holder of an estate 
within lists 3 and 5 made under section 8. Section aa of the Act accordingly 
applied to R. R. S 's succession by virtue of the operation of section 14 wheather 
or not lt did so of its own force. 

R. O. K was accordingly the rightful sucoessor to her hasband, Mr... 
under section 29(7). 

In the osse of a bequest which is within the retrospectiva words with which 
gentlon 14 opens, and which was made by a taluqdar to a parson who would hare 
succeeded according to the provisions of the Act, the consequence attached by 
the section is that such person shall have the same rights and powers 1n regard 
to the property.........and shall hold subject to the same conditioas and to the 
game rules of succession as the testator. That provision was Intended to 
ladica*e how the Act was to take effect npon such property, and not to perpetuate 
a system of suooession under the bare terms of the original sanad and outside the 
main provisions of the Act. 

Privy Council Appeal No. 44 of 1935 froma decision of the 
Chief Court of Oudh (Hasan, C. J, and Swith, J.) at Lucknow, 
affirming a judgment and decree of the same Court in its original 
jurisdiction, dated May, 1, 1933. 

The facts relating to the appeal are fully stated in the judgment 
of the Board. 

T. B. W. Ramsay, for the Appellants: The respondent Aclaims 
to be entitled to succeed to the states on ths death of Madhc's 
widow, but that must depend on the right in which she succeeded. 
She did not, it is submitted, succeed under or by virtue of 
section 22(7) of the Act of 1869, becausa her succession was not 
within the Act. In fact, at the date of the widow's succession, it 


(1) (1905) L. R. ga]. A. 823. 
(a) (1916) L. R. 43 I. A. 26). 
(3) (1903) L, R. 311 A 39 (37), 
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was the Sanad and not the Act which regulated the succession. 
That being the case, it was Mahipal Singh, the plaintiff-respondent’s 
father, then in the senior male line, who ought to have succeeded 
and not Madho’s widow. She, therefore, acquired an adverie 
possession to the estate, which by limitation has become absolute, 
go that the appellant, by virtue of his relationship to the widow has 
the prior claim to succeed. The non-application of the Act to the 
succession can be traced through from the entry of Mardan Singh’s 
name in the lists under section 8 although he was dead and from 
Randhifs having succeedel before tha Act of 1869 was passed. 
Randhir, therefore, could not have inherited under the special 
provisions of the Act, and therefore is not aa heir within the defi- 
nition in section 2. The Act accordingly never applizd to succes. 
sion to this estate. Madho’s widow therefore, on Madho!s death, 
could not have succeeded under section 22(7). 

If section r, be held to apply to the succession, that will not 
avail the respondent, becauss in any case that section can do no 
m re than put Randhir into the same position as regards the estate 
as his father had hzld, that position being regulate] by the Sinad. 

W. Wallach for the Respondent: "The Act of r869, it is sub- 
mitted, clearly governs the succession to the estates in qu:stion. 
Not only did Madho succeed by virtue of section a2, but Randhir’s 
succession under his father’s will brings section r4 into effect, s9 
that whichever way tha casa is regarded, the Act governs the 
succession. 

As to section a2, there is no reason for limiting the word “heir” 
to the immediate taker from the taluqdar. It may and does apply 
to persons who subsequently succeed. Consequently, whatever was 
the case with the succession before, ‘Madho may be said to have 
succeeded under the Act as an heir, and therefore section 22(7) 
applied to his widow's succession, which was consequently not 
adverse but such as now to admit of the plaintiff-respondent's 
succession. 

As tò section 14, its effect is to place Randhir on'the footing 
which his father would have enjoyed had he lived to hold under 
the Act, and not merely on the footing which his father really held, 


namely, under and by virtue of the Sanad. 
OC ASV. 


. Their Lordships’ judgment was delivered by 

Sir George Rankin:—This appeal was brought by Thakur 
Gaya Bakhsh Singh, who will be referred to herein as "the 
appellant," though he assigned part of his interest to appellant 
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No. 2 and has died since the appeal was brought. He was the first 
defendant to a suit filed on the 16th February, 193r, in the Chief 
Court of Oudh in ita original jurisdiction by the first respondent 
Deo Singh, g minor (herein called “the respondent "), The plaint 
claimed a number of properties and impleaded four defgndants, but 
this appeal relates only to three estates and the first defendant is 
the only party disputing this claim before the Board. These estates 
are talugdari estates in Oudh, and may be considered as ona 
falugà; the main estate goes by the name of Bharawan and is 
situated in the district of Hardoi: included in it are two smalle? 
estates called Basantpur and Marhapur in tho districts of Lucknow 
and Unao. The respondent's claim was that he had become entitled 
to these estates upon the death on rath December, 1930, of a lady 
called Rani Deo Kuar. . 

The facts out of which his claim arises are notin dispute, In 
18s9 at the Second Summary Settlement the estates in question 
were settled with Raja Mardan Singh. In accordance with requests 
made to taluqdars by Government that they should make wills 
sp2cifying the names of their heirs in cases where there was no 
practice of gaddinashini by custom or sanad, Raja Mardan on sth 
March, 1860, executed a document called am jÁrarmama, stating ;— 

“I therefore desire and apply that after my death my estate 
should remain intact and impartible in my family in the name of 
my eldest son Raja Randhir Sing according to the custom of ra; 
gaddi and the younger brothers shall be entitled to receive maim- 
tenance from the holder of the gaddi.” 

In compliance with these wishes, the sanad granted to him 
in a common form (cf. Sykes Compendium, p. 386) on sth 
November, 1862, conferred “the full proprietary right, title and pos 
session” on him and his heirs for ever subject to conditions as to 
payment of revenue and the observance of certain rules of good 
behaviour towards Government. It provided also :— 

"It is another condition of this grant that in the event of 
your dying intestate or of any of your successors dying intestate 
the estate shell descend to the nearest male heir, according to 
the rule of primogeniture, but you and all your successors shall 
have full power to alienate the estate either in whole or in 
part by sale, mortgage, gift, bequest or adoption to whomacever 
you please.” 

Raja Mardan Singh died in 1863 and was succeeded by his 
eldest son Raja Randhir Singh. The terms ofithe sanad were 
sufficient of themselyes to vest the estate in Randhir on the death 
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of bis father, but the law applicable at -that time to Hindus in 
Oudh imposed no formal requirements as to wills and it is the 
cass both of appellant and respondent that Randhir could also 


claim to have succeeded under the fhvurnama as a will In 1869 


when Act I (the Oudh Estates Act) was passed in the lists 
prepared under section 8 thereof the three estates now in ques- 
tion ware entered in list r and the name of Raja Mardan Singh 
(though dead) was entered in lists r, 2 and s. In 1889 Randbir 
died without male issue and was succeeded by his brother Raja 
Madho Singh. On the death of Madho without issue on 23rd 
October, 1906, he was succeeded by his widow Rani Deo Kuar. 
It is upon her death in 1930 that the respondent claims to have 
become entitled to the estate, In 1906 the respondents father 
Mahipal Singh was alive, but he predeceased Reni Deo Kuar. 
The pedigree incorporated herewith shows the respondent’s des 
cent from Raghunath Singh, brother of Raja Mardan Singh, and 
that he is in the senior male line is not now contested. 


The objection taken by the appellant to the respondent's right 
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to inherit the taluqa. is that in 1906, on the death of Madho, the — 


person entitled to succeed him was the respondent's father Mahipal 
Singh -and not Modho's widow, Deo Kuar. If this be so, the 
appellant contends that whatever article of the Limitation Act 
(ba it Article 140, 142, 144 or r20) applied to the case the res 
pondent is out of time and bis title has come to an ead under 
section 28 of the Act. This inference has not been accepted by 
the Chief Court either at first instance or on appeal Upon the 
merits of the inference something may depend on whether. Rani 
Deo Kuar is regarded as having asserted and been permitted to 
enjoy a Hindu woman's estate or an estate “for her lifetime only? 
within the meaning of section 23, clause 7 of Act I of 1869. In 
any view it raises difficult and important questions of law which 
have not been argued before the Board. Their Lordships do not 
find it necessary to pronounce upon them and without intending 
to suggest that the viows taken in the Chief Court were wrong P 
refrain from discussing the matter. 


The right of Madho's widow to to succeed hjm in 1906 depends 
upon the proposition that on his death section a2 of Act I of 1869 
as it then stood applied to the case. "T . 

The relevant parts of the section are as follows :— 


“oa, Ifany Taluqdar or Grantee whose name shall be inserted 
In the' second, third, or fifth of the lists mentioned in section eight, 
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or his heir or legatee, shall die intestate as to his estate, such estate 
shall descend as follows, vix. 1— 


(1) Tothe eldest son of such Taluqdar or Grantee, heir or 
legatee, and his male lineal descendants, subject to the same con- 
ditions and in the same manner as the estate was held by the 
deceased : " 

(2) Or if such eldest son of such Taluqdar or Grantee, heir 
or legatee, shall have died in his life-time, leaving male lineal 
descendants then to the eldest and every other son of such 
eldest son succemively, according to their respective seniorities, 
and their respective male lineal descendants, subject as 
aforesaid ; 

(7) Or in default of any such brother, then to the widow 
of the deceased Talugdar or Grantee, heir or legatee; or, if 
there be more widows than one, to the widow first married . 
to such Taluqdar or Grantee, heir or legatee, for her life-time 
only." 

For the appellant it is contended that succession to the estate 
at that time was governed by the sanad of 1862 but not by the 
section. This argument proceeds upon the fact that the "taluqdar" 
or person whose name was entered in list r under section 8 
was Mardan Slogh, though he had died in 1863, and upon 
the view that Randhir, who then succeeded, did not inherit 
the estate "under the special provisions of this Act" of 1869 so 
as to satisfy the definition of "heir" given as follows in section 2 
thereof + 

“Section 2.—In this Act unless there be something repugnant in 
the subject or context— 

"'Heir means a person who inherits property otherwise than 

as a widow under the special provisions of this Act ; and ‘legatee’ 
means a person to whom property is bequeathed under the same 
provisions,” 
.. Randhir not being an “heir” it is said for the appellant that the 
Act, or at least section 24 thereof, never applied to regulate the 
succession to this estate } that the death of Randhir was not the 
death of an "heir" ; that Madho did not succeed under section 22 
‘but under the sanad, that he too was not an “heir” and that on his 
death clause 7 of the section was not available to his widow. 

The respondent disputes this reasoning and further contends 
that Randhir may be regarded as having succeeded under his 
father's will, and that this attracted the operation of section r4 of 
the Act. In 1905 section r4 stood as follows p-e. 


~ 
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"If any taluqdar or grantee shall heretofore have transferred 
or bequeathed, or if any taluqdar or grantee, or his heir or legates, 
shall hereafter transfer or bequeath, the whole or any portion of 
bis estate to another talaugdar or grantee, or to such a younger son 
as is referred to in section 13, clause (2), or to a person who would 
have succeeded according to the provisions of this Act to the estete 
or tO a portion thereof if the transferor or testator had died without 
having made the transfer and intestate, the transferee or , legatee 
and his heirs and legatees shall have the same rights and powers 
in regard to the property to which he or they may have become 
entitled under or by virtue of such transfer or bequest, and shall 
hold the same subject to the same conditions and to the same rules 
of succession as the transferor or testator.” 

On the respondent’s view this section puts Randhir in the 

same position as his father would have held had he lived to hold 
under the Act, The appellant maintains that the utmost effect 
of the section in this case is to put Randhir in the position of hold- 
Ing on the same terms as those upon which his father in fact held, 
viz, upon the terms of the sanad, ‘ 
_ The trial Judge was of opinion that section 22 did not govern 
the succession to Madho. The Appellate Bench of the Chief 
Court held that it did. They proceeded upon two grounds ; first, 
that Madho was an "hei? of Mardan within the meaning of 
section 22? secondly, that section 22 was applied to the case 
by section r4. Their Lordships will examine both of these 
grounds, 

If Randhir be regarded as having succeeded his father in 1863 
by inheritance in accordance with the terms of the sanad he cam 
not be rrid to have inherited under the special provisions of the 
Act of 1869, Itis only the date, however, which excludes him : 
after the Act the sanads operated under section 3 asthe creatures 
of the Act and the Act itself conferred the title [Awrpurshad v. 
Skeo Dyal(1)|. The Appellate Bench were of opinion that the 
same difficulty did not apply to Madho, and that as "heir" did 
not necessarily mean the immediate heir, Madho's death was the 
death of an “heir of a taluqdar” within the language of section 22, 
The question would still remain: did Madho inherit under the 
special ptovisions of the Act ? 

It was a noticeable and intentional feature of the Act that it 
did not apply the word "taluqdar* to anyone save the individual 
mentioned in list r (cf. sections 2 and 1e). `The result is that 


(1) (1876) L. R. 3 Ll. A. 299, 270-271. 
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any subsequent holder is referred to in the Act asan “heir or 
legatee.” If sections 7, 11, 13-16, 18-a0, 30 and 31, be considered, 
in hardly any case is it reasonable to think that the powers there- 
in specified were inten’ed to apply only to an immediate taker 
from the talugdar and to no other succegsor Apart from this 
consideration the phrase in section 7 “any heir or legates of a 
taluqdar" ; in section rr "every heir and legatee of a taluqdar" ; in 
section 13 “no heir orlegatee of a taluqdar" ; in section 14 “the 
transferee or legates and his heirs and legatees"— these can only 
with some difficulty be confined to immediate takers from the person 
mentioned in list 1. The general language of certain sections “sub. 
ject to the same conditions ani to the same rules of succession? (sec- 
tion 14) or “subject to the same conditions and in the same manner 
as the estate was held by the deceased” (ssction 22) might in some 
cases re-apply other sectionson the footing that the latter of their own 
force applied only to immediate takers. But it is doubtful waether 
formalities required by the Act for transfer or bequest are inclu ed 
by the word “conditions” which may more safely be interpreted 
with reference to the stipulations of the sanad. In any view their 
Lordships are satisfled that the draftsman did not rely upon the 
word “conditions” in sections r4 and as for the purpose of apply- 
ing the other sections above mentioned to the successors of imme- 
diate takers from the talugqdar. They agree with the Chief Court 
that an examination of the Act before its amendment by United 
Provinces Act III of 1910 shows that the following explanation— 
added by the amending Act—serves only to make plain what 
is implicit in the true construction of the Act as it originally 
stood j— 

“Explanation :—The words ‘heir’ and ‘legatee’ used with 


reference to a taluqdar or grantee. . . . are not restricted to 
the immediate heirs and legatees of such talugdar, grantee or 
person,” 


This explanation is very simply expressed and almost disguises 
the fact that “heir and legatee” isa phrase used very loosely if 
it be intended to cover not only the heir of an heir but the heir 
of a legatee, the legates of an heir and the legatee of a legatee. 
But there is no great difficulty as to the word “heir” taken by itself. 
“Heit” is defined in Wharton’s Law Lexicon as “a person who 
succeeds by descent to an estate of inheritance. It is women 
collectioum and extends to all heirs; and under heirs, the heirs of 
heirs are comprehended in infinitum." 

Their Lordships are so far in agreement with the Appellate 
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Bench of the Chief Court as to consider that Madho should be 
regarded as an “heir” provided that he inherited under the special 
provisions of the Act, Independently of the general considera- 
tions already mentioned it is grima facie unreasonable that ina 
case in which the name of a deceased owner was entered in the 
lists the first successor after the passing of the Act should not be 
regarded ashis heir in spite of the fact that he took by inheri- 
tance and not by transfer or bequest. The opposite view would 
do unnecessary violence to the Act in the interest of a literal 

construction. But it is necessary to see whether Madho inherited 
under the special provisions of the Act. If Randbir was not an 
"heir" then it may be said with force or at least with logic 
that on bis death the succession was not within section 22. 
The objection the Chief.Court do not seem to have antici- 
pated, but their Lordships will assume—without so deciding 
—that Madho did not inherit under the section. Still the 
question is not whether he succeeded under that section but 
whether he "inherited property................under the special 
provisions of this Act." The word “ heir" m be restricted to 


those who inberit under section 22: it is used in section 33 aud- 


applies to every estate whose owner was entered in list t whatever 
the rule of succession, Their Lordships think there is great force 
in the observation made in the Chief Court in the cass of Achche 
Mirsa v. Ahmad Shak (1), that "the limitations prescribed by the 
11St®,scscoseeseoeee Rare AS much rules of succession so far as they go as 
the provisions of sections 32 and 23 of the Act of 1869." The Act 
by section 3 conferred an independent title to these estates— 
permanent, heritable, and transferable. By the entry in lists r, 2 
and 5 the estates were made talugdari estates, it was definitely 
declared that succession to them should thereafter be regulated by 
primogeniture, and that the custom of the family before the Act 
had been that they devolved upon a single heir. They, had coma 
under the protection of the restrictions imposed as to transfer by 
sections r3, 16, 17, 18 and ao. 

On the appellant's view that section a2 did not apply at all, tha 
provisions of the sanad as to succession were re-affirmed by. 
gection 3 of the Act and reinforced by section ro. Had Madho's 
title been challenged by someone claiming to share with him under 
their personallaw, the Act would have stood before the sanad in 
Madho's lines of defence. As regards successions after 1869 to 
oppose the sanad to the Act may be a false antithesis, Midho 


(1) (1926) I. L. R. 1 Luck 539. 
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2s -succeeded by virtue of provisions of the Act which prescribed a 
1958. course of succession unknown to the general Hindu law, and was 
ee an heir of a taluqdar within the meaning of the Act, 
Bakhsh Singh Their Lordships for these reasons do not feel constrained to 
Deo ‘Singh hold that the estates in the present case could never come under 
—- section a2 of the Act, That Randhir succeeded before 1869 is only 


Sir Georgy Rankin, 


unm 


another way of saying that the name entered in list 1 was the namo 
of a dead man. "'Itis& matter of familiar knowledge that such 
entries of dead men's names were not uncommon " [ser Sir Arthur 
Wilson in Thakur Sheo Singh v. Rani Kagkubans Kunmar (1). In 
that case it was held thatto the MaAewa estate the Act never 
applied: before 1869 there had been two devolutions and a change 
of sanad since the time of the taluqdar. The appellant's argument, 
however, would frustrate the main intention of the Act in every 
,Ccase in which list 1 contained a dead man’s name, This conclusion 
has never been accepted by the Board. In Murtasa Husain Khan 
v. Mahomed Yasin AK Khan (3), the Court of first instance had 
held that Jamshed Alis name was wrongly entered in the lists and 
that in consequence the statate"did not apply to the taluqa. This 
view was firmly negatived by the Board and Mr. Ameer Ali 
Observed that “his death before the Act was passed into law makes 
no diference in his status or in his rights." Lord Lindley in 
Mohammad Abdussamad v. Kurdan Husain (3), put the matter 
with clearness and accuracy as follows :— 

“ Entries of the names of deceased persons in the lists men- 
tioned in section 8 do not appear to have been contemplated by 
the Act but such entries have no doubt been made and they are 
practically harmless if the names were already in former lists made 
under the Orders in Council, or if the entries do not alter the 
previously acquired rights of anyone, " í 

It is not, however, right that the decision in the prosent case 
should be rested solely upon the foregoing considerations. If 
Randhir succeeded under his father's will itis more correct to 
regard him as a legatee than to found upon the right which ha had 
to succeed in the absence of a testamentary disposition. If he be 
treated as legatea then section 14 of the Act governs his position, 
Their Lordships are in full agreement with the reasoning and the 
conclusion of the Appellate Bench upon the effect of section 14. 
In the case of à bequest which is within the retrospective words 

(1) (1905) L. R. 3a I. A. 203(209). 

(a) (1916) L. R. 43 L A. 269 (280). 

(3) (1903) L. R. 31 I, A, 30 (37), 
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with which section r4 opens, and which was mado by a taluqdar to 
à person who would have succeeded . according to theprovisions of 
the Act [s¢. had they been in force-at the time when the succession 
opened (ser Lord Macnaghten in- ZAadwraim Balraj -Kunwar v. 
Raja Jagetpal Singhx)| the consequence attached by the section is 
that such person “shall have the same rights and powers in regard 
to the property.......... eeeescand shall-hold the same subject to the 
same conditions and to the same rules of succéssion® as the 
testator. In their Lordships’ opinion this provision was intended 
to indicate-how the*Act was td take effect upon such property and 
not to perpetuate -a system of succession under- the bare- terms of 
the original sanad and outside the main provisions of the Act. 
This is a question of-the ihtention to bs collected from'the languaze 
used, Ths section is-expresely dealing with ^a cass -in which the 
taluqiar has partelcwith-his interest or pait thereof prior to the 
Act, Whatever defects may be imputed to the draftamanship of 
the Act and whatever their consequences, it is difficult to suggest 
that the statute designedly provided- that estates should in some 
cases within section 14 run for all time on the bare genéral principls 
provided by a sinad, and that the reference to “ rights and powers,” 
"eonditions" and “rules of succession" should in these cases 
import none of the elaborate provisions of the Act. No doubt 
some saving of vested rights may be implied in retrospective legis 
lation, but subjsct to that the.section operates retrospectively as 
wall as prospectively, in ‘order to achieve the same result for all 
estates of the same class, It operates alike whether the transferee 
is an heir apparenty another-taluqdar or a younger son. In giving 
the other talugdar the sams rights asthe transferor the Act may 
have been unhappy, sihce’the talaga might not be subject to the 
same rules of succession. But the purpose of the section was to 
make the acquisition descend with the old estate. Likewise, the 
inclusion within the section of persons who would hava succeeded 
under the Act, is intended to preserve in: such cases the same 
character to the estate ae it would have ‘continued’ to bear if the 
succession had been.aéd intestato, As explained by Lord Macnaghten 
in Thakurain Balraj Kunwar v. Age [agatka Singh (supra) (1) 
at page 142 :— i 

“ Jfa transfer or bequest-is made toa person in the prescribed 
line of succéssion there is -reason for placing the transferee or 
legates in the same position with regard to-succeseion to the estate 


4^ 


(x) (1904) L. R. 31 I. A. 132 (148), 
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as the transferor or testator, but if the prescribed line of succession 
is broken by a transfer or bequest of the entailed estate to a person 
outside the prescribed line it seems not unreasonable that the 
fetter of the entail, such asit is, should no longer apply to the 
estate, ? ` 
In their Lordships’ view the effect of section r4 was not to stereo- 
type this estate aa one which could never attract the course of 
succession prescribed by the Act, but on the contrary to put 
Randhir, though a devisee, under the operation of the Act as the 
holder of an estate within lists 1, 3 and 5. Whether or not 
section 22 applies to his case of its own force, it is applied by 
section 14. l 

On this view Rani Deo Kuar was in 1906 the rightful successor 
to her husband under clause (7) of section 22, The Crown Grants 
Act of 1895 does not abrogate the Act of 1869 and has no bearing 
on the matter. 

Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed with costs. | 

Nehra & Co.: Solicitors for the Appellants, 


R. C. C ~ Appeal dismissed, 





OIVIL REVISION. 


Before Mr. Justice M. C. Ghose. 


SURESH CHANDRA NAG 
- v. 


KUMUD KAMAL NAG AND OTHERS.* 


Suit fer a fair and equitable sum for use and eccubalion of land — Limita- 
Hon-—Indiau Limitation Act (IX af 1908) Art, 120, applicability of. 
The period of limitation for a snit for a fair and equitable sum for the use 
aud cccupation of land, is six years as presoribed by Art 120 of the Limitation 
Act: Robert Walsen & Co. v. Ram Chund Dutt (1) followed. : 


"Civil Revision Cases Nos. 274 and 275 of 1937 against the orders of 
P. Basa, Esq. Subordinate Judge, 4th Court, Mymensngh dated the goth 
November, and soth November 1936, respectively read with order dated rath 
August, 1936. 

(1) (1896) I. L.R, 23 Calc. 799. 


Vor. LXVIL] aion coünt, 


Application under section 25 of the Provincial Small Cause 
Courts Act. 
The material facts will appear from the judgment. 

Messrs. Jatindra Mohan Chemdhury, Paresh Chandra Sen and 
Jyotirinira Nath Das for the Petitioner. 

Messrs. Bankim Chandra — Mukherjoe, Jitendra Kumar Sen 
Gupta and Mubktipada Chatterjee for the Opposite Party. 

Toe judgment of the Court was as follows: 

These are two petitions under section 25 of the Provincial 
Small Cause Courts Act by the defendants, Both the defendants 
are co-sharer landlords who purchased the occupancy right of a 
raiyat and under section a2 (2) have bsan -sued by other co. 
sharers for a fair and equitable sum for the use and occupation for 
the same, 

Many grounds were taken inthe petitions but the main argu- 
ment of the learned Advocate for the petitioners is that the 
Court below committed an error in allowing the plaintiff compen- 
sation for a period of six years, Itis urged that the Court below 
committed an error in thinking that Article 120 of the Limitation 
Act applies. In an un-reported case decided by Mr. Justice 
C. C, Ghose on aoth March, 1928, being Civil Rule No, 1354 of 
1927 it was held that there are two articles in the Limitation Act 
which are applicable, viz., Atticles 62 and 115; thatin any view 
of the matter, the plaintiff cannot recover for use and occupation 
for more than a period of 3 years, In that case apparently, the 
case of Robert Watson & Co. v. Ram Chund Dutt (1) was not 
brought to the notice of Mr. Justice C. C. Ghose. In that case 
where some of the joint tenants of certain lands took the use and 
occupation of part of the joint lands to the exclusion of other 
joint tenanta who afterwards brought a suit for compensation ior 
such use and occupation, it was held that the period of limitation 
for such a suit was governed by Article 120 of the Limitation Act. 
Inthe judgment, the applicability of section 115 was considered. 
It was held: “We are unable to see how there could be any 
contract of the kind having regard to the position occupied by 
the two parties.” Itis also urged by the learned Advocate for 
the opposite party that the wording of the preseat section 22 (a) 
specially the words "a fair and equitable sum for the use and 
occupation of the same” were taken from the principle of the 
decision in the case of Watson v. Ram Chund Dutt (a). 


(1) (1896) 1. L. R. a3 Calo, 799. (a) (1890) I, L. R, 18 Calo, 10 
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It was urged for the petitioners that the facts of the case 
[Beni Madhab Mohapatra v. Sourendra Mokun Tagore (1) | were 
different from „the facts of- the present case, There certain joint 
tenants were in occupation of certain lands in exclusion of their 
joint co-sharers whereas here the petitioners have Obtained legal 
right to certain lands to the exclusion of their co-sharers. . In effect, 
the positions are similar. In that case, the defendants occupied 
so much of the common land of the psrties and were held liable 
to pay fair sum for the use and occupation of their co-sharers In 
the present case, the co-sharer has purchased the occupancy right 
of a raiyat and holds it to the exclusion of the other -co-sharers 


and therefore under section 22 (2) is liable to pay the said co- 


sharor a fair and. equitable sum for the use and occupation of the 
land. In accordance with the principle in Robert Watson v. 


Ram Chand Dutt (3), Iam of opinion that the Court below was 


correct in holding that Article 120 of the Limitation Act 
applies and the suits have peen MEBER decreed for a period of 6 
years. 

The Rules are. discharged. with costs, hearing- -fee one gold 
mohur in ‘each case. 


PR. ’ ; Rules discharged, 


(1) (1896) I. L. R, 33 Calc. 795. 
(2) (1899) 1. L, R. a3 Calc. 799. 


Before Mr, Justice A. G., R. Henderson, 
RAMENDRA NATH RAY CHOWDHURY 


a t. 


JITENDRANATH CHAKRAVARTY AND OTHERS," 


"n 


Pra-emption ~ Principles governing it and whe ts entitled to pre-empt —Hengal 
Tenancy Act (IV of 1938); section S07, sub-sections 5 and 6. 
The peculiar right of pre-emption was created by the statute Itself f. e. the 


Bengal Tenancy Act and that right depends upon the applicant belog an 
immediate landlord of the holding. 


* Civil Revision Case’ No. 1147 of 1934 against the order of Tofail Ali 
Khondakar, Esq., Munsiff, Second Cotrt, Bagerhat (Khulna), dated the 19th 
April, 1937. 
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It is only when the order under sub-section (5) of section 26F is made that 
the right, title and interest of the share scoraing to the transferee vests in the 
immediate landlord, 


So where the opposite party ceased to be the immediate landlord before an 
order under sub-section (5) was made : 
Held, that the application for pre-emption.of the opposite party cannot be 
granted. ~- 
^ Application for revision under section 115 of the Code of Civil 
Procecure, by the Petitioner. 


Application under section 36F of the Bengal Tenancy Act. 
~ The material facts will appear from the judgment. 

Messrs. Jitendra Nath Guha and Satya Priya Ghose for the 
Petitioner. l Í 

Mr. Bejoy Kumar Bhattacharya for the Opposite Party. 

The judgment of the.Court was as follows: 


This isa Rule obtained by the petitioner calling upon the 
opposite parties to show cause why a certain order made by the 
Munsiff under the provisions of section 26F of the Bengal Tenancy 
Act should not be modified. The opposite party No. ı purchased 
an occupancy holding in execution of a decree obtained against 
opposite parties Nos 2 and 3. The petitioner filed an application 
for preemption under section 26F of the Bengal Tenancy Act. 
The opposite party No. 4 who is a co-sharer of the petitioner and 
the orly one of the opposite parties who opposed the application 
filed a petition for:leavé to join the pre-emption on the rath 
December, 1936. On'the 21st December, he created a permanent 
lease of bis share in the landlord’s interest in favour of the opposite 
party No. s. On the roth April, 1937 the learned Munsiff made 
an order allowing pre-emption both to the petitioner and to the 
opposite party No. 4. The petitioner then obtained tbis Rule, 

In support of the Rule, itis contended that as the opposite 
party No. 4 was no longer & co-sharer landlord when the order was 
made, he was not entitled to pre-empt. 

In opposing the Rule, Mr. Bhattacharya contended that no 
right in Khatiyan No. 8a was transferred by the opposite party 
No. 4 to the opposite party No. 5 by the lease in question. The 
learned Munsiff while not going as far as this, held that the right of 
pre-emption was not transferred. Itis not vsry clear to me what 
exactly he means by this. The lease appears to be perfectly clear, 
The Interest of the opposite party No. 4 to realise the rent for the 
holding covered by this Khatiyan was undoubtedly transfetred by 
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the lease in question. There is merely a proviso that in the event 
of pre-emption being granted, to the opposite party No. 4, he will 
allow the opposite party No. 5 to hold the land Adas instead of . 
paying rent to him. I must, therefore, overrule this contention. 

In support of the Rule, the learned Advocate cited the case of 
Muri Mian v. Ambica Singh (1) as an illustration of the 
principles that ought to be applied. The learned Chief Justice held 
that in a suit for pre-emption the right of the plaintiff to get pre- 
emption must exist not only at the time of the sale but algo at the’ 
time of the institution of the suit and finally upto the date of the 
decree. The general principles are well illustrated in the-con- 
curring Judgment which was delivered by Mr. Justice Mookerjee. 

In my opinion, it makes no difference that the present case is 
not governed by the principles of Mehomedan Law. This peculiar 
right of pre-emption was created by the statute itself and it is abun 
danuy clear thatthe right depends upon the applicant being an 
immediate landlord of the holding. At the time he makes his 
application it does not necessarily follow that he will be allowed to 
pre-empt and by the provisions of sub-section 6, it is only when the 
order under sub-section 5 is made that the right, title and interest 
of the share accruing to the transferee vests in the immediate land- 
lord. In the present case, the opposite party No. 4 had ceased to 
be the immediate landlord before an order under sub-section 5 was 
made, . 

This Rule is, accordingly, made absolute and the order of the 
leained Munsiff is modified. The petition of the petitioner for 
pre-emption will be allowed and that of the opposite party No. 4 
dismisssd. The petitioner will get his costs from the opposite 
party No. 4 both here and in the Court below. Hearing fee, one 
gold mohur, 


PE Rude made absolute, 
(1) (1916) I. L R. 44 Calc. 47. 
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Before Mr. Justice C. Bartley ant Mr. Justice Syed Nasim Ali, 


KHAGENDRA NATH MANNA 


v. 


JORAD KUMARI DASI AND otuers.* 


Claim by mortgagee —Court not investigating the claim but simply directing 
that sale should. be held with notice of morigage—Order, tf bad—Civil 
Procedure Coda (Act V ef 1908), Order XXI, rule 62. 


The Opposite party No. 1 in execution of rent decree attached certain 


properties and took proceedings to put tbem to sale. The petitloner preferred 
a claim on the ground that the properties were subject to mortgage In his 
favour. The Coart below refused to investigate the clalm and directed simply 
that the sale wonld be held with notice of the mortgage. 


Held, that the Court below could not refuse to Investigate the claim before 


' itin respect of properties under attachment. Simply the order that the sale 


should be held with notice of the mortgage was not an order contemplated by 
Qrder ar rule 62 of the Civil Procedure Code and therefore bad in law. 


Application under Section 115 of the Code of Civil Procedure. 
The material facts will appear from the judgment. 


Messrs. Heramba Chandra Guka and Narendra Nath Banerjee 
for the Petitioner, 

Messtis, Hemendra Chandra Sen, Satyendra Chandra Sen in 
No, 1438 and Mr. Sudhindra Kumar Guha in No. 1437 (ior 
Opposite party Not, 2 and 3) and in Ne. 1435 (for Opposite party 
Nos, 5 and 6). 

The judgment of the Court was as follows: 

These Rules were issued upon the opposite party calling upon 
him to show cause why the order made by the learned Subordinate 
Judge of Howrah refusing to investigate a claim by the petitioner 
that certain properties attached in execution of & decree should 
be sold subject to his mortgage should not be set aside. 

Rule No. 1437 of 1937 is not opposed and is therefore made 
absolute. 

With regard to Rule No. 1438 of 1937 the facts are that the 
petitioner claimed to hold a mortgage on the properties in question. 
The opposite party No. 1 in execution of the rent decree attached 
these properties and.took proceedings to put them to sale, The 


* Civil Rules Nos, 1437 and 1438 of 1997 against the order of the Subordi- 
nate Judge, First Court, Howrah, dated the oth July, 1937. 
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petitioner preferred a claim on the ground that the properties were 
subject to mortgage in his favour. The Court below refussd to 
investigate this claim and directed simply that the sale would be 
held with notice of the mortgage. 

It seems clear that the order made by the learned Subordinate 
Judge cannot be sustained. Under Rule 58, Order a1 of the Code 
of Civil Procedure when a claim is preferred to any Court the 
Court shall proceed to investigate a claim and under Rule 62 where 
the Court is satisfied that the property ie subjectto a mortgage or 
charge in favour of some person not in possession and thinks fit 
to continue the attachment, it may do so, subject to such mortgaze 
or charge. The Court below cannot in view of this provision of 
law, refuse to investigate any claim before it in respect of the 
properties under attachment, An order that the sale shall be 
held with notice of the mortgage is not an order contemplated by 
Order ar, Rule 62 of the Code. 

In the result this Rule No. 1438 of 1937 is made absolute. 
We direct that the order of the Court below be set aside and that 
the learned Subordinate Judge do proceed to investigate the claim 
of the petitioner as directed by Order ar, rule 58 of the Code of 
Civil Procedure. 

Costs in these Rules will abide the aa fes, two gold 
mohurs, 


POR. mE Rules made absolute, 


Before Mr. Justica A. G. £, Henderson. 


MANILAL PAL 
- v. 
-GOUR CHANDRA DAS AND OTHERS, * 


Bengal Tenancy Act (IV of 1938), section 3óF, application under—Depesit 
made the day following the application was MATE Cirenmsrances explained 
—Such application, if barred. 

A notice of transfer of an occupancy holding was filed on | gth December, 
1937. An application under section 96F of the Bengal Tenancy Act was filed 
on the 26th January, 1937. The money which had to be deposited was paid 

*Civil Revision Case No. 918 of 1937 against the order of B. B. Bhaduri, 
Esg, Mansi(i, Second Court, Burdwan, dated 24th April, 1937. 

(1) (1934) 39 C. W, N, age. 
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into the treasury n the following day. Ths application thereupon was rejected 
as time barred, It was stated by the petitioner that they Brogght the money 
with them and had It ready at the time of making the application but under 
certain circumwtances which they explained, It could nat be put inta the 
treasury. 

Held, that the application was properly flled ; Girish Chandra ‘Ghose T, 
The Fadavpur stats, Lid. (1) distinguished. 

Application under section 26F of the Bengal Tenancy / Act T 
the Petitioner, 


- 


The material facis will appear from the judgment. 

Mr. Afpurbadhan Mukherji for tha Petitioner. 

‘Mr, Kamalaksha Bose forthe Opposite Party No, r. 
The Judgment of the Court was as follows ; | 


This is a Rule calling upon the Opposite Parties to show cause 
why an order rejecting the petitioner's application under section 
26F of the Bengal Tenancy Act should not be set aside, 


The notice was served on tbe petitioner on the gth of Decem- 
ber, 1936. The application was filed on the 26th of January, 
1937. The money which had to be deposited was paid into trea- 
sury on the following day, The learned Munsif rejected the appli- 
cation as time-barred on the authority of the decision in the case 
of Girish Chandra Ghose v. The Jadavpur Estate, Lid, (1). Now 
the section requires that the applicant at the time of making an 
application shall deposit certain money in Court. There is nothing 
to show in the case on which the learned Munsif relied whether 
the applicant brought the money with him at the time of making 
the application or not. The only finding ia that he filed the 
Chalan next dey., It seems tọ me to be abundantly clear that the 
exact moment when the money was received inthe treasury—a 
matter over which the applicant has no control—is quite irrelevant. 
The real point to discover is whether the applicant had the money 
with bim in Court atthe time of making the application. Under 
the rules of procedure for depositing money into & Government 
treasury it is often impossible to. have it done upon the actcal 
day when the application is made, For example, the treasury 
may not even be openin some places It would be ludicrous 
to hold.that the application is time-barred when the applicant 
brings the money with bim and the delay in getting it into the 
treasury is solely due to the rules of pode or pd some 
supineness on the part of a clerk. "T MI 


(1) (1934) 30 C. W.N.233, . - ; MUT pras 
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Now, in the present case, tha affidavit of the petitioners shows 
that they did bring the money with them and had it ready at the 
time they made the application, 

They explained the circumstances in which it could not be 


' paidinto the treasury until the next day. No attempt was made 


to controvert that. The opposite party never contended that the 
application was not made in time, ; 

I, accordingly, make the Rule absolute and set aside the order 
of the Munsif dismissing the application and direct him to hear 
and determine the objection of the opposite parties on the merits, 
Both sides will be at liberty to adduce evidence, As the only 
Opposite party who opposed this Rule, is a minor, I make no order 
for costs, 


* 
£ 


P. Re ` Rule made absolute. 


APPELLATE CRIMINAL. 
Poi Mr, Justice B. K. Mukherjea. 


ABDUL LATIFF 
0. 
THE KING-EMPEROR.* 


Commen gaming heus? what consiiluies — Betting slips’, tf instruments of 
gaming—Calentta Pelies Act (IV of 1866), sections 3, 44.amd 47 — Discovery 
of instruments of gaming, if also raises the presumption of making af profit 
or gain by the owner or occupier—Such presumption, tf can be rebutted. 


To sustain a conviction under section 44 of the Calcutta Police Act, it must 
be proved that the accused has opened, kept or used a room oc house which he 
owns oc occuples as a common gaming house. 


To constitute a common gaming house, not only there must be instruments of 
gaming used or kept In the place but such instruments. mast be kept or used for 
tho purpose of gain or profit of the person owning, occupylng or using such 
room. 


, According to sectiog 3 of the Calcutta Police Act, “Instruments of gaming ” 


* Criminal Appeal No. 409 of 1937 against the order of Mr. R. Gupta, Chief 
Presidency Magistrate, Calcutta dated a8th June, 1937. 
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ncludes any article used as a means M CA or for the pe of 
carrying on or facilitating gaming. 

“Betting slips’ are instruments of gaming withln the meni o ot section 4 cf 
the Calcutta Police Act. 

he discovery of the Instrument of gaming ina, pls On & proper search 
n be an evidence not only to prove the existence of the Instruments in that 
place but It would also be evidence as regards the making of profit or gain by the 
owner or Occupler of the place. 

When the prosecution relles upon section 47 of the Polloe Act, the accused 
can explain away the whole circumstance and “show the contrary.’ If the exphi- 
nation is sufficlent the evidence practically loses Its force, if no explanation or 
evidence to the contrary is coming from the side of the accused, a duty is cast 
upon the Court to weigh and appraise the evidence In the best manner. 

It is not correct to convict the appellant simply on the ground that there was 
in law a presumption under section 47, which the accused was not able to rebut, 
It is the duty of the Magistrate to consider whether the evidence Itself is sufficient 
to justify the conviction on the faots and clroumstances of the case. 

Appeal by the accused under section 411 of the Code of Crimi- 
nal Procedure. 

The accused was convicted under section 44 of the Calcutta 
Police Act and sentenced to pay a fine of Rs. aso in default one 
month’s rigorous imprisonment. 


The material facts will appear from the judgment. 


Messrs. Manindra Nath Mukherjee and Satyendra Nath 
Banerjee for the Appellant. 

Mr. D. N, Bhattacharyya for the Crown, 

The judgment of the Court was as follows = 

The appellant in thie case is one Abdul Latif, who has been 
convicted by the Chief Presidency Magistrate, Calcutta under 
section 44, Calcutta Police Act (Act IV of 1866) and sentenced to 
pay a fine of rupees 250 only. In default, he has to suffer rigorous 
imprisonment for a perlud of one month. 

There is not much dispute about the facts of the case, which lie 
within a short compass Onthe sth of September, 1936, Sub- 
Inspector Jennings of the Calcutta Police, who is the first witness 
for the prosecution, searched a shop room in Premises No. 7 
Ripon’s Lane, Calcutta, which is admittedly in occupation of the 
accused, and the search was made undera warrant issued under 
section 46, Calcutta Police Act, signed by the Deputy Commis- 
sioner of Police, Southern Division. The Sub-Inspector found the 
accused and several other petsons at the shop room, and oh search 
of the premises, certain race books, race handicap sheets and 
other papers were seized by the Police, The learned Magistrate 
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found most of the papers to be inoccuous, but he held that certain 
slips of papers forming Exhibits 3 and’6, were betting slips, which 


did come within the definition of “instruments of gaming " in the 


Calcutta Police Act. The Chief Presidency Magistrate was of 
opinion that as the search was made in conformity with the provi- 
tion of section 46, Calcutta Police Act, and the instruments of 
gaming were found in the shop room, a presumption would arise 
under section 47 of the Act, that the room or place was used asa 
common gaming house, which the accused would have to rebut. 
As there was no reliable evidence onthe side of the accused to 
rebut this presumption, he was convicted under section 44, Calcutta 
Police Act. Mr. Mookerjee, who appears in support of this appeal, 
has assailed the propriety of the decision of the Chief Presidency 
Magistrate substantially on three grounds: He has arguad in the 
first place; that the learned Magistrate misappreciated the law on 
the point and erred in law in holding that there was any presump- 
tion in favour of the prosecution under section 47, Calcutta Police 
Act, from the fact of the search being conducted in accordance 
with the provision of section 46, which would shift the burden on 
to the accused to establish his innocence, He maintains tbat the 
prasence of the instruments of gaming might at best be taken to be 
a piece of evidence (o 'sliow that the place was kept or used asa 
common gaming house, but that would not exonerate the prose- 
cution from showing that the other elements necessary to consti- 
tute a common gaming house, as defined in section (3) of- the Act 
were present in this case. 

The second argument is that the slips of paper, which have beni 
pronounced to be betting slips by the trying Magistrate are pot. 
Instruments of gaming within the meaning of the Act. Lastly it is. 
contended, that even if these papers be regarded. as instruments of 
gatning, a conviction on the strength of these papers alone, 1s not 
proper, particularly when there is no evidence to show that any 
profit was made or expected by the accused by reason of his own- 
ing, occupying or keeping the place. 

Now as far as the first point is concerned, it cannot be saupi 
that to sustain the conviction of the appellant under section 44, 
Police Act, it must be proved that he has opened, kept or used a 
room or house, which he owns or occupies, as a common gaming. 
house.. To constitute a common gaming house as defined in 
section (3) not only there must be instrumenta of gaming used or 
kept in the place, but such instruments must be kept or used for 
the purpose of gain or profit of the person, owning, occupying or 
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using such room. Ifthe slips found in the room be held to be 
betting slipe, the rst requirement is certainly complied with, but as 
regards the second, the prosecution has not adduced any evidence, 
but bas reliéd on solely what the trying Magistrate calls the pre- 
sumption under section 47, Police Act. Itis necessary to con- 
sider therefore, asto how far, section 47,.Calcutta Police Act, 
absolves the prosecution, from proving the elements necessary to 
constitute a common gaming house, as defined in section 3 of the 
Act, -where on a proper search being made ‘in conformity with the 
provision of section 46, certain instruments of gaming are found in 
the place or house in question. The precise point came up for 
decision before a division Bench of this Court consisting of Mr, 
Justice Henderson and Mr. Justice Mi'ter in Dr. Ranga Lai v. 
The Emperor (1). Mr. Justice Mitter expressed his opinion that 
section 47 only raised. a presumption of fact. The findihg of the 
materials mentioned inthe eection would be evidence that the 
place was a common gaming house, though the effect of that evi- 
dence could be nullified by other evidence on the record. Mr. 
Justice Henderson ‘used a more guarded language. According to 
him section 47, created a special rule of evidence, making something 
evidence, which otherwise would not be evidence inlaw. It did 
not strictly speaking create a “ presumption" in the sense, in which 
the expression is used in the Evidence Act, and that the Magistrate 
is not bound to convict a person upon this evidence alone, even if 
the accused does not adduce any evidence to the contrary. Though 
the words “until the contrary is made to appear * are rather appro- 
priate to a presumption in the technical sense of the word, it seems 
to me that the absence of any words like “ may presume " or " shall 
presume " in the section is very much significant, and I agree with 
Mr. Justice Henderson, in holding that the discovery of the inslru- 
ments of gaming in the place ona proper search which is contem- 
plated by the Act, would be an evidence not only to prove the 
existence of these instruments in that place, as an element to consti 
tute a common gaming house, but it would be an evidence on the 
other point also, -as regards the making of profit or gain by the 
owner or occupier &c, of the place; although according to the 
otdinary law, it cannot be treated as an evidence of the other fact. 
When the prosecution relles upon section 47, tbe accused can 
certainly explain away the whole circumstance and 'show the 
contrary’ as the section lays down. If the explanation is sufficient, 
tLe evidence practically loses its force; if on the other hand, no 
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explanation or evidence to the contrary i$ coming from the 
side of the accused, a duty is cast upon the Court, to 
weigh and appraise the evidence in the best manner 
possible, and he may, if he thinks proper, convict the 
accused on this evidence, though he is not bound to do so. 
Taking this to be the proper view of the law, I think the learned 
Magistrate was not quits correct in convicting the appellant 
simply on the ground, that there was in law a presumption 
under section 47, which the accused was not able torebut It , 
was his duty to consider whether the evidence itself was sufficient 
to justify the conviction on the facts and circumstances of the 
case. As however I am hearing an appeal, it is open to me to 


‘decide tbe question, on a consideration of the entire evidence on 


the record, and I propose to deal with the matter in connection 
with the third point raised by the appellant, The second point 
raised by the appellant relates to the question as to whether the 
slips found on search could be said to be instruments of gaming 
within the definition of the expression in the Police Act. “Instru- 
ments of gaming” “according to section 3 of the Act includes 
any article used as a means or appurtenance of or for the pur" 
pose of carrying on or facilitating gaming.” As gaming includes 
wagering or betting, the slips ifthey are used for the express 
purpose of facilitating betting operations would certainly come 
within the mischief of the definition. The slips, -which have been 
held to be betting slips by the learned Magistrate contain the 
names or number of horses, and certain small amounts, against 
each name or number, It is eaid that these accounts represent 
what were betted onthe several horses, and the slips were given, 
as these fractional sums, could not be wagered at the authorised 
totes In the Race course. This seems to be probable, and withe 
out any explanation coming from the accused, it must be said 
that these were rightly held to be instruments of gaming by the 
trying Magistrate. The learned Advocate for the appellant has ` 
pointed out two things in this connection! first, that the slips 
do not show any profit or gain to the appellant, otherwise than 
asa fesult of betting by him, and second that all the slips bear 
the date, 29th of August, 1936, whereas the search was in connec 
tion with bets that the accused was supposed to have received 
on horses to be run onthe 5th of September, 1936. The first 
point does not impress me much. An instrument of gaming, 
be it a pack of cards or à gaming table, or dice may not show 
ob the fice of it thatthe person using or keeping such a place 


— 
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where the instrument was found, was deriving any profit out of 
i It isthe special rule of evidence that is laid down in section 
47, Police Act which makes this fact an evidence to prove that 
the person, unless he shows the contrary, was getting benefit out 


of the same, The other point, that the slips were all of an ~ 


earlier date, would make them none the legs instruments of gaming, 
though this fact has an important bearing on the question of the 
weight to be attached to these pieces of evidence. wd 

I now come tothe third point, which is really the material 
point in this case, and the question is as to whether on the evi 
dence as it stands, the trying Magistrate was right in convicting 
the appellant, The entire evidence has been placed before me, 
and I agree with Mr. Bhattacharyya, that the evidence of the 
defence witnesses is not very convincing. Mr. Mukher]i also 
has not laid much strese upon it, The prosecution builds its 
cage upon the betting slips, which- were found on search, and 
which would be evidence under section 47, to prove that the 
appellant used the place as a common gaming house. If, as Mr, 
Mukherjea suggests, thes» slips were quite innocuous, and the 
appellant had really taken these small sums from the other per. 
sons, as their agent forthe purpose of laying bets on their behalf, 
at the Races, and he had no advantage or profit to derive for 
himself, there is nothing which prevented him from giving this 
explanation at the time of the trial, On the other hand, he 
denied all knowledge of these papers, and sald that he did not 
know where these papers came from, When there is no exple- 
nation, or evidence to the contrary, the slips would certainly go 
in as evidence to prove that the appellant used the place asa 
common gaming house, and the question narrows down to this 
whether on these slips alone, the Magistrate should have con: 
victed bim, The only thing suggested by the appellant in his 
explanation, was that these slips did not belong to him, and 
must have been brought from outside, Mr. Mukherji lays great 
strees here on the fact that all these slips were of an earlier date, 
and consequently valueless, If these slips were really planted 
from outside, or manufactured to incriminate the appellant and 
his asscciatea, they would not certainly bear the - date 29th 
August, 1936. The date rather shows that the papers are genuine 
and can be relied upon. In the absence of any other circums- 
tances which might induce me to discredit these papers I: am 
tunable to hold that the Magistrate was wrongin convicting the 
appellant, upon these betting slips only, I therefore uphold the 


85 


X 
Cuapar. 


37. 
So 
-Abdul Latiff 
Xe 
The King Emperor, 


ee 
*.- ^ Rs 


Civit, 
1935. 
Varum) 
Dete mber, fi 5, 4. 


THE CALCUTTA LAW JOURNAL, (Vor, LXVII. 


conviction of the appellant under section 44, Police Act. As 
inspite of the discovery of these instruments of gaming, the 
appellant and his co-accused were all acquitted of the charge 
under section 45, Police Act, I think that the onda- of justice will 
be sufficiently met by reducing the fine imposed upon him to 
Rs, roo only. Subject to this variation in the sentence, the 
appeal i is dismissed. - 


P. R, : Appeal dismissed : 
Sentence seduced, 


APPELLATE CIVIL. 


-.Befors. Mr, Justice S. N. Guha and Mr. Justice 
C. Bartley. 


GOURHARI GHOSE AND, ANOTHER 
= 7 ` E 2 l vU. l 
SRIMATI ANARDAI BIBI.* 


Indiam Limttatlen Act (IX of 1908), agplicabiliiy o/— Members of a family 
. business, minors — Business mota joini family busimess—Ona member, if 
entitled to give a valid discharge on behal/ of other. 


G and J were tha proprietors Iù equal shares of a firm. They were minors 
and G attained majority on 1st January, 1926 and J attained majority oa 6th 
Jaty, 1990. The sults were instituted oa sth July, 1933 and were admittedly 
brought after fourteen years of the transaction. - It was further found that G was 
‘not In the position of a managing member of an ancestral joint family basiness 
and J had a certificated guardian ; 


Held, that G was not competent to give a valid discharge as cou templated by 
section 7 of the Indian Limitation Act so far as J’s half share - in the family basi- 
ness was concerned IU QM CL QE 
by limitation, "EN 


 .Appeal by the Plaintiffs, 


- Suits for realisation of money due on account of price of goods 
supplied, ET 


* Appeal from Original Decree No, 117 of 1934 with Revision Cases Nos. d4t, 


.871 to 873 and 897 of 1934 against the decree of R. L, Chakravarty, Esq, 


Subordinate Judge, Second Court, Howrah, dated 2jth March, 1934. 
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The material facta will appear from the judgment. 

Messrs. Panchanan Ghost, Sarat Chandra Jana, Hiran Kumar 
Roy and Paresh Nath Mukerji (Jr.) for the Appellants, in No. x17. 

Ms. Paresh Nath Muherji (Jr.) for the Petitioners in Revision 
Cases Nos, 241, 871 to 873 and 897. 

Mr, Panchanan Ghoss for the Petitioners in Revision Cases 
Nos, 871 to 873 and 897. 

Dr. Redhabinod Pal and Mr. Bholanath T for the Respan- 
dent in No, 117. 

Mr. Bholanath Roy for tha Opposite Party'in Revision Cases 
‘Nos, 871 to 873 and 897. 


Mr. Nani Bhusan Mukesfi for the Opposite Party in Revision 


Case No. a4r. 

Mr. Dhirendra Nath Ghose for the Opposite Party in Revision 
Case No, 873. 

Mr. Ramendra Mohan Majumdar for the Opposite Party in 
Revision Case No, 871. 

The judgment of the Court was as follows : 

The appeal and the applications on which the Rules were 
granted by this Court in the Revision cases, arose out of different 
suits for realisation of money dua on account of price of goods 
supplied by the Firm known as Rishikesh Gouihari Ghose of which 
the plaintiffs were the proprietors in two equal shares. 

On the pleadings of the parties concerned, a question of limi- 
tation was raised in the suits in this form : 

Are the plaintiffs entitled to any extension on the allegad 
&rounds and are those grounds true and valid inlaw? Are the 
suits barred by limitation ? 

The claime-in suit were admittedly made about fourteen years 
after the transactions in question. It appears that the first plain- 
tiff attained majority, on the Ist January, 1926, while the plaintiff 
No. 2 attained majority on the 6th July, 1930. The second plain- 
tiff was before attainment of majority represented by a guardian, 
Rajlakshmi, appointed under the Guardians and Wards Act. "The 
case stated in the plaints was that the firm of which the plaintiffs 
were the proprietors was a joint ancestral family business, and 
there was no one to give full discharge to the. defendants before 
the second plaintiff attained majority. The plaintiffs invoked 
the provisions contained in section 7 of the Indian Limitation Act, 
for the extension of period of Limitation, inasmuch as the suits were 
instituted on the sth July, 1933, within three years of the date on 
Which the second plaintiff attained majority, 
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The question for decision in the case was whether the frst 
plaintiff, Gourhari, was competent to give discharge within the 
meaning of section 7 of the Indjan Limitation Act without. the 
concurrence of the certificated guardian of the second plaintiff: . 
so as to enable the plaintiffs to claim extension of the perlod of 
limitation in their favour, The learned Subordinate Judge in the 
trial Court decided the question of limitation thus raised against 
the plaintifs, The suits were dismissed on the ground that they 
were time -barred ; it was however held by the trial Court that the 
claims in suit were “good on the merits.” 

The decision in favour of the plaintiffs, so far as the merits of 
* their claims were concerned, could not be challenged ; ani no 
perious attempt was made to establish that it was erroneous, 

On behalf of the plaintifs in the suits, it was urged that the 
Judge in the Court below had erred in holding that the business 
carried on under the name and style of Rishikesh Gourhari Ghosh, 
wos managed by Gourhari as manager of an ancestral business 
of a family governed by the Dayabhag School of Hindu Law, so 
as to enable him to give discharge without the concurrence of 
Jagabandhu, represented at the time when a valid discharge could 
be given, by the guardian Rajlakshmi, appointed by the Court 
under the Guardian and Wards Act, and that in any event the suits 
in regard to Jagabandhu's share could not be held to be barred 
by limitation, 

The evidence placed before us does not establish the position 
thst Gourhari was the manager of the joint family business, the 
firm of Rishikesh Gourhari Ghose, who could give & valid dis 
charge without the concurrence of the minor Jagabandhu, who 
had & guardian in Rajiakshmi, appointed under the Guardians 
and Wards Act, so far as the definite half share of Jagabandhu 
in the business was concerned. The evidence, such as it is, only 
makes out the position that Gourhari after attainment. of majority 
used to look after the family business, and was associated with 
the officers employed for carrying on the business, Purchases 
were made by Gourhari of mustard seeds for the business 
and both Gourhari and Jagabandhu used to make such purchases 
for the last 10 or rx years. One Jogen Babu was also associated 
with Gourhari in the matter of purchases of goods for the firm of 
Rishikesh Gourhari Ghosh; no particulars could be given by the 
witness deposing to such a fact ; one of the witnesses for the defen- 
dants making a definite statement that Gourhari managed the affairs 
of the firm, concluded his eyilenge before the Court by stating: 
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“T shan't be able to mention any events in connection with the firm 
of Rishikesh Gourhari Ghose in which Gourhari Ghose toak part. 
T shan't be able to name the person to whom Gourhari Babu sold 
goods, and what quantity of goods was sold. " On this evidence and 
on careful consideration of other materials on the record before us, 
we are unable to come to the conclusion that Gourhari Ghose was 
the managing member of the Joint family business carried on in the 
name and style of Rishikesh Gourhari Ghose. Gourhari was not 
in the position of a managing member of an ancestral joint family 
business, who was competent to represent Jagabandhu, who hada 
certificated guardian and wag nota person competent to give any 
valid discharge as contemplated by section 7 of the Indian Limita- 
tion Act, so far as Jagabandhu's half share inthe family business 
was concerned. l : 


In the above view of the cases before us, the decision of the 
Court below, on the question of Limitation, so far asit relates to 
the plaintiff No. 2 Jagabandhu Ghose, must be set aside; and we 
hold that thé claims of the plaintiff No. 2 in the suits. could not be 
dismisted on the ground that they were barred by limitation, 


In the result, in view of the decision of the Court below on the 
merits of the claims, which stands affirmed, the sui's in respect of 
Jagabandhu's half share are decread. The suits are dismissed, s0 
far as the half share of the amounts claimed inthe different suits 
by Gourhari Ghose plaintiff No, r is concerned, The parties: are 
to bear their own costs throughout in all these cases before us. 


The decree in Small Cause Court Suit No. 57 of 1934, out of 
which Civil Revision Case No. 873 of 1934 has arisen, will be 
against the defendants other than Ratan Chand Sadhukhan, in 
consonance with the decision of the Court below, dismissing the snit 
against Ratan Chand Sadhukhan. 


It may be mentioned that we hava-not differentiate] ‘the case 
that has come up to this Court in appeal, ‘from the cases that have 
come up in revision ; as we are unable to accept the findings arrived 
at by the Court below, on which the conclusion is based, that a 
valid discharge could be given by Gourhari without concurrence of 
the minor Jagabandhu, as contemplated by section 7 of the Indian 
Limitation Act, in respec: of the claims in question, oa the ground 
that those findings are not supported by evidence on the record, 
and the decision of the Court below dismissing the claims in suit in 
their entirety is not, therefore, in accordance with law. 


The Court below will, on the records being returned take neces: 
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sary steps for preparatiod of decrees in accordance with dur- 
decision, entitling the plaintiff No. a Jagabandhu Ghose to recover 
his half share of the cliims made in the suits giving rise to appeal 
from Original Decres No. 117 of 1934 and Civil Revition Casas 
Nos. 241, i to 873 and 897 of 1934. 
P. Re 


Appeal allowed in part. 





Befors M». Justice M. C. Ghose. 
SURESWAR PROSAD BHAKAT 
v. 

MAHARAJ BAHADUR SINGH.* 


Amendment of decree, verbal, effect. af-—Suchk amendment, Uf prevents the 
decree from being barred~—-indian Limitation Act (IX of 1908), Schedule J, 
Art. 182, clause (4). 

Unnecessary verbal corrections in a decree does not mean an amendment 
within the meaning of Artiale 182, clanse (4) of schedule I of the Indian Limita- 
tion Act. 

Where it appeared that the deoree as it stood before the amendment was 
fully capable of execution and no stepa were taken by the decree-holder to 
execute the decree foc three years bat after the period an application was 
made by way of amendment for certain verbal corrections in the decree which 
was found also not to be bexafide i 

Held, that such amendment would not have the effect of saving the decree 
from being barred by limitation. 


Appeal by the Judgment debtor No. 3. 
The material facts will appear from the judgment. 


Messrs. Pannalal Chatterjee and Jitenira Nath Chatterjee for 
the Appellant. 

Dr. Nares Chandra Sen Gutta and. Mr. Urwkramdas Chakra- 
party for the Respondent. 


The judgment of the Court was as follows ; 


This is a second appeal by Judgment-debtor No. 3 in an execu- 
tion case, The suit was instituted in 1915. The decree of 
the High Court in sscond appeal was pissei on 32th March, 
1927. No step was taken to execute the decree for three 


* Appeal from Appellate Order No, 592 of 1936 against the order of B. K. 
Guha, Esq., District Judge of Birbhum, dated the goth June, 1936, affirming 
that oi S. N. Palit, aay? Munsiff, 1st Court, Rampurbat, dated the asth. 
November, 1935. 
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fyears from hat date but after the threa years hal expired, 

vix, on ars January, 193r, the  decree-holder made an 
application in the lower appellate Court for amendment of the de- 
cree on the ground that there were two errors in the decree of the 
appellate Court, One in respact of the number of the original suit 
and the other in respect of tha name of appellant No. a, vis., that 
the number of the suit should be not 438 of r925 but 438 of 1915 
and the name of jadgment-debtor No. 2 should be Tareswar Prosad 
Bhakat instead of Tarakeswar Prosad Bhakat. The amendment 
was made on rst April, 1931. Thereafter, an application for execu- 
tion was made on 23rd November, 1933. -A notice upon the 
judgment-debtor was issued but no further steps being taken by 
the decree-holder, the application was dismissed on 26th July, 1933. 
Thereafter, on rath July, 1935, the present execution petition was 
filed. The judgment-debtor No. 3, the present appellant, objected 
to the execution on the ground thatthe alleged amendment was a 
mere verbal correction of matters which in no way affected the 
execution of the decree and as such the amendment did not save 
the limitation of the decree which was barred not having been 
executed for three years, The objection was rejected by the trial 
Court and an appeal to the District Judge was dismissed. 

In this Court, the learned Advocates on both sides have argued 
the matter at length dwelling upon the relevant rulings. The words 
of Article 182 of the first schedule of the Limitation Act so far as 
are relevant in the present case are these: “For the execution of 
a decree the period of limitation is 3 years from (r) the date of the 
decree or (2) (where there has been an appeal) the date of the final 
decree of the appellate Court or the withdrawal of the appeal, or 
(3) (where there has been a review of judgment) the date of the 


decision passed on the review, or (4) (where the decrea has been 


amended) the date of amendment, " 
Both the Courts below have held that inasmuch as TAA m 


Was amended on the rst April, 1931 the execution petition of 3rd- 


November, 1932 was in order and the second execution petition 
which was filed within three years of the decision of the first was 


also in order. The question is whether the amendment made. in ` 


this case comes under clause (IV) of section 182. The word 
" amend” according to Oxford Dictionary means “to abandon evil 
ways ; to make better; (in law) to correct an error.” The question 


is whether the two clerical orrors ! which were corrected amounted in^ 


fact to an amendment within the 1 meaning of Article 183(4) 
For the appellant, the casea of Ansandram v, Nityananda 
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Barham (1), decided by Sharfuddin and Teunon, JJ. and Rabinddin 
v. Ram Kanai Sen (2) decided by N. R. Chatterjsa and Panton JJ. 
are quoted in support of the proposition that when no steps have ~ 
been taken for execution of the decree for a period of 3 years, the 
decree becomes barred and & subsequent amendment will not have 
the effect of reviving the said decree or giving a fresh start to the 
decree-holder unless the decree was incapable of execution before 
the amendment, l . 

On behalf of the respondent, the cases of. Durga Prosad Das v. 
Ksdernath Naysh (3) decided by B. B. Ghose and N. K. Bose JJ. 
and Allada Lakshmikanta Rao v. Naddla Ramayya (4) have been 
quoted in support of the proposition that an amendment whenever 
made will revive the decree on the plain reading of Article 182(4). 
Whether the amendment was formal or unnecessary were matters 
for the Court which allowed the amendment and not for the execut- 
ing Court, In the Madras case reference was made tothe Privy 
Council decision in Nagendra Nath Dey v. Surssh Chandra Dey (5) 
where the question was as to the meaning in Article 182(2) of the 
expression “ where there has been an appeal.” Sir Dinshah Mulla 
giving the Judgment of their Lordships stated " The question of 
the meaning of the words ‘where there has been an appeal, should 
be decided upon the plain words of the Article. The fixation of 
periods of limitation must always be to some extent arbitrary, and 
may frequently result in hardship. But in construing such provi- 
sions, equitable considerations are out of place, and the strict gram- 
matical meaning ofthe words is the only safe guide. ” 

Accepting the view of their Lordships that equitable considera- 
tions are out of place and the strict grammatical meaning of the 
words is the only safe guide, the question is whether the correction 
which was made in this case amounts to an amendment within the 
meaning of Article 182(4). 

Having given the matter my best consideration, I am of 
opinion that the verbal corrections which were unnecessary did 
not in this case mean an amendment within the meaning of Art. 
182 (4). The decree as it stood before the amendment was fully 
capable of execution. The error of the figure a instead of 1 in 


- the column of the number of the suit and a slight error in the 


(1) (1916) ga I. C. 744. , 
(2) (1920) 59 I. C. 186. 

(3) (1929) A. I. R. Calc. 650, - 
(4) (1934) I. L. R. 58 Mad. 743. 
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name of judgment-debtor No. s did not in any manner prevent 
the execution of the decree of 1927 and the decree-holder by 
not taking any steps to execute the'decres for 3 years lost his 
right to execute the decree and having by negligence lost the 
right to execute the: decree he made an application afterwards 
for the verbal corrections in order thereby to secure a further 
period of limit&tion in his favour, There is nothing bona Aide in the 
80-called amendment. 

The learned Advocate for the Fanindest has d that the 
time for making this submission was when the amendment was 
allowed by the Court. It does not appear that the judgment- 
debtor appeared in the amendment matter It is next said that 
a previous application for execution was made in November, 
1932 and as the judgment-debtor did not raise the objection in 
that case, it is too late for him to make the objection now, The 
decision of the Privy Council in Mungu! Pershad Dicki! v. Girija 
Kanta Lakiri (1) has been quoted in this connection. There, 
it was held that although the execution of a decree might have 
. been actually barred by time at the date of an application made 
for its execution, yet, if an order for such execution his been 
regularly made by a competent Court, having jurisdiction to try 
whether it. was barred by time or not, such order, although erro- 
neous, must if unreversed, be treated as valid. . In that case the 
‘jadgment-debtor so fer from appealing against an order acknow- 
ledged its validity and presented a petitom by which he prayed 
for stay of.attachment. That case has no analogy to the present 
case where an application was made for the execution, a notice 
was issued upon the judgment-debtor, there was no appearance 
on his behalf and no further step was taken by the decree-holder 
and the application was dismissed for default, 


This appeal is allowed with costs in a etu hearing-fee in 
this Court, two gold mohur& y 

Leave to I an appeal under the Letters Patent is 
rofused. i "M E 
P. R gs f Appeal allgtoed, 


(1) (1881) I. L. R. 8 Calc. SI. 
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OIVIL RULE. 
Before Mr, Justice N. G. A. Edgley, 


JOGENDRA NATH BHATTACHARYYA AND OTHERS 


3 


t. B 


— 


SHEIK NABI NEWA] AND orHER&,* 


Sale, setting aside e/—Non-combMiance with the provisions of Order XXI 
rule 69 of the Code of Civil Procedure (Act V ef 1908), tf renders the sale a 
sullify—Fudgment-debtor, if can have the sale sei aside only on the ground 
sf non-compliance with the previsions of Order XXI rule 69 withoui having 
availed of the previsions of Order XXI rule go of the Code—Requtrite 
processes duly served and no material irregularity, couri if can set aside 
sale simply om the ground af non-compliance with the provisions af 
Order XXI rule 69 of the Civil Procedure Code, I 


Failure to comply with the provisions of order a rules 67 to 69 of the Code 
of Ciril Procedure, would not alone render a Court sale m nullity but it would 
be necessary fora person who Is aggrieved by the non-compliance with these 
provisions to treat such non-compliance as a material irregularity which he 
must urge in a properly constituted ale under Order XXI rule 90 of 
the Cods of Civil Procedure. 


So when the fudgment-debtors themselves took no steps to have the sale set 
aside on the ground that It had been vitiated by reason of any irregularity which 
arose owing to non-compliance with the provisions of Order XXI rule 69 of the 
Code of Civil Procedure, it was not open to a Court totreat the sala asa mere 
nullity without having resorted to the requisite provisions of the Code whereby 
A remedy bas been provided to thesjudgment-debtors under Order X XI rala 9o for 
having a sale set aside in connection with which irregularities may have 
occured, 


Where the finding of the first Court 1s to the effect that the requisite process- 
es had been duly served and which has not been set aside by the appellate Court, 
it is not open to the appellate Court to go into the question of non-compliance 
with the provisions of Order XXI rule 69 of the Code sof Civil Procedure and 
to treat scoh non-oomplianoe as nullifying the sale especially when that matter 
is not raised in the grounds of appeal before the appellate Court. 


Application under section 115 of the Code of Civil Procedure. 


- "The material facts will appear from the judgment. 


Messrs. Jatindra Nath Sanyal and Nirmal Chakravarty for the 
Petitionors. 
Mr, Annada Charan Karkoon for Opposite Parties. 


* Civil Role No. 1173 of 1937, against the order of the Additional District 
Judge of Mymensingh, dated goth April, 1937, reversing the order of the Munsiff 
of Netrokona (Mymensingh), dated 24th September, 1936. 


Von. LXVI] miou CÓnt, 


The judgment of the Court was as follows : 

This Rule is directed against an order of the learned District 
Judge of Mymensingh, dated the 3oth April, 1937, by which he set 
aside the order of the Munaiff of Netrokana, dated the 24th Septem- 
ber, 1936. The decree-holders are the petitioners before this Court 
and it appeara that in 19329 they obtained a mortgage decree 
against the opposite-parties which was put into execution in 1934. 
The first execution case was diemissed but in subsequent execution 
proceeding under an order dated the 31st May, 1935 it was directed 
that a sale proclamation should issue fixing the aoth July, 1935, for 
the sale of the judgment-debtor's property. The sale was not actually 
held on that day nor was any adjournment order made under the 
provisions of Order XXI, rule 69 of the Code of Civil Procedura. 
But we find that on the roth August, 1935 the Judgment-dsbtor'e 
property was put up to auction and sold to the decree-holders. 
The opposite-parties thereupon applied to set aside the sale on the 
srst May, 1936, their contention being that they only came to know 
of the sale on the 27th April, 1936. Their application was made 
on the grounds, that the requisite processes had not been served 
and the Judgment-debtors had sustained material loss by reason of 
irregularities connected with publication and holding of the sale. 
It is however, significant that in the petition addressed to the 
learned Munsiff under the provisions of Order XXI, rule 90 of 
the Code of Civil Procedure no mention was made of the fact that 
there had been substantial non-compliance with the provisions of 


Order XX1, rule 69 of the Code of Civil Procedure. The learned 


Muneff heard the application on the 24th September, 1936 and he 
found that the requisite processes had been duly ssrved and he held 
thet the petitioners in that case had been unable to establish their 
contention that any fraud had occured in connection with the sale. 
He further held that the application was barred by limitation, The 
judgment-debtors thereupon appealed. The learned Additional 
District Judge, who heard the appeal onthe goth April, 1937 
appears to have accepted the finding of the first Court to the effect 
that the requisite processes had been duly served. But he further 
held that as thera had been substantial non-eompliance with the 
provisions of Order XXI, rule 69 of the Code of Civil Procedure, 
the sale held on the roth August, 1935 was a nullity and he found 
that the applicants had sustained substantial injury by reason of 
the sale he held that the jadgment-debtors’ petition could not be 
rejected on the ground of limitation. He therefore, set aside the 
sale which was held on the 19th August, 1935« 
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A preliminary objection has been urged by the learned Advocate 
for the opposite parties on the ground that this Rule is incompetent, 
on account of a defect of parties, It appears from a reference to 
the order book of this Court that opposite-parties Nos. 2, 5 and 6 
were properly represented both in this Court and in the lover Court 
and as regards opposite party No. ar it appears that the appeal 
against him was dismissed in the lower appellate Court and he does 
not appear to be the person whose interests are in any way likely 
to be affected atthis stage. Ido not consider that there is any 
force in this contention. 

The main point for decision in connection with this application 
is whether or not the learned Additional District Judge of. Mymen- 
singh was correct in holding that the sale which was held on the 
toth August, 1935 was a mere nullity. This view obtains some 
support from the decision of this Court in the case of Mofahar 
Hossain v. Mohammad Yakub (x) in which Greaves, J. held that a 
sale was a nullity which had been held ona date other than that 
fixed for the sale of the property taken in execution. This decision 
was, however, discussed by Guha, J. in the case of Godard kan 
Behari Basu v. Sarat Chandra Bhattacharjee (a). In that case the 
learned Judge made the following observations :—" Reference was 
made in this connection, to the decision of this Court in the case of 
Mofahar Hossain v. Mohammad. Yakub (1." -In view of the 
observations made by the Judicial Committee of the Privy Council 
from time to time, and regard belpg also bad to the fact that in the 
case to which reference has been made above, there was no date 
actually fixed for the sale of the properties, “ It would not lie in 
the mouth of judgment-debtors, appellants in this Court, to say that 
the sale in the present case was one which could be avoided by 
them on the ground that it was a nullity, seeing that the sale in the 
present case was fixed for a particular date, but could not be held 
on the date so fixed, because it was a holiday. ? 

The observations of the Judicial Committee of the Privy Council 
to which Guha, J. refers are probably those contained in the judg- 
‘ments in the cases of Zassaduh Rasul Khan v. Ahmed Husain (3) 
and Gajrafmati Teori v. Saiyid Akbar Hussain (4)., In the first of 
‘these cases their Lordships of the Judicial Committee discussed the 
effect of non-compliance of the provisions of sections 289 and ago 

(1) (1924) 40 C. L, J. 311. 

(2) (1932) 37 C. W. N. 146. 

(3) (1924) L. R. 201. A. 176. ` 

(4) (932) L. R. 345 A. 37. 


Vor, LXVI.) gian court, 


of the old Code which correspond to Order XXI, Rules 67 and 68 
of the Code of 1908. These provisions like the provisions of 
Order XXI, Rule 69 have been designed for the protection of the 
judgment-debtors and for. the purpose of ensuring that properties of 
such persons shall not be put to sale unless due publicity is given 
to the fact that a sale is to be held and a proper opportunity is 
afforded to the bidders to attend the sale after proper notice has 
been given. On the question of non-compliance with the provisions 
of section ago of the Old Code their Lordships of the Judicial 
Committée made the following observations: “It was con 
tended on the part of the Respondents that the noncompliance 
with the interval of thirty days between proclamation and 
sale made the sale a nullity. Their Lordships cannot 
accede to that contention. The proceeding in this case was 
brought by the respondents under section 311, which deals 
with material irregularity. The noncompliance with the provi 
sions for posting was a material irregularity .......... e. In the 
present case the decree-holder failed to comply with the full 
requirements of section 290, but both on principle and authority 
their Lordships are of ‘opinion that the case must be treated, as 
the respondents themselves treated it, as one of the material 
irregularity to be redressed pursuant to the provisions of section 
411, and in the application of that section it was incumbent on the 
Respondents to have proved that they sustained substantial injury 
by reason of such irregularity.” Similarly in Gajrafmafi's case (1) 
cited above their Lordships of the Judicial Committee were 
directly dealing with the question of non-compliancs with the 
provisions of section 291 of the Oll Code which corresponds to 
Order XXI, rule 59 of the New Code. The High Court had held 
that the omission to issue a fresh proclamation under section eor 
of the Old Code was a matter concerning the publishing or 
conducting the sale within the meaning of section 311, and that 
no regular suit would lie for the purpose of setting aside a sale 
which had been heldin violation of the terms of section agr of 
the Code. With regard to this point the judgment of the Judi- 
cial Committee was delivered by Lord Machaghten who made 
the following observations, “It appears however to have been 
assumed in the present litigation, and their Lordships assume for 
the purpose of their judgment, that the case came within section 
aot of. the Code of Civil Procedure, and that when the stay of 
‘proceedings was removed a fresh proclamation ought to have 
(1) (1932) Le R. 34 I. As 37. a 2 i 
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been issued in compliance with the terms of that section". "The 
Subordinate Judge held that, inasmuch as no fresh proclamation 
was issued, the sale was void and therefore he pronounced a 
decree in favour of the judgment-debtors, The Court of appeal, 
assuming that a fresh proclamation ought to have been issued, 
held that the omission was an irregularity which had involved 
no less to the debtor, that the only course open to the judgment- 
debtors was to object, as they did, to the confirmation of the 
sale, and that it was not competent for them to impeach the sale 
by regular suit. Their Lordships are of opinion that the deci- 
tion of the High Court is perfectly right. The provisions of the 
Code of Civil Procedure, gre, in their opinion, clear on the 
point,” 

The two cases cited above appear to have been decided by 
the Judicial Committee in the general principle that failure to 
comply with the provisions of Civil Procedure Code which are 
now contained under order XXI, rules 67 to 69 of the present 
Code would not alone render a Court sale & nullity, but it would 
be necessary for a person who is aggrieved by the non-compliance 
with these provisions to treat such noncompliance as a material 
irregularity which he must urge in a properly constituted appli: 
cation under order XXI, rule go of the Code of .Civil Procedure 
which corresponds to section 311 of the Old Code, 

In this case as pointed out above the judgment-debtors them- 
selves took no steps to have the sale set aside on the ground 
that it bad been vitiated by reason of any irregularity which 
arose by reason of nomcompliance with the provisions of order 
XXI rule 69 of the Code and I do not think that on the authori- 
ties which have been cited that it was open to the learned Addi- 
tional District Judge to treat the sale asa mere nullity which 
could be disregarded without having resorted to the requisite 
provisions of the Code whereby a remedy has been provided to 
the judgment-debtors under order XXI, rule go for baving a sale 
set aside in connection with which irregularities may have 


‘occurred, 


The finding of the first Court to the effect that the requisite 
processes had been duly served has not been set aside by tho 
learned Additional District Judge and I do not think that it was 
open to him to go into the question of non-compliance of the 
provisions of order XXI, rule 69g of the Code of Civil Precedure 
and to treat such noncompliance as nullifying the sale especially 
as this is a matter which was not raised in the grounds of appeal 


Vor. LXVIL] HIGH COURT. 


before him. It follows, therefore, that in my opinion the learned 
Additional District Judge has exercised his jurisdiction illegally 
and with material irregularity. His order is therefore, set aide 
and the decision of the first Court is restored. 4 

The Rule is accordingly made absolute, The petitioners are 
entitled to get all the costs incurred inthis Rule. The hearing-fee 
is assessed at three gold mohurs, 


P. R i Rule made absoluts. 


PRIVY COUNCIL. 


PRESENT : Lord Russell of Killowen, Lord Romer, Sir Shadi 
Lal and Sir George Rankin. 


P.C. MULLICK AND ANOTHER, EXECUTORS OF 


AKSHOY KUMAR GHOSE 
l v. 
THE COMMISSIONER OF INCOME-TAX, BENGAL. 


‘ | 4 
[ON APPEAL FROM THe Hion COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL]. 


Reveuss— hncems Tax—Testator’s residuary property devised te executors on 
certain truxts—Directed to pay probate and Addya Shradh expenses oxi 
of income—Whether expensse allowable as deductions in Computing in- 
come tax. 


A testator by his will directed his executors to pay ont of the Income cf 
his estate iater alia the expenses of his Addya Shradh to the person entitled 
to perform it, and the costs incarred In obtaining probate of the will. Ths 
executors were, after giving effect to benefits conferred on various persons by 
the will, to remain in possession of the residue of the testator’s property 
until the person to whom, in the events which happened, the estate was 
bequeathed should attain the age of ag. In sn assessment to Income tax for 
the material year, made on the executors, the income tax officer, in calculating 
the income for that year, deducted the amount which had been expendgd for 
the Shradh, bat declined to dedaot the amount of the costs incurred In obtain- 
ing probate of the will. l 


Held, that neither expense was allowable as a deduction in computing in- 
come tax. The payments for both purposes were payments made out of the 
income of the estate coming into the hands of the executors, and in pursuance 
of an obligation imposed by their testator, It was a case where the executors, 
having received the whole income of the estate, applied a portion of :t 
In a particular way pursuant to the directions of their testator, in -whore 
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shoes they stood. Raja Bejey Singh Dudhoria v. C. I, Te, CalewHa (1) 
distinguished, 22 l 

Privy Council Appeal No. 32 of. 1937 from a decision of, the 
High Court, Fort William, Bengal, dated March 5,.1936 (Derèy- 
shire, C. Ja, and Costello, J.) answering questiona referred to it 
under section 66 (r)and (1): of the Indian Income Tax Act (XI 
of 19a2). "E 

The facts are sufficiently stated i in the tuisse of the Board. 


Wallach for the Appellants : Both the Sbradh expenses and 
the costs incurred in obtaining probate of the will should have 
been allowed as deductions .in assessing the executors to income 
tax. The present case is within the principle laid down in Aaja 
Bejoy Singh Dudkoria v. C. L. T., Calcutta (1),. The cases are 
indistinguishable, The will directed that a portion of the income 
from the estate should be psid to the pereon performing the Shradh 
ceremony, and a portion to meet probate costs. In those cir- 
cumstances, the whole of the income did not come into the 
executors’ hands, and they ought not to be assessed as if it had. 
Counsel referred also to section 4 (3) (i) ot the Indian Income 
Tax Act, 

Hubert Aull for the Respondents : It is submitted that what 


the executors did when they paid over the necessary funds for 


Sradh expenses and probate costa was to apply to those gbjects 
a part of the total income of the estate coming into their hands, 
That is specially so with regard to probate in so far as the payments 
in connectiontwith it were not made out of capital, It cannot 
be argued that the obligations in pursuance of which the 


‘executors paid away the sums which they now claim to be allowed 


to deduct were such asto deprive those sams of their character 
of income in the executors’ hands, and accordingly the High Court 
were right in refuring to allow the deductions, 
C. A. Y. 
The judgment of the Board was delivered by 


Lord Russell of Killowen: The executors of a testator 
(one Akshoy Kumar Ghose, deceased) appeal froma judgment 
of the High Court of Judicature at Fort William in Bengal deh- 
vered on a reference by the Commissioner of^ [ncome-tax under 
section 66, subsections 1 and 2 of the Indian Income-tax Act. 

The testator died in October, 1931. . By his will he appointed 
the appellants (and another) his executors He directed them 


(1) (1993) L. R. 60 I. A, 196; 52 C. L. T. 503. 
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to pay his debts out. of £he- income ‘of his property, ‘and to [ay 
“Ra 10,000 out- of the income. of his property on the óccasión "of 
, bis “Addya, Shradh”: for gxpenses in connection therewith to the 
person entitled: to perform the Shradh. Hè also' directed his 
‘executors to pay out of the'income of his property the costs -of `; 
"taking out:probate of his will After conferring ‘out of income 
benefits on: bis ‘second: wife and his daughter and {ont of the 
estate) benefits on the sons ifany, of hig daugbter, and after 
"providing for the payment out of income “gradually”. of divers 
sums to some persons, and certain annuities to others, hè be- 
/queethed all his remaining property in the events which happened) 
.to a son taken in adoption after his death by his wife, viz, 
one’ Ajit Kumar Ghosh who is still a minor. The title of the 
ton js defeasible in-the event of his dying childless ‘during the 
‘lifetime of the testator’s wife, and until he attains the age of 
:25 years the property has to remain in the possession of the 
executors who- are ‘to defray the expenses of. education, main- 
-tenance and other TECH eponiemen of the'income of the 
ostate, 1 > 2 rut? ‘ ^ 
By an assessment, order dated the 26th , ar 1933, the 
executors were assessed to Income-tax for the yesr 1933-4: in 
respect of their income of the previous year. During that year 
(vis, 1932-3) the executors had expended a sum of Rs, $;537 for 
-expenses in connection with the "Addyx Sradb" anda sum of 


‘Ra. 125,000 for probate duty." They bad also during the: same — 


period made certain payments to the persong entitled under the 
will to “gradual” payments, and annuities.: The Income-tax Officer 
assessed the Income of the appellants of the yesr/1931-5 liable to 
tax for the year.1933-4, at Rs. 81,078. . B 

He arrived at- this figure by the following procedure 1—He 
ascertained the total taxable income received during the relevant 
year as amounting to Rs. 1,89,901; and the agricultural income 
(within the meaning .of section 4 (3) (viii) of the Act) so received 
at Rs. go,015. . He next ascertained the, obligations which fell 
to be discharged ;by the executors during the year ont: of the in- 
, come of the testator’s estate. These obligations (which he termed 
charges”) were of different kinde: Some arose under the will 
‘of the testator’s father ; others consisted of the annuities payable 
under the testator’s will and of the. payments actually made 
_ during the year in respect of the sums thereby , directed to be paid 
“gradually” eee. 

These “charges” he treated (being, whe thought, boung to 


m 


B.C, Mallick 
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‘do so by the decision in Raja Bejoy - Sing Dudhuria v. C. 1. T. 


"Caleta (x) as of such a nature that the moneys requited to meet 


them could not be regarded as income of the appellants: But, 
since the “charges” were payable out of the whole income whether 


. taxable or not, he apportioned the "charges" between the taxable 
‘income and the agricultural income, allocating the sum òf 


Rs.35,520 to the taxable income with the result that of the said 
sum of Re. 1,89,g01, he treated only the sum of Rs. 1,54,381 as 
income of the appellants. This &mount he further reduced by 
making deductions in respect of the Rs. 5,537 expended during 
tbe: year in respect of the testator’s "Addya Shradh", Certain 
other adjustments had to be made (chiefly concerned with out- 
goings in respect of house property) which further'reduced the 
sum of Rs. r,54,381 toa sum of Re 1,22,396. This he fixed as 


the "total income" of the executors. He then deducted from | 


that total income so much thereof as was represented by interest 


- on securities and dividends taxed at the source and assessed the 
“executors as liable. to pay tax on' tbe balance. He refused to 


treat the expenses of probate as one of the "charges", the amount 
of which could not be regarded as income of the executors, 
and. accordingly’ made -no allowance or reduction in fepe 
thereof. 

On appeal to the Assistant Commissioner the total income 
liable to tax was reduced to 2 sum of Rs. 59,544. The reasons for 


' this reduction are immaterial, because upon all the points involved 


in the present appeal the Assistant Commissioner agreed with the 
course adopted by the Income-tax Officer. 

The executors then applied to the respondent to refer five 
questions of law to the High Court under section 66(3) of the Act. 
The. respondent, for reasons which need not be specified; only 
referred three of the questions, but added an additional one on his 
own motion under section 66(r). 

The questions so referred were as follows z=- o 

Question 1,—" Whether or not in computing the -chargeable 


` tincome’ the whole of the amount (Rs, 10,000) provided in the 


Will of Akshoy Kumar Ghosh as payable ‘out of income’ on 
account of his *sradh should have been left out of calculation, 
and not merely the actual amount paid inthe year of assessment 
on account of the same (Rs 5,537)?” 


Supslementary Quesfion.—" Whether in computing the income 


chargeable to tax in this case, the Income-tax Officer should, ona 


tt) (1933) L. R, 601. A. 196; $$ C. L. J. 503. 
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proper application of the law, have aslinied no part of the sam of 
Rs. 10,900? * 
32- Question 2,—" Whether or not the cost ot obtaining hae of 
the Will of Akshoy Kumar Ghosh should have been excluded from 
the chargeable ‘income? of the asseasees, particularly in view of the 
express provisions in the Will and the same.shall be payable out of 
the i income E" 4a 3 

Question 3.—“ Whether or not the assessoes were entitled to 
credit for the full amount of. deductions of tax at source on account 


of securities and dividends, without any abatement in respeot of 


the proportionate amount of charges allocated to and allowed 
against the total receipts from such sources? ? 

The respondent as provided by section 66, expressed his. own 
opinion which was in all respects adverse to the contentions of the 
executors,. Both members of tbe High Court held as regards 
question r and the supplementary question that no part of the 
income of the executors applied for expenses in connection with 
the Addya Shradh should be left out of account .in computing the 
taxable income of the executors and that no allowance or deduction 
should be made in respect thereof As regards question » both 
members of .the High Court were of the like opinion as regards the 
costs of probate. As regards question 3 the Chief Justice thought 
that the question was one of fact and should not have been referred, 
Costello, J. héld that upon the facts when ascertained the executors 
had no ground for complaint. The third question was accordingly 
not answered by the High Court. 


The executors have appealed to His Majesty in Council, ind i in 
' the course of the argument a point arose. which must be dealt with 
in limine. - It was suggested that the assessment should be treated 
as being notan assessment upon the executors in regard to the 
income of the executors, but an assessment. upon the appellants as 
trustees (under section qo of the Act) for the residuary beneficiary 
Ajit Kumar Ghosh. In their Lordships’ opinion this contention is 
‘not open to the appellants, The matter has all along proceede | 
‘and been argued by-both sides upon the footing that the assessment 
wasan assessment of executor’ income, There is no evidence that 
at the relevant date the estate had been cleared and was held by 
the appellants simply as trustees, indeed the indications ere all the 
other way. It is true that the assessment order refers to the infant 
son as the sole beneficiary. It is also true that in some respects the 
procedure adopted by the Income-tax Officer is logically mora appli- 
cable to the ascertai ment of residuary income than to the calculation 
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‘of the total income of an estate, a fact which in all probability is the 


result of a desire on the part of the authorities to act’ With fairness 


to all concerned. But however that may be the assessment in its 


present form stands, subject only to the question which their 


. Lordships have to decide viz., whether the High Court has correctly 
‘answered the questions submitted to it, ^ ` , 


Their Lordships agree with the answers given to quéstloa r, the 
supplementary question, and question a. The payment of the 
Shradh expenses and tlie costs of probate were payments made out 
of the income of the estate coming to the hands of the appellants 
as.executors, and in pursuance of an obligation imposed by their . 
testator. It is not à ‘case [like the case of Raja Bejoy Singh 
Dudkoria v. C. L. T; Calcutta (1), (swbra)] in which & portion of 
income was by an overriding title diverted from the person who 
would otherwise have received it. . It is simply a case in which the 
executors having received the whole income of the estate apply a 
portion in & particular way pursuant to the. directions of their 
testator, in whose shoes they stand. - jd 

As regards question 3 their Lordships think that it might well 
have been answered in the negative. It appears to have been baséd 
upon a misunderstanding: by the appellants of the situation.’ Had 


they been in fact charged ‘with any tax deducted at source they 
-would have been entitled to credit for that amount ; bat in fact the 
.whole of the sums in respect of interest on securitios and dividends 


which were brought iri as gross for the purpose of ascertaining the 
total income of the executors, was deducted ‘for the purpose . of 


‘fixing the income on which tak wasto be charged. They have not 


been charged with any tax deducted at poures. . 
. Their Lordships are of opinion that this appeal fails and should 


‘be-dismissed., They will humbly adyige His Majesty accordingly. 
The appellants must pay the costs of the appeal. 


> W. W. Box. & Ce: Solicitors for the Appellant, | 
v The Solicitor Media Offies ; Solicitors for the Respondent, Swe 
Appeal dismissed, 


(1) (1923) Ly R. 601, Ay 196 ; 52 C. La J. s03- 


Vor; LXVII] "U: BIGH COURT, ‘i. . 
APPELLATE CIVIL. 


RA Mr. Justia M. N, Muberfi-and Mr. Justice j 
a ] ^5 X& K. Goss. 


PHANI BHUSAN PAL. 
. : v. 
SM. NALINIBALA DASI* . E 


Indian Limitation Act (IX af 1908), Section 5, protection of—Appeal against 
order appointing a Receiver bul ne person actually abjoiuted —Such appeal, 
tf competent. 

The order from which an appeal is alowed by law is not one by which it is 
ordered that a Receiver should be appointed but the order by which some 
person or persons are appointed Receiver : - Raja Shyam arduis Y. n 
Kumar Thakur Madhusudan Siugk (1) followed. 

Where thers has been negligence or want of negligenoe or want of reason- 
able skil), that such a skilled person might make, the litigant is entitled to 
protection of Section 5 of the Limitation Acts Swremdra Mokam Rai 
Choudhury v. Mahendra Nath Banerjes (a) distinguished, 

., But where it was found that there was negligence or gross want of legal skill 

in the legal adviser as contra-distinguished from dona fds mistake not through 

misconduct or negligence or want of reasonable skill, bat soch as even a skilled 
person might make, the party should not be allowed to avail of the bennfit 
of Sectfon 5 of the Limitation Act. 

Appeal by the Defendants, 

The material facts will appear from the jadgment. 


Mestss. Sitaram Banerji and mene Nath Dutt for the 
Appellants, 

Messrs. Amarnéra Nath Boss, Pasidaidn. Ghose, Dipendra 
Mohan Ghose and Satyendra Nath Ghose for the Respondents, 


Tbe judgment of the Court was as follows : 


.' Mukerjl.J. :—This appeal (Appeal from Original Order 
No. 141 of 1935) came up before us for hearing on the ret of June 
last. It purports to be an appeal from an order of the Additional 
Subordinate Judge of 24-Parganas, dated the sth March, 1935, by 
which the learned Judge ordered that a Receiver should be 
appointed in respect of certain matters. A preliminary objection 
wis taken at the said hearing to the effect that the appeal was 


*Appeal from Original Order No. 141 of 1935, against the order of S, Chakra- 
varty, Esq., Additional Subordinate Judge of 24-Parganzs (Alipore), dated the 
5th of March, 1955. , : "a b ades 

(2 (925 31 C. W. N. 235. (a) (1991) 36 C. W. N, 420... ` 


Fune, 15. 
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av, incompetent inasmuch 34 according to the interpretation put upon 


1936. the provision relating to such an appeal by the decisions of this 
Phani, Bian Pal Court, the appeal lies not from an order of the' present description, 
Sm. N alinibala Dest. but from an order appointing some particular person or person sias 
— Receiver. 2 dc TD 
Mulerji, 3 f The matter was thereupon adjourned in order to enable 

i the appellants to consider the position. To-day an application 
(filed on the roth June, 1936) has been put up before us on behalf 
of the appellants praying that, under the circumstances set 
out therein, permission might be granted to the appellants to amend 
the memorandum of appeal already filed by them in the present 
appeal in order to alter it into a memo. of an appeal from the order 
which -the learned Judge subsequently passed on the #3rd April, 
1935, appointing. one. Babu. Sarat Chandra Ghatak. as receiver 
in respect of the aforesaid matter. . The prayer that is made as 
aforesaid is opposed on bebalf of the respondents. : .' . 
| It is perfectly obvious that the case is one in. which the inter- 
‘pretation that has been put upon the relevant provision of the 
Code providing for an appeal against an order appointing a 
Receiver was overlooked and the appellant, after having preferred 
the i dn appeal, all along remained under the impression that the 

said appeal was competent and that it was not necessary for them 
to take any further steps in connection with any of the subsequent 
orders that may have been passed by the Court in the same matter. 
The order from which this appeal was preferred was dated the 
sth March, 1935. It was filed on the r1th March, 1935. On the 
r4th: March, 1935 the appeal was heard by a Division: Bénch of 
this Court and was admitted under Order XLI, rule rr and on the 
rame day a Rule was issued for stay of further proceedings. in. the 
Courts below, but the said Rule was subsequently dircharged on 
the sth July, 1935. 

The appeal remained pending in the file of this Court all this 
time and it was only on the ret of June last when it came up 
before us that it was, as already stated, pointed out on behalf of 
the respondents that the appeal was incompetent: In these 
circumstances, the question is whether we should .allow the 
appellants to amend the memorandum of appeal so as to make it | 
‘a memorandum of appeal with reference to an order subsequently 
passed by the Court below by which Babu Sarat Chandra Ghatak 
‘was appointed Receiver... j 

Our attention has been drawn-on behalf of the ER Aa to 
the decision of this Court in the case of Swrundra Makan Rx 


Vor, LXVI] ' ated count. 


Choudhury v. Mokendra Nath Banerjee (1).- In that cas on a 
consideration of the authorities bearing on the subject, it was 
observed that there is no authority for the view that a mistake of 
& legal adviser, however gross and inexcusable, if bona Ade acted 
upon by the litigant, will entitle him to thé protection of section 
5 of thé Limitation Act, Each case must’ depend on its facts: 
But a 'tound working formula would appear to be that where there 
has been negligence or want of negligence or want of reasonable 
skill, that such a skilled person might make, the litigant is entitled 
to indulgence. Iwasa party to that decision and I now say that 
I cannot see anything wrong in connection with the proposition 
that was laid down in the aforesaid case. ' But it is'obvious that 
the facts of each case and the nature of the omission or mistake 
on the part of the legal adviser in each particular case, will have 
to be examined and scrutinised in order tó find out whether there 


105 
Civit, 
1936. 
Phan! Bhugah Pal 
Y.. 
Sm. Nalintbala Dad. 
Mukerji, 3. 


has been negligence or gross want of legal skill'in the legal 


adviser, or whether there was merely a dona Sde mistake nit 
through misconduct or negligence or want of reasonable skill, but 
wuch as even a skilled person might make. These are the 
criteria which have been laid down for determining the discretion 
which the Court should use under section 5 of the Limitation Act 
with reference to a matter of this description. It cannot be die 
puted that the facts relating to the default on the part of the legal 
adviser in the case of Surendra Mohan Rat Choudhury v. 
Mahendra Nath- ita (1) were videly different from those in the 
present case. 

What evidently happened in the present Case was that the 
decisions which interpreted the statute law on this subject were 
somehow or other overlooked by the legal advisers. The appeal, 
‘such as it was, was filed within time and, indeed very quickly, 
from the order from which it is purported to have been filed. It 
was taken up for hearing within three days of the date on which 
it was filed and it was admitted. by a Division Bench of this Court. 
It remained pending all this length of time without anything being 
brought to notice either of the sppellant- or’ hie -legal advisers 
which would indicate or suggest that the appeal was incompetent. 
In these circumstances, although it has to be admitted that at the 
present moment there can be no question’ that thé order from 
which an appeal is allowed by the law is not one by which it is 
ordered that & Receiver should be appointed but the order by 
which some person or persons are appointed Receiver [See Rafa 

(1) (1931) 36 C. W. N. 430, 


1 
D 
LÀ 
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Skyam Lal Singh v. Raj, Kumar Thakur Madkusudan Singh . (1), 
‘we find it exceedingly difficult to hold that the facts of the case 
are such that there ,was-noegligence or gross want of: legal! skill as 
contra-distinguished from bona fde -mistake not due.to misconduct 


^ or negligence or want of. reasonable skill. And it is only if we 


are able to come to the conclusion that the omission or. default 
may be characterised as being of the former description that the 
appelisnt.should not be allowed to have the benefit of section 5 
‘of the Limitation Act. -At the same.time we must say that the 
respondents.have been unnecessarily put to expenses in having to 
‘take steps to defend themselves in the present appeal. — i 
} In-view of all the circumstances-:aforeseid, we think the proper 
‘order for us to make now is to order that the present appeal 
stands dismissed with costs to the two sets of appearing respon 
dents such costs "being limited to hearing-fee only at the rate of 
'5 gold moburs each. Atthe same time we-would give liberty to 
‘the appellants to amend the memorandum of appeal in the present 
appeal'and transform it into an zppesl as from the order which the 
learned Judge of, the Court below made on the 23rd April, 1955. 
Such amendment must be made within three days from to-day and 
the liberty that we reserve to the appellants in this behalf will be 
conditional on their perg to the respondents the costs awarded to 
‘them as above, 
, Ht will not be- essi io bave fresh notice of the proposed 
appeal if it is filed as contemplated above, but it will be enough 
if notice thereof be given to the learned Advocates for the respon- 
-dents who have appeared. in the appeal which we have just now 
disposed of, Such notice will be served through the Court at the 
expense of the appellants, The returnable date of the notices 
¿for the said.appeal ‘will be fixed within œ fortnight from to-day. 
The paper-books already prepared in the present appeal, unless it 
be necessary to include any. further. papers in the paper-book 
in which ease the same should be done with as little, delay as 


possible. | MM T" | 
S. K, Ghose, J. 1—1 agree. i . 

PRO | E |. Appeal dismissed. 

| (1) (1996) 31 C. W. N. a34. | ET | 
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' Before. Mr. Justice D. C. Pattersow 


MAHARAJADHIRAJ SIR KAMESWAR SINGH 


p. 
HRIDOY NATH SAHOO AND oramg” 


Bengal Tenancy y" (VIII ef 188 5 aud as amended by Acl IV ef 1998), section 

109 previse, bar of — Frocesding under section 105, Bengal Tenancy Act witk- 

drawn before amendment ~Nishar right ~Onus of proof—Recttals in judy- 

- ments, admissibility of—Indian Hwidence Act (1 of 1872), section 13. 

—. Section 109 of the Benga! Tenancy Act as amended In 1938. is applicable to 
a sult for assessment of fair and equitable rent instituted after the amendment, 
even though the application for withdrawal of the: proceeding -under section 
105 of the Act, took place bafore the amendment: Kandan Majhi v. Kuleda 
Prosad Rey (1) Supravai Chandra v. Bhupati Bhusanx Maygdal (a) and Sm. 
Hingal Kumari Dassi 2. Satis Chandra Pal (3) referred to, - 

The onus of proving that the defendannt’s rights to the property are not 
subject to payment of rent is on the defendants, 

Recitals ia fudgments are admissible as assetons ofthe rights claimed by 
a party under section 13 of the Indian Evidence Act. 


` Appeal by the plaintiff f 
Suit for assessment of fair and EPA rent. - 


The material facts will appear from the jadgment. 


Miesirs, Gopertra Nath Das and Arun Chandra Basw for the 
Appellant. 


Myr, Biman Chandra Bose for the Respondents, 

The judgment of the Court was as follows: 

This ig an appeal by the plaintiff and arises out of a suit for 
the assessment ofa fair and equitable rent on a certain tank. 
Both the Courts below have dismissed the suit, hence this appeal. 

Lt appears that an application under section ros of the Bengal 
Tenancy Act was filed in connection with the settlement proceed- 


ings in the year 1921 but was subsequently withdrawn and one of 
the defences raised is that this withdrawal operates as a bar under 


* Appeal from Appellate Deoreo No. 1317 of 1936, against the decree of 
Abinash Chandra Ghose Harra, Esq., Subordinate Judge of Bankura, dated the 
end April, 1996, affirming that of Manindra Nath Mukherjee, as Munslff, 
Khatra, dated the 14th September, 1935. f 

(1) (1935) 39 C. W. N. 1040. S "E 

(3) (1936) 49 C. W. N. 773. eg ee o TAT 

(3) (1937) 4t C. W. | N. 797, 


trt 


Jaunary, a. 
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section 109 of the Bengal Tenancy Act, The proviso to 


that section, which was enacted in 1928, was intended - to 
remove that bar, but it is contended on behalf of the 
defendants that the proviso cannot have the effect of reviving the 
right to sue which had previously ceased to exist under the provi- 
sions of the section as it originally stood, Reference has been made 
to the case of Kandan Majki v. Kuloda Prosad Rey (1) 
in which it was held that section 109 was a bar, but the facts of 
that case were different from those of the present case inasmuch 
as the application had been withdrawn and the suit had been insti- 
tuted afore the amendment. Inthe case of Swprabhat Chandra 
and others v. Bhupati Bhusun Mandal and others (2) both the 
withdrawal of the application and the institution of the suit took 
place after the amendment and in those circumstances it was held 
that section 109 was sof a bar, In the case of Sw. Hingal 
Kumari Dasti, executrix and another v. Satis Chandra Pal (3) 
the withdrawal took place before the amendment and the suit was 
instituted after the amendment. In these circumstances too it was 
held that section 109 was not a bar. The present case; is in so 
faras this particular matter is concerned, is on all fours with 
the case of Sm. Hingal Kumari Dassi v. Satish Chandra 
Pal (3) and for the reasons given in the judgment of the . learned 
Judges who heard the appeal in that case (with which I respectfully 
agree) Iam of opinion that section 109 does not bar the present 
suit. The section was amended before the institution of the suit 
and under the amended section the withdrawal of the previous 
application, even though it took place ée/ore the amendment, does 
not operate as a bar. l 

The lower appellate Court did not.record any clear finding on 
this point, being of opinion that the law applicable to the suit was 
that embodied in the Transfer of Property Act, &nd not the. Ben- 
gal Tenancy Act, and although I cannot quite follow the reference 
made by that Court to a "recurring cause of action,” the conclu- 
sion arrived at is the same, namely, that the suit is not barred. 
] may here remark that the Lower Appellate Court was not in my 
opinion justified in treating the suit as one under the Transfer of 
Property Act, for both parties came to Court on the. footing that 
the Bengal Tenancy Act was the law to be applied. Ifthe matter 
bad been in dispute evidence would have had to be gone into with 
a view to ascertaining whether tenancy had been created for agrical- 


(1) (1935) 39 C. W. N. 1040. (a) (1936) qo C. W. N. 773. 
(3) (1937) 41 C, W. N. 737. 


dg } 


Vot LXVÍL] HIGH COURT, 


tural purposes, and whether the tank was let out for such purposes dt 
for the purpose of rearing fish, No such question was however 
raised by either party and the suit ought to haveto be treated as 
one under the Bengal Tenancy Act. 

As regards: the merits, the question is whether the property is 
liable to be assessed with rent as alleged by the plaintiff, or whether 
it is a JViskhar property as alleged by the defendants Both the 
Courts below have come to the conclusion, though by different 
process of reasoning, that the property is JViskkar but in coming 
to this conclusion they appear to havo overlooked the presump- 
tion arising out of the record-ofrighte. The entry in the record- 
ofrights was to the effect that the defendants’ rights in the pro- 
perty were those of intermediate permanent tenure-bolders and 
were subject to payment of rent, The onus of proving tbat the 
defendants’ rights to the property are not subject to payment of 
rent is therefore on the defendants. In the written statement it 
was alleged that the property in suit had been held rent-free from 
the time of the defendants’ grand-father’s grand-father and that 
the defendants’ /Vis&kar rights bad been confirmed to their grand- 
father bya Char Sanad of the year 1251 B. 8.. and to the defen 
. dant! father by another C'ar Sanad of the year 1269 B. S, Defen- 
dants also relied on the recitals in a. decree of the year 1833 
(1290 B, S.), and on that recitals in a series of, Xodalas dating 
from 1308 to 1338 B. S." On the side of the plaintiff it is cone 
tended thatthe Chay Sanads are forgeries, and that the recitals 
in the decrees and the Xadal/as are inadmissible in evidence, or 
at any rate are not binding on the plaintiff. The Trial Court found 
that the Char Sanads are genuine, and this finding was not 
‘specifically reversed by Lower Appellate Court, the finding of the 
latter Court on the point being to the effect that it might not bs 
safely sid that the Char Sanads were genuine. In arriving at 
this halfhearted finding the Lower Appellate Court appears to 
.have overlooked the presumption of genuinensss attaching to these 
ancient documents under section 90 of the Indian Evidence Act, 
and also to have misdirected itself with regard to the previous 
history of these documents, That Court appears to have been 
under the impression that the Char Sanads had. never been 
produced before, not even before the Settlement Officer at the 
time of the preparation of the record-of-rights or in connection 
with the application made.by the plaintiff under section 105, On 
examining these Cha» Sanads I find that they not only have every 
appearance of genuineness, but they actually bear the seal of the 
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1956 i 
Ma ] St 
iieri 


fuk CÀLCUTTA LAW JOURNAL. [Von LXVII. 


Settlement Officer. In these circumstances it is open to the 
Court, in fact, in my opinion, the duty of.the Court, to come 
to its own opinion as to the existence or norrexistence of Niskkar 
rights claimed by the defendants, As regards the Char Sanads 


-Hridoy Nath Sahoo DO reference to these Sawads were made in the recitals to the 


decrees ‘and the Æočalas relied on by the defendants, but I do 
not think that this fact alone is sufficient to.rebut the presumption 
of genuineness under section 9o of the Indian Evidence Act, 
As has already been stated they have every appearance of being 
genuine, and they were produced before the Settlement Officer 
so far back asin the year 192r. There is moreover no denial 
on the part of the plaintiff of the defendants’ claim to have been 
in possession without payment of rent for a great many years. I 
am, therefore, of opinion that the Trial Court was right in holding 
the Sawmads to be genuine and that the Lower Appellate Court's 
finding on. the point, even if it be regarded asa finding that the 


-Sanaés are not genuine, ought not to be allowed to stand. In 


this view of the matter the question of the admissibility in evidence 
of the recitals in the: decrees and the Koja/as relied on by the 


"defendants, loses much of its importance. The decisions of this 
-Court regarding the admissibility in evidence of such recitals 


appear to be conflicting. The plaintiff relied on the decisions 
in the cases. of Brojendra Kishore Roy Chaudhuri v. Mahim 
Chandra Bhattacharji (1) and Kanta Mohan Mallik and: others 
v. Basudeb Ghora (2) in order to support his contention that the 
recitals were inadmissible in evidence as against the landlords, 
while the defendants relied on the decisions in the case of 
fnasendra Nath Dutt and others v. Nasea Dasi (3) and Rasik Lal 
Mukuti and others v. Prasanna Kumar Saha and others (4), in 
support of the opposite contention. The general trend of the 
decisions of this Court appears however, to be in favour of the 


admissibility of such recitals in evidence, but only for certain 


limited purposes. My own view is that the recitals relied -on 
by the defendants in the present proceedings are admissible as 
assertions of the rights claimed by them, under section 13 of the 
Indian Evidence Act, and that they may be used for the purpose of 
proving that the defendants over a long period of years have 
treated the properties in suit as being their Avshkar property. With 
great respect to the learned judges who decided the case re- 
ported in Brojendra Kishore Rey Chaudhuri v. Mohim Chandra 
(1 (1996) 31 C. W. Na 33. (3) (1934) 39 C. W.N. 31. i 
X3) (1523) 39 C. L. J. 526. (4) (1934) 60 C. L. J. 569... E 
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Bholackasfi (1), I do not agree with them in. thinking. that 
the legislature in enacting section.r3 of the Indian Evidence Act 
intended to draw a hard and fast distinction between a ¢/aim and 
an asserties, nor between an assertion of tights: made ‘dy a 
transaction and an assertion of rights made fs a transaction. It 
is not, however, necessary to discuss the matter further, in view 
of the conclusion I have arrived at regarding the genuineness 
of the Char Sanads relied on by the defendants. 

The appeal! fails on the merits. and is accordingly dismissed 
.with costs, - 

Leve has been asked for to prefer a further appeal under sec- 
tion 1$ of the Letters Patent, but I do not consider this to bea 
.fit case for such appeal The leave asked for is accordingly 
refused, l 
BEC Appeal dismissed. 

(1) (1936) 31 C, W. N, 35. 
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. Before. Mr. Justice M. C. Ghose. AERE" 
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UCHMATAN alas UCHMATUN-NESSA BIBI 
AND OTHERS i tit 

' Ds 3 

RAJENDRA NATA SANYAL anp OTHERS, 


Hindu Lam—Co-widows, taking as joint tenants—Right of survivorship, if 
can be relinquished —Suit instituted within twelve years of the anclton- 
purckast ~ Onus. 

Under Hindu Law, when there are two or POELE BETEA PARY 
co-helr& to the estate of their deceased husband they take as joint tenants with 
rights of survivorship and equal beneficial enjoyment. The rights of survivor- 
‘ship may be relinquished by agreement between the widows. - 


Fanuary, SI. 


Where it appeared that the plaintiffs instituted thelr suit within- twelve . 


years of their auction-purcbase, the onus was on the defendants e 
possession if they wanted to resist the claim of the plaintiffs. — 

Appeal by the Defendants. ~~ . 
; Suit for declaration of title and recovery; of Khas NM 


- 


* Appeal from Appellate Decree No. 1999 of 1936 against the decpqs of Babu 
“Abani Prasad Neogi, Subordinate Judge, of Burdwan; dated the 27th of May, 
1936, modifying’ that of Baba Manmatha Kumar dá Muns, Ist putt, 
;, Katma, datod the 4th of April, 1936. -© : ET 
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The- material facts will appear from the: judgment. 

` Messrs. Gopendra Nath Das and Lala Hemanta Kumar for the 
Appellants, 

Mr, Jatindra Nath Sanyal for the Respondents 

The judgment of the Court was as follows : 

M, C. Ghose, J. :—This isan appeal by the defendants ina suit 
for declaration of title and recovery of Khas possession of the lands 
in suit consisting-of two gardens. Upon hearing the learned Advo- 
cates on both sides, it appears that the lands in suit belonged to one 
Ram Doyal who held the same on a rontal of Rea 3 per annum. 
He died i in April, rgr4 leaving two widows Atarmoni and Saroshi 
Bala, Atarmoni made a deed of relinquishment of her share .to tbe 
youngér widow Saroshi Bala who, however died in 1916 and theré- 
by Atarmoni again possessed her husband’s estate as the surviving 
widow. While she was possessing the lands, one of the landlords 
under whom she held another jawa instituted a rent suit and 
obtained a decree. The decree was transferred to another person 
who executed it and attached the lands in suit. The attachment 
was made on arst June, 1919. Within a month thereafter, the 
widow Atarmoni transferred these lands on 3oth July, 1919 to 
Jugal Mohini, the mother of the two reversioners, Panchcouri and 
Satcouri, Later, on rgth May, 1920, the defendant purchased the 
lands from the said Jugal Mohini.’ The sale in execution was 
held on 1st Ssptember, 1919 and the plaintiffs were the auction- 
purchasers. The sale was made final on 8th December, rọrọ 
and the plaintiffs took delivery of possession on goth May, 1920. 
The suit was instituted on oth October, 193r. The first- question 
in appeal i» whether the plaintiffs having bought in auction the 
lands against Atarmoni purchased the whole 16 annas interest or 


E oply 8 annas interest of Atarmoni The point arises in this way. 


It is urged that when Atarmoni transferred her 8 annas interest to - 
Saroshi Bala, she thereby relinquished her right of survivorship to 
that share and so when Saroshi Bala died Atarmoni inherited ‘the 8 
annas interest of Saroshi Bala but the 8 annas which Atarmoni 
transferred to Saroshi Bala would go immediately to the rever. 
sionera, os. Panchcouri and Satcouri The trial Court accepted 
this view and gave the plaintiffs a decree as to $ annas share. The 
learned Subordinate Judge has rejected the view and held Atar- 
moni possessed the whole 16 annas share on the death of Saroshi 
Bala. Under Hindu law, when there are two or. more widows 
succeeding as co-heirs to the estate: of their deceased husband 
they take as joint tenants with rights of survivorship and equal 
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beneficial enjoyment, The right of suryivorship may be relinquish- 
ed by agreement between the widows. 

It is urged in this case that by the Wadady deed, Atarmoni 
relinguished her right of survivorship. Portions of the document 
were read in Court, They only show that Atarmoni in transferring 
her share to Saroshi Bala asserted that neither she nor her successor 
would claim back that share, That is not.equivalent to say that 
she relinquished the right of survivorship, As a matter of fact, 
Atarmoni was the elder widow and Saroshi Bala was the younger 
widow and in ordinary course Saroshi Bala would survive Atarmoni. 
But it so happened that Saroshi Bala died soon after the Madabi 
deed was executed and Atarmoni thereby became the sole survi- 
ving widow possessing the whole estate of the husband. 

The next question urged that the suit fails on the ground of 
limitation. This ground bas been rejected by both the Courts 
below. Upon the facts, it appears that plaintiffs’ suit is within 12 


years of the date of their auction purchase and therefore, they are 


within time. The defendants actually purchased on 19th May, 1920, 
namely sometime after the auction-purchase by the plaintiffs, By 
that purchase of 1920, they cannot take away the plaintifls right. 

. It is urged that the defendants purchased from Jugal Mohini 
who had purchased on goth July, 1919 and as her successor 


they can claim to add the.time during which she was in possession 


to which the finding of the Court is that the sale by Atarmoni to 
Jugal Mohini on 3oth July, 1919 was void inasmuch as the 


properties had been attached before the date of sale, The Courts 


found that when Atarmoni found that the property was going to be 


sold in execution of a rent decree she to avoid the Court sale made: 


a fraudulent transfer in favour of Jugal Mohini, the widowed 
mother of the reversioners. 

It was urged by the learned Advocate that the Courts below 
committed an error in throwing the onus on the point of limitation 
upon defendants. What the Court of appeal- below really meant 
was that the plaintiffs having come within 1a years of their auction- 


purchase, they were within time and the defendants’ deed showing 
that they bad purchased after the auction-purchase of the. plaintiffs 


they could not resist tho plaintiffs suit and if they wanted to resist 


it by showing previous possesion, the onus was upon them, I-do 
not think, in: the circumstances of the case, the MEUM of the 
Court below was wrong. ; 1 

» The appeal is dismissed with costs 
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PRIVY COUNCIL. 


PRESENT! Zord Macmillan, Siy Shadi Laland — 
Sir George OWENS 


THAKUR GAJENDRA SHAH 
v. 
v THAKUR SHANKAR BAKHSH SINGH AND OTHERS. 


[ON APPEAL FROM TUE CHIEF Court or OUDH AT LUCKNOW. ] 


Tenant fer Li/e—Swms lent by estate on  -eorigape—Larpe amounts ont- 
sjanding— Power te tenant for life te dispose. freely of prinsipal in the 
event af. redemption by mertgagors —Redemption permitted by tenand for 

— ife for small sums —Validity. 

A dispute between two relatives, S. B. S. and R. K., of a deceased person 
ad to the right of sucoession to a taluqdari estate In right of which he bad died 
was compromised by an agreement which provided that R. K. was to be 
tenant for lile of the villages owned by the estate, and that after her death 
they were to become the property of S.B.S. It was further provided, with 
regard to several properties which’ stood mortgaged -to the estate with posses- 
sion, that If the mortgagors redeemed those properties from R, K, oc she 
realised the sums dne under them by means of sults, she should have power 
tó spend the principal and interest inany way she liked, although she was 
not permitted to transfor her rights as mortgagee. R, K. then proceeded to 
accspt from her, son-lo-law a sum in redemption of certain of the mortgaged 
villages (of which the son-in-law had acquired the equity of redemption from 
the mortgagor) for a sum representing only a fraction of the very large sums 
outstanding to the estate on the mortgage. S. B. S. having become entitled to 
possession of the estate on the death of R. K., brought an action challenging the 

son-In-law's right to the mortgaged properties. — 

Held, that the clause in question of the compromise agreement did not, in 
the circumstances and more especially in view of the restriction on transfer of 
the «mortgagee rights, authorise the tenant for life to accept any sum she 
pleased, however small, in redemption of the mortgages. The true meaning 
of the clause was that the tenant for Hfe was given powers of disposal over 
the principal and interest of the mortgages if the mortgagors should redeem 
the mortgaged properties by paylag up in full. S. B. S. was accordingly 
entitled to possession of the properties in question as against the son-in-law of 
the tenant for Kfe. 

Privy Council Appeal No, 5 of 1957 from a decision of the 
Chief Court of Oudh (Vanauméty and Husain, JJ.) dated Septem- 
ber arst, 1934, affirming a decree dated May s, 1932 of the Sub- 
ordinate Judge, . Sitapur, . upholding an action brought by the 
present respondent against the predecessor-in-title ‘of the présent 


appellants >= = 


Vot, LXVIL] PRIVY COUNCIL. 


The facts are fully stated in the judgment of the Board, 


A. M. Dunne, K, Ca and Z, M, Jopling for the Defendants 
Appellants, 
Z. P, E. Pugh, K. C, and S. Hyam for the Plaintiffs Res 
pondents, ) - 
l C À. Y. 
Their Lordships’ judgment was delivered by 
Lord Macmillan :—On 8th April r923, Harihar Baksh 
Singh, an infant two yeats of age, died in right of a taluqdari 
estate known as Haluapur in the district of Sitapur, Oudh, and 
certain other real and personal property, Disputes arose as to the 
succession between Shankar Bakhsh Singh, the nearest male agnate 
of the deceased, and Raj Kuar, the deceased’s paternal grand- 
mother. These disputes were settled on terms embodied in a 
deed of arrangement between them, dated 6th March, roas, 
The question which their Lordsbips have to determine in the 
present appeal arises on the interpretation of this deed of arrange- 
ment, ; | | 
^ Under the settlement, as set forth in the deed, Raj Kuar was 
constituted the tenant for life of the villages owned by the de- 
ceased (with certain exceptions immaterial for the present purpose) 
and was expressly precluded from burdening or transferring them, 
On her death the villages life-rented by Ra] Kuar were to become 
the property of Shankar Baksh Singh (again with certain imma- 
terial exceptions). Under paragraph 6 of the deed the movable 
property left by the deceassd was to remain inthe possession of 


Raj Kuar with power “to make any sort of transfor.” Paragraph 


7 dealt with “several mortgage deeds without possession" standing 
in the names of previous owners of the estate; as to these Raj 
Kuar was empowered to utilise or spend the principal and interest 
“in any way she likes.” 

Then followed paragraph 8 which has given rise to the present 
controversy. It is thus expressed :— 

“That there are several properties also which stand oH ER Eod 
with possession to the estate regarding which it has been settled 
that if the mortgagors get these properties redeemed from Musam- 
mat Raj Kuarorthe said Thakarain Sahiba realizes the amount 
due under them by means of & suit then she will have the same 
powers as regards that money and the interest thereon as have 
been laid down in paragraph 7, but Musammat Rj Kuar shall hayo 

no power to transfer these mortgagee rights, EE 
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Under paragraph 9 it is provided that ‘Shanker Bakhsh Siagh, 
"shall be entitled to and enter. in possession of the entire property 
mentioned in paras 6 to 8 which will be left at the time of 
Milone Raj Kuar’s death," — 

"The mortgages referred to in paragraph 8 fall into three groups 
The total amount of principal thereby secured was about 
Re. à 21,000, and the security subjects consisted of shares in aertain 
villages of which the remaining shares formed part of the deceased’s 
estate, These mortgages had bsen outstanding for many years 
and the rents and profits of the mortgaged subjscts had been 
enjoyed by the mortgagees. At the time of the transactions about 
t9 be narrated, the interest at compound rates had accumulated 
to an almost fabulous amount, the sum outstanding in the case of 
one of the mortgages being about three and a half crores. The 
equity of redemption of all the Mortgagnd properties was in 
Sumer Singh. 

Such being the position of these mortgages, the following 
remarkable series of transactions took place in 1930. First, on 
rgth April of that year, Raj Kuar executed a registered deed in 
favour of Sumer Singh whéreby she purported to “give back" to 
Sumer Singh and disencumber the mortgaged share in one of the 
vilages in consideration of a payment of Rs, r6,500. The sum 
then due under this mortgage is stated to have been Rs. 2,523,704. 
Next, on 14th April, 1930, Sumer Singh executed a series of 
conveyances in favour of Gajendra Shab, the sonin-law of Raj 
Kuar, whereby he purported to convey to the latter the equity of 
redemption of the mortgaged shares of the other villdges for ‘a 
total consideration of Rs. 2,400. Then on 18th September, 1930, 
Raj Kuar "returned? to Gajendra Shah the property of these 
mortgaged shares in consideration of a payment of Rs, 40,000. 
She at the same time executed a lease in favour of Gajendra Shah 
for ten years of a large number of villages appertaining to the 
Haluapur estate, but as this has been given up it is no longer of 
importance save as illustrating the relations between Raj Kuar and 
her son-in-law, 

- On 4th April, 1931, Raj Kuar died and Shankar Bakhsh 
Singh thereupon became entitled to enter into possession of his 
rights under the deed of arrangement. Confronted with the series 


-of transactions above set out, which, if valid, deprived him of all 


benefit from the mortgages with possession, he ‘at once initiated 
the present proceedings against Gajendra Shah and his wife ani 
Sumer Singh, since deceased, whose representatives haye been 


1, d r « 
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substituted in his placé& In his plaint Shankar Bakhsh Singh 


challenges the validity of the retónveyances by Raj Kuar of the ` 


mWrgaged. subjécts, ds being in contravehtion of the deed of ^ Thakor Gajender: 


arrangement and as‘colourable and fictitious transactions for the 
benefit of her sor-indaw'to the plaintiffs" prejudice." The Subordi- - 
nate Judge at Sitápur upheld the piaintiff's claim &nd granted him 

& decree for possession which on appeal was affirmed by the Chief 
Court of Oudh. Gajendra Shah, the first defendant, then brought " 
the present further appéal to His Majesty in Council, 


Before their Lordships, a» before the Courts below, the com ` 


fention of the appellant was that on a sound construction of 
paragraph 8 of the deed of arrangement Raj Kuat was at liberty 
tó accept any sum she’ pleased, however small, in tedeniption of 
the mortgages in question and that she accordingly acted validly * 
and within her pdwersin accepting from the appellant Rs. 40,002 ^ 
in redemption of the mortgages On the shares of the villages of 
which hé, tlie appellant, had acquired the equity of. redemptíon from ^ 
Sumer Singb, notwithstanding that Rs. 40,000 iir only a E 
fraction of the mortgage monéys due. i 

Their Lordships find themselyes in agreement with the Courts 
below in rejecting tbis reading of the clause in’ question, At the” 
time when the deed of arrangement was entered into if was 
manifest- that in view óf the vast sums Outstanding | thera’ war pò ; 
reasonable prospect of the mortgages being redeemed but as thé’ 
mortgages formed part of -the estate it was proper that théy should 
be mentioned and’ dealt with as ifems.in the .compfomise, Io 
contrast with the case of the mortgages without possession, it 

was expressly ' provided that Ra] Kuar should have no powert 
to transfer the mortgages with possession. She was to “habe? 
the principal and interest thereofto do with as she liked only 
(1) if the mortgagors got the properties redeemed from her of 
(2) if she realized the amount due under the mortgages by means 
of a suit. 

When it is remembered that the villages had for many yeats 
been possested in their entirety by the owners of the Haluaput 
estate, as to certain shares in propsrty and as tothe remaining 
shares as mortgagees with possession, it is in highest degree 
improbable that Shankar Bakhsh Singh would have agreed to 
the mortgaged shates being left at the unfettered disposition of 
Raj Kuar, for that would in effect be the result of permitting her 
to accept any sum she pleased by way of redemption from the 
mortgagor& If she was to have no power of transferring the 
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mortgages it waa not likely that she should be empowered to 
extinguish them on any terms she might think fit to accepte In 
their Lordship view the sound interpretation of condition (1)— 
“if the mortgagors get these properties redeemed from Musammat 
Raj Kusar"—i—''if the mortgagors redeem the properties by 
payiog up in fullthe mortgage moneys". It may be seid that 
this was a contingency so remote as to be inconceivable. That 
may. be so, but in a comprehensive settlement such as the deed 
embodied it was quite in order to oover every item of the 
estate, even if this particular provision was little more than a 
formality. : 

Their Lordships do not find it necessary to comment on the 
character of Ra] Kuar's transactions with her son-in-law and Sumer 
Singh beyond saying that such sn interpretation of the terms of 
paragraph 8 as would authorise transactions of this character is 
nót an interpretation which commends itself either as reasonable 
in itself or ‘2s likely to have boen intended by the parties to the 
deed when they framed it as they did. Tbe transactions 
challenged thus cannot stand, being beyond the powers of 
Raj Kuar under the deed of arrangement as their Lordshjpe 
construe it, 

Their Lordships will acoordingly humbly advise His Majesty 
that the appeal be dismissed and the decree of the Chief Court of 
Oudh of a1st September, 1934, be affirmed. The appellant will 
pay the first respondent's costs, i 


Hy. S. La Polak & Co. 1. Solicitors for the Appellant, 
Barrow, Rogers & Nevill: Solicitors for the Respondents. 
RGG. Appeal dismissed, 


N 
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OIVIL REVISION. 


Before Mr. Justices S, Ki Ghose and Mr. Justice R, C. Milter, 
JITENDRA NATH GHOSE 


v. 


HIRANMOY KUMAR SAHA AND OTHERS.* 


Court Fees Act (VII of 1870 as amended by Act VI of 1935), Section SA to 
8F— Court's power to revise valuation made by plaintif'—Hainhf asking 
fer more than one relief, valuation to be put~Court -enquiring as te 
valuation, interference by High Court. 

Under the new Section 8A to 8F of the Court Fees Act as amended In 1955, 
the Court's power has been rendered much wider and more specific than those 
under Sections 9 and 10 of the Act which are repealed by the Amending Act. 


The effect of the enactments as provided by those sections is to remove the 
disadvantage under which the Court laboured by non-existence of rules framed 
under the Suits Valuation Act though it may be that the advance 3s little where 
there is no objective standard of valuation forthcoming. 


SO' where it appears that the lower Court on objection being made, holc an 
enquiry as to the valuation put by the plaintiff and altered the valuation on 
such enquiry there is no ground for Interference by the High Court, 


Where the plaintiff has asked for more than one rellef based on the szme 


cause of action and has valued them seperately, it should be brought within. 


the purview of Seation 17, subsection (2) of the Court Fees Act and court-fse 
shall be paid according to the value of the relief in respect of which ths largest 
fae is payable. KON REP " 


Application. under Section 115 ofthe Code of Civil Procedure 
by the Petitioner. 

The material facts will appear from the judgment.: 

Mr, Surajit Chandra Lakiri for the Petitioner. 


Dr. S. C. Basah and Mr. Rama Prosad Mukhopadhaya for tho 


Secretary of State for India in Council. 
' Mr, Sourindra Narayan Ghose for the Opposite Party. 
The judgment of the Court was as follows; 


Ghose, J. 1—This Rule raises 2 question of valuation for 
the purposes of assessment of Court-fees and it has arisen under 
the following circumstances, The plaintiff petitioner instituted a 
suit in the Court of the Subordinate Judge. of Nadia against the 


* Civil Revision Case No. 1077 of 1935, against the order of the Subordinats 
judge of Nadia (Krishnagar) dated the goth July, 19936. - 
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defendants opposite pafties alleging: afer alia ‘that he is entitled 
to a contingent interest under the Will of one Parasuram Mustaf, 
He died in 1879 leaving two" widows, Soudamini: and Shibani both 
of whom have since died. Soudamini left a daughter Khirod- 
mohini who died in 1908. Kbirodmohihi’ left two sons of whom 
plaintif is the sole survivor, It is alleged in the plaint that one 
Hari Pada Saha, deceased who was busband of defendant No. 2 
and father ‘of deféndant-No. r, was a. monthly tenant-at-will of 
the disputed house .and garden of the late. Parasuram Mustaf. 
It is alleged that he caused a- fictitions deed of, salo. to.be executed 
by Khirodmohini.and her sons, that isthe petitioner and his 
deceased brother on the s;3rd Falgun, 1238 B.S. and another 
salo -deod to be executed by Shibani on the 13th Sraban, 1300 
B.S. It may be added here that according to thé Will Soudamini 
was to have roas share and Shibani the remaining 6as. share in 
the properties of the testator. ‘On those material allegations the 
m brought the suit asking for reliefs which are specified in 
2 prayers, Of these only the following are material for the 
ect petition, He asked that the contingent interest of him- 
self the plaintiff under the. Will ‘might bo declared, and that it. 
might be declared that the, document . executed by:Khirodmohini 
and Soudamini and any. other document on the strength - of, which 
the defendants claim. possession . are fraudulent, collusive and. 
inoperative: He further asked: that Xkas possession might be’ 
decresd upom:a declaration that the plaintiff's right had accrued 
after the death of Shibani, that he might be entitled to recover 
mesne profits, thet a "permanent: injunction might be grarited 
against the defendants restraining them from alienating the dis’ 
puted properties and committing other acts of malfeasance,and 
lastly. that. ‘if the Court. held that the tenancy-at-will created. in ' 
favour of the late Hari Pada Saha by Shibani had not been deter- 
mined and consequently the- > plaintiff w was not entitled: lo recover 
Khas possession it might be declared that the plaintiff was entitled, 
to realise from’ the defendants monthly rent payubls by them, 
Upon this plaint the plaintiff-petitioner paid advalorem Courtfees 
upon Rs, 3509 on the following basis, . . 
(a) Ra 2400 being the value of the ptopertios ai katod i the 
Kobalas in favour of Haripada Saba, ` 
"(0 Rs,’ 25 value of the injanction, 
- (e) Rs go value of the mesne profits. 
>To this an objection was raised: in the. lower Court that thë 
valuation was not cortect.. The plaintif claimed to. be allowed ' 
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to put his valuation under section (7)," paragraph (IV), clause (c) 
of the Court4ees Act on the ground that the suit was a declaratory 
ona with prayers fof consequential ‘reliefs. It was contended 
for the other side in the lower Court that this description of the 
suit was not correct, that the suit. was not -merely a :decluratory 
one but that it was a suit for declaration of plaintiff's -title and for 
recovery of possession as also for recovery of smesne profits and 
for injunction, The learned Judge has given effect -to this objec- 
tion, holding that the plaintiff claims title as -reversionary ; heirs 
and claims recovery of possession ‘and sesse - profits, the declarg- 
tion in respect of the Kobalas being merely ancillary, : So he has 
decided that the suit comes under section 7 (V) of the Court-fees 
Act and the valuation must bein accordance with. the -mirket 
value of the properties. . This he has held to be Rs. 7250. Against 
that decision the present Role has been obtained. 

The contention which was made in the lower Court is repeated 
here, namely, that the plaintiff is entitled to fix the valuation as 
under section 7 paragraph (IV) and. not under paragraph (V). 
So far as-this contention is concerned it. depends upon whether 
the suit is merely a declaratory one, the other reliefs asked for 
being in-the nature of consequential reliefs Now with -regard to 
the -two -Kobalas it is suggested that the test ‘is whether ‘it is 
necessary that the declaration asked for should bb mada in order 
that the-plaintifis might be allowed to have the other reliefs. With 
regard to one of the Kobalas which relates to the 6as. share of 
the properties it is pointed out that the plaintiff was nota party 
and therefore it is not necessary that that Kobala should be 
declared. void as against him. But with regard to the other 
kobala which relatesto the 10 as. share of the properties it is 
pointed out that the plaintiff is a party along with his. deceased 
brother.and mother, Itis alleged in the plaint that the plaintiff 
was a. minor at the time, that he was not entitled to sell, his title 
not having arisen at the time of the Kobela, and that the docu: 
ment was executed under undue influence. In $2 far as the 
allegation aa to: minority is concerned it is contended’ by Dr, Basak 
that.on that ground it is not necessary that this Kobala aleg 
should be declared void as dgainst the petitioner, -We do not 
think however that this contention can’ ba accepted having regard 
to the fact that the plaintiff is a party to the document, | There- 
fore the view must be. accepted that it is necessary that the declara- 
tion.as asked for . with regard to this Kobala shoyld be- made be- 
fore the plaintiff can be entitled to have the other relief: That 
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being the position it cannot be said that the suit is not one for 
declaration. 
But Dr. Basak for the opposite party contends that in any 
view of the matter the decision of the Court below must be accep- 
ted having regard tothe provisions of the Court-fees Amendment 
Act (Bengal Act VII of 1935), The learned Advocate for the 
petitioner in this Court has objected that this Act should not be 
relied on as it was not referred to inthe lower Court. The Act 
however was published in the Calcutta Gazette on the r6th May, 
1935, and the suit was instituted on some date subsequent to 
that. Therefore in any case the Act is applicable and the opposite 
party is entitled to rely on its provisions, Itis pointed out, in 
the first place, that by reason of the amending Act, section 7 
paragraph (IV) is.made subject to the provisons of section 8-C 
which provides for an enquiry as to valuation of suits and further 
there is section 17 Sub-section (a) of the amending Act which 
provides: “Where more reliefs than one based on the same 
cause of action are sought either jointly or in the alternative, the 
fee shall be paid according to the value of the relief in respect 
of which the largest fee is payable.” For the petitioner reliance 
$m placed on the cases of Saflendra Nath Kundu v. Swrendra 
Nath Sarkar(1); Ganga Dei v. Suhodeo Prasad (3); Tula Ram 
v. Dwarka Das (3) and Radha Kanto Saha v. Debendra Narain 
Saka (4) Inall these cases the question as to valuation depen- 
ded on whether it should be made under paragraph IV or pera- 
graph V of section 7. In the caso of Afwss Bibi Umatwl Batul 
v. Musst, Nanji Koer (5) it was held that although it ia for the 
plaintiff to state the amount on which he valued the reliefs it is 
open to the Court, if the question is raised as to the true valuation, 
to determine such a question, In the case of Kali Pada Mukherji 
(6) I do not understand that Rankin, C. J. really dissented from 
that proposition, What he pointed out was that inspite of the 
Court’s power it was not always practicable for the Court to revise 
the valuation in a case where there was no “real objective basis 
of valuation,” as would be afforded by rules if framed under the 
Suits Valuation Act. Both these principles were affirmed in the 
case of The- Narayanganj Central Co-operative Sale and Supply 
Society Lid. v. Mauloi Mafisuddin Akmed (7) where it is held that 


(1) (1934) 39 C. W. N. 148. (2) (1924) L L. R. 47 AIL 78. 
(3) (1928) I. L. R. so AN, 610. (4) (1922) 27 C. W. N. x66. 


(5) (1707) 11 C, W. N. 705. (6) (1990) 34 C. W. N. 870. 
(7) (1934) 38 C, W. N. $89iF. B. : 
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the' Courts have power to'reviss the plaintifs valuation in suits 
falling under paragraph (IV) by virtue of Order VII, rule rx of the 
Code of Civil Procedure but inthe absence òf rules framed under 
Section 9 of the Suits Valuation Act, the Court -would have no 
standard whereon to fix the value. Tha law as it stands before 
the Bengal Amending Act is summed up .in the judgment of 
Mukherjea, J. Ha pointed out that the: Court's  power-in the 
case of under-valuation is laid down in Order XVII, role rr- which 
is -procedural while nothing as to such correction is stated in' the 
Taxing Act itself, namely the Court-fees. Act (Act VH of 1870) 
and so he had to read the two enactments together. This omission 
in the Taxing Act is now supplied by the -Bengal Amending Act, 
Section B(A) to 8(F) which provide for an enquiry as to valuation 
of suits and a certain - procedure. Mukherji, J. points out that 
"in cases of suits falling within sub-section (iv) of section 7 there 
must be, having regard to their very nature, a certain amount of 
option in the plaintiff, because the value of the relief he claims 
therein would depend not on its intrinsic value but on its value so 
far as he is concerned. - I also agrée that in many such suits po 
real objective standard -would -be possible or, even. if possible, 
would be altogether satisfactory.” In Kah Pada MwAherfis case 
(1) the plaintiff asked for a declaration and also for a consequential 
relief but instead of ‘valuing the suit fof a single sum at his own 
option he valued it in parts; . It was held that the. value was not 
in accordance with the law and so it should be corrected by adopt- 
ing the procedure under Order. VII, rule rx of the Code of Civil 
Procedure, Now in the present case the plaintiff himself has 


asked for^more than one relief based on the -same cause of action - 


and has valued them -seperately. The result of this. is to bring 
into play the provisions of Sub-section (2) of Section 17 and so 
the direction should be that the fee shall be paid ‘according: to the 
value of the relief in respect of which the largest fee is payable. 
The concluéion therefore is that the valuation must be on'the 
basis of the value of the properties in respect of which possession is 
asked for. This value the plaintiff has himself put at Rs. 2,400 
being the value as stated in the Kobalas in favour of Haripada 
Saha. This is a matter which the Court is entitled to enquire into 
and it cannot be said, so far as this ‘item is concerned, that duty 
to the plaintiff is not known or that‘there is no objective basis of 
valuation, The plaintiff himself fixed the value on the basis of the 
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Kobalas which at once raises the question of market value, Once 
the matter comes to that, then whether it lies upon paragraph (iv) 
or under paragraph (v) of Section 7, the Court is entitled to hold 
an enquiry. It may be observed that under the new Sections 8A) 
to &(F) the Court's power are much wider and more specific than 
those under Sections 9 and ro which are repealed by the amending 
Act Under Sections 9 and 10 the Court has power to revise the 
valuation only in respect of the market value or the annual net 
profits, But under Section 8B) the Court is not only empowered 
but enjoined, in every case before proceeding to deliyer judg- 
ment to record a finding whether a sufficient Court-tee has been 
paid, Under Section 8(C) the Court is empowered to hold an 
enquiry as to valuation and, included in the Court's powers to 
follow a special procedure which is laid down, in the power to call 
for evidence, Section XE). It seems to me that the effect of those 
provisions is, to some extent, to remove the disadvantage uhder 
wbich the Court laboured by reason of the non-existence of' rules 
framed under the Suits Valustion Act, though it may be that the 
advance is little where there is no objective standard of valuation 
forthcoming, But in the present case that objection does not 
bold. and ‘there is no point in saying that the lower Court never 
thought of these new provisions of the amending Act, for the 
Court did hold an enquiry and it was undoubtedly within its 
power in fixing the value at Ra 7,950. The. ene therefore 
does not call for interference. 

The Rule must therefore stand reed We make no order 
as to costs, 

The deficit Court-fees as directed by the Court below must be 
paid within one month from the date of the arrival of the record in - 
that Court. 


Mitter, J. sl agree. . | 
P. R Ruts discharged, 


Vor. Levin) ga coda. 
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Before Mr, Justice Syed Nasim AB and Mr, Justice 
ORC, Miter, 


MOULVI ABDUL JABBAR PALWAN 
v. 
MOULVI AZIZAR RAHAMAN MEA.* 


Review, application Jer, can be maintained before the successor of a Fudge 

— Mistake of law apparent on the face af the rocord— Order, appeatadle but 
- "s ajesi preferred—Inkerent power of Court, if can be exercised — Civil 

Procedure Coda (Act V ef 1908). 

An application for review of an order by a decree-holder on the ground 
thatthere ls a mistake of law apparent on the face of the record not known to 
the Judge, the ploaders of the parties and the parties themselves cannot be 
entertained by the successor of the Judge who passed the order. 

If an order is appealable but no appeal has been preferred against such an 
order, it cannot be set aside under the Inherent powers of the Court undet 
Section 161 of the Code of Ciril Procedure. 

Where by a special enactment, it is directed that an order, shall be executed 
Ín the principal Civil Court of the place within the local Hmits of whose joris: 
diction the petsou directed to’ pay any sum of money has a place of residence 
or business, the Importation is that the ordinary incidents of the procedure of 
that Court are to attach and also any general right of appeal from Its decision 
attaches: National Telephone Co. Lid. v. His Mijesty’s Post Master (1): 
Htm Singh and others v. Basant Das (2) referred to. 


Appeal by-the Tudgment-debtors. 

The material facts will appear from the judgment, 

M», Birendra Kumar Dey for the Appellant. 

Mr. Himanshu Chandra Chaudhury for the Respondent. 


- C. A. V. 
The judgments of the Court were as follows: 


Nasim Ali, J. :—This is a judgment-debtor's appeal from the 
otder of the District Judge of Mymentingh dated August, #6, 1935, 
whereby the learned Judge has directed execution to proceed 
against him, 


* Appeal from Original Order No. 53 of 194%, against the order of H. G, S. 
Bivar, Esq. District judge of Mymensingh, dated the 26th August, 1935. 

(1) (19139) A. C. 546. 

(a) (1936) L. R. 63 1. A, 180 (185), 
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On August, 8, 1927, the respondent decree-Holders obtained an 
order for costs in his favour against the appellant from the Gov- 
ernor of this province on the report of the - Commissioners 
appointed to enquire into an -election-petition. He put this 
order into execution in the Court of the District Judge, Mymen- 
singh but the execution was dismissed after service of notice in 
1929. On June, 12, 1931 he filed another application in the same 
Court for the execution of the order, The pstition was dismissed 
by an order of the learned Judge dated the October, to, 1931. 
The material portion of this order is as follows :— 

“The order is not a decree of this Court: nor has it been 
transferred for execution to this Court by the Court which passed 
it. ‘This Court has no jurisdiction to execute’ the order, Applica- 
tion for execution dismissed as not maintainable.” 

The decree-holders did not appeal against this order. In July, 
1934 he filed another application before the District Magistrate 
Of Mymensingh for execution of the order. While this petition 
was pending, he discovered that under the provisions of Section ra 
of Act 39 of r9so of the Indian Legislative Council the order for 
costs awarded on an election-petition could be executed in the 
Court of the District Judge, and on October, 6, 1934 he filed 
another application in the Court ofthe District Judge of Mymen- 
singh for execution of the order for costs. Ths application before 
the District Magistrate was dismissed on the ground that it was not 
maintainable and notice was issusd by tha District fulge upon 
the jadgment-debtor to show cause why execution should not 
proceed against him. On February, 15, 1935, the judgment-debtor 
objected to the execution of the orjer on the ground that the 
order of the District Judge, dated Octobsr, 10, 1931 operated as 
a bar to the maintainability of the petition and the application for 
execution was barred by fwr-jwdicafa by operation of that order. 
On March, r4, 1935 the decree-holder applied for setting aside 
this order to the successor of the learned Judge who made it under 
Order 47, rule 1 and Section 151 ofthe Code on the, ground that 
there was & mistake on the face of the order. The appellant 
opposed the application for review on two grounds, vís, (1) that 
it was barred by limitetion, (a) that it was not maintainable ih 
law, The learned District Judge has overruled the objections 
of the judgmentdebtor. He has set aside the order of his 
predecessor dated October, to, t93r in review and under Section 
igi of the Code has ordered the execution ei Riso Hence 
this appeal by the Judgment-debtor, 
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~ A preliminary objection was taken to the competéncy of thir 
appeal by the learned Advocate appearing for the decree-holder 
respondent. His contention is that as no appeal lay against the 
order for costs, no appeal can lie against an order passed 1 in the’ 
course of the execution of that order. 

The relevant portion of Section rs of Act 39 of 1920 it as 
follows: " Any order made by & Governor on the report of the 
Commissioners regarjing the costs of enquiry may be produced 
before the priotipal Civil Court of original jurisdiction within 
the local limit of whose jurisdiction any person directed by such 
order to pay any sum of money has a’ place of residence or bui- 
ness, and such Court shall execute such order, or causes it to be 
executed in the same manner, and by the saras procedure as if ù 
was a decree for the payment of money made by itself in & suit.” 

The procedure for the execution of the order for costs under 
execution ia, therefore, the s1me as that of a decree for the pay- 
ment of money made by the Court of District Judge of Mymen- 
singh within the local limits of whose jurisdiction, the judgment- 
debtor admitt:dly resides, Therefore, it imports that the ordinary 
incidents of the procedure of that Court are to attach,,and also 
that any general right of appeal from its decision attaches, see 
National Telephone Co. Ltd. v. His Majesty's Post Master (1); 
Hem Singh and others v. Basant Das (a). 

The order of the District Judge granting the decree-holder's 
application for review is appealable if it has been made in contra- 
vention of the provisions of rule s of Order 47 of the Code of 
Civil Procedure. The order directing the execution to proceed 
against the appellant is an order under Section 47 of the Code 
and is also appealable, I am, therefore, unable to give effect to 
the preliminary objection taken by the respondent. 

The next question for determination is whether the application 
for review made by the respondent decree-holder is maintainable 
in law. The ground for review is this: that at the time when the 
order sought to be reviewed was made, the District Judge, the 
pleaders of the parties, as well asthe parties themselves were hot 
aware of the existence of Section 12 of Act 39 of 1920 j that on 
account of this ignorance of law the decree-«holder's application 
was not entertained by the District Judge and consequently this 
is an error of law apparent on the face of the record. Rule s of 


(1) (1913) A. C. 546 at $54. 
(a) (1936) L. R. 63 I. A. 18 at 189. 
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Order 47 lays down that an application for review upon some 
ground other than the «existence of a clerical or arithmetical 
mistake apparent on the face of the record, shall be made only to 
the Judge who made the order. If the mistake is clerical or arith- 
metical the application can be made to his successor, The appli- 
cation for review by the decree-holder on the ground tbat there is 
a mistake of law on the face of the record could not, therefore, be 
entertained by the successor of the Judge who made the order. 
The application for review must therefore be rejected as not main- 
tainable in law. The question whether it is barred by limitation 
does not, therefore, arise for our consideration. 


The learned Judge appears to have set aside the order of roth 
October, 1931 also under Section 151. This order was appealable ; 
but the decree-holder did not appeal against it An order which 
can be set aside in appeal cannot be set aside under the inherent 
power of the Court, The order dismissing the decree-holder's 
application for execution on October ro, 1931 is therefore final 
and the present execution petition is not maintainable. 


Tho result, therefore, is that this appeal is allowed. The order 
of the learned Judge allowing the decree-holder's application for 


review and directiog execution to proceed against the appellant is 


set aside, The decreé-holders application for execution is dis. 
missed. But there will be no order for costs ip this Court as well 
as in the lower Court. 


Mitter, ds tI agree, - p) CAO Vi 1 
P. E | | Appeal allowed, 


Vor, LXVII.] ' . HIGH COURT. 
Before Mr, Justice KR. Z, Jack. 


Sw, SUNITI BALA DAS GUPTA, 
i E V. 


MARARAJA BAHADUR SIR: PRADYOT 
KUMAR TAGORE. r 


Reldence, admission of Appellate Court, tf -can reject evidence though 
improperly admitted by trial couri—Civil Procedure Code (Act V af 1905), 
Order XIII, rule a—-MMoeurashi Mebarari right, (ean be acquired, even if 
landlord recognised such rigkt in several deeds of transfer. l 

An appellate Court cannot refuse to admit evidence admitted by the trial 

Court on the groted of its having been produced ata late stage as being 

inadmissible under Order XIII, rule 3 of the Code of Civil Procedure : MinshiM 

y. Velu (1) referred to. 

A Mourashi Mokerarl right by prescription cannot be acquired against a 
tenant even if it appears that the landlord was recognising soch rights in deeds 
of transfer some of whiah might have been done before section 18A of the Bengal 
Tenancy Act was enacted. 

_ Appeal by the Plaintiff, 

The material facts will appear from the Judgment. 

Suit for a declaration that certain lands purchased by the 
plaintiff have been wrongly recorded in the settlement Khatian as 
an cccup&ncy holding and that the plaintiff has 2 Mourashi 
Mokarari right in the lands. 


Messrs. Bejoy Kumar Bhattacharjee, Nrigendra C Chandra Das, 
Rokinidinods Rakshit and Rafendra Chandra Das for the 
Appellant. 

Messrs. Gosendra Nath Das and Satindra Nath Chatterjee for 
the Respondent. 


The judgment of the Court was as follows: 


Jack, J. :—-This appeal has arisen out of a suit fora declara- 
tion that certain lands purchased by the plaintiffs have been 
wrongly recorded in the settlement Khatian as an occupancy bold» 
ing merely and for a declaration that the plaintifs have a swowrarAi 
mokarari right in these lands. The suit was dismissed by the Courts 


C, A. T. 


* Appeal from Appellate Decree No. 1556 of 1935, against the decree of 
B. M. Mitra, Esq., Additional District Judge, 24-Parganas, dated the agth May, 
1936, affirming that of A. B, Ganguly, Esq., eee Munsiff, Alipoce, dated the 
asth July, 1935. 

(1) (1885) I. L, R. 8 Mad, 375. 
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holding that the plaihtiffs have failed -tó show .that they have a 
mourasht mokarari right. The plaintiffs tried to establish this right 
by a presumption under section yo of ‘the Bengal Tenancy Act 
They also claimed that they have'acquired this right by prescription 
inasmuch as their predecessore-in-interest had-for many years been 
asscrting a mourash; mokarari right. Astothe presumption under 
section 50 of the Bengal Tenancy Act the Courts below held that 
ithe defendant: landlords - had established from their old zamin lari 
accounts that thére had been variations in rent inasmuch as in 1272 
the ‘rent was raised from Rs 8-4-0' to-Rs. g. ' It is contended by 
the plaintiffs that this was not a variation in rent as the addition of 
'&nnas 19 was an aérea? and not rent. But this point was rightly, I 
think, decided against them by the Courts below. „It is conténded 
however, that the “ fama wasil bahi” papers, on which the deten- 
dants relied.to prove this, were inadmissible in evidence, -because 
they were produced late and were not admissible under Order XIII, 
rule g.inasmuch as no cause was shown for their non-production at 
the first hearing of the suit and the Court did.not record its reasons 
for receiving them later after the close of the plaintiffs’ case. There 
is, however, authority to support the view of the learned District 
Judge that an appellate Court cannot on that ground refuse to 
admit evidence admitted by the trial Court which had a discretion 
to admit it, [vide the case of Minakskèv, Velu (1)! ‘Then it is 
urged that they have not been’ properly proved as- “jama wasil 
baki papers" inasmuch as the signatures on them have not been 
properly proved and'they have not been produced'from -proper 
custody. The signatures need not be proved as they are more than 
30 years old and they have been produced bya Tashildar of the 
estate who was in charge of them, They arè; therefore, not admis- 
sible on this ground. Itis further contended that they are of no 
value in evidence inasmuch as it has not been proved that they were 
accounts kept in the tegular course of business. They purported 
to be xemindari papers and were prima facie regularly .kept in the 
absence of any evidence to.the contrary., There is, haere no, 
substance in this ground:of appeal. : 

` -Then.comes the question of prescription. . The argument in 
this connection is that it is established by-the deeds showing that 
the plaintifs’ predecessors have made a number of transfers on 
different occasions asserting sowras&i mokarari rights and since the 
landlords have. recognized those transfers by receptian of laridlord's 
feos under section 12 of the Bengal Tenancy Act Although godek, 


(1) (1885) I. L. R. 8 Mad, 373, 
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section 18A of the Bengal Tenancy Act these deeds of transfer palis 
cannot be used as evidence of the fixity of rent or any incident of 1907, 
the tenancy, it is clear that they were admissible, at any rate before 


, f i S WF Bala Das 
eection 18À was enacted, in order to show that such rights had been i Gupta 


asserted. Itis claimed that in this way wowrashi mokarari rights — cie ar. Baldor 
had already been established before section 138A had been enacted, Sir ot Kumar 
and the occupants of the land have thus established these rights by MS 
adverse possession, As regards this claim it is settled law thata Fach F, 
tenant cannot claim a higher right or statas by assertion of such m 
right adversely tothe landlord; butitis claimed that since the 

landlord did not recognixe these transfers and only accepted the 

rent in the name of the original tenant wasfat the transferee, the 

latter must be regarded as a trespasser and therefore he could and 

did acquire the right claimed by adverse possession. I cannot accept 

the view that these transferees wore trespassers ; they were occupy- 

ing the land with the consent of the landlords and by giving them 

receipts as representatives of the old tenant; he (the landlord) was 

informing them that he was not recognising the transfer though he 

had no objection to their occupying the land as sub-tenants of the 

original tenant. If the tenant cannot raise his status by asserting 

a higher right against the landlord neither can the sub-tenant 

raiso his by asserting a higher right in deeds purporting to 

transfer a nontransferable holding. This was recognised in 

section 18A of the old Act of 1908. Section 18A of the old-Act of 

1908 reads as follows: “Nothing contained in any instrument of 

transfer to which the landlord is not a party shall be evidence 

against the landlord of the permanence, amount of fixity of rent, 

area, transferability or any incident of any tenure or holding 

referred to in such instrament.” The section as amended in 1938 

is the same, except for the words, ‘notwithstanding anything con 

tained in section 13 of the Indian Evidence Act’ prefixed to the 

section. As to the establishment of a right by prescription, even if 

it be taken that previous to r9o8 the landlord must betaken to 

have been recognizing the right claimed in these deeds of transfer, 

the firtt transfer in which ssourashi mokarari rights appear to have 

been claimed was in 1893, and upto 1908 no prescriptive rights 

could have been acquired. It is true that there has been no 

increase in rent since 1274 B. S. although the value of the land rose 

from Rs, 700 to Rs.«85o0 about the year 1910. But in any case 

there could not be much increase in rent as.the tenant was an 

occupancy raiyat and the increased value was not due to improve- 

ments made by the landlord. The fact that there was no Increagg > 
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of rent since 1274 B. S. in itself does not show that the rent was 
fixed. The Courts below appear to have been right in holding 
that the plaintiffs hava failed to show that the entry in the record- 
of-rights is wrong, and that they have no mosrashi mokarari rights in 
the land, 


The appeal is therefore dismissed with costs, 
PCR, Appeal dismisses, 


Before Mr. Justice R, C. Mitter. 


SURENDRA NATH MONDAL 
D, 


BHUDAR CHANDRA SAFUI AND OTHERS.* 


Bengal Tenaney Act (VIII of 1885), Section $2, applicability of—Disbossession 
of tenani—Tenant, when can got abatement—Landierds’ duty—Splitting 
up of tenancy, what it implies —Dakhila mentioning names ef two tenants, 
if evidence of splitting up - Consiruction of dakhila, ifa question sf faci 
or law. 

A landlord or a lessor is bound to pat his tenant in possession. If he fail 
to put his tenant io possession of the whole of the demised premises, he can 


only get rent for so much of the demised premises of which he had put his 


tenant in possession. If he has discharged that duty, his duty is to maintain 
the possession of the tenant against all lawful evictions and that duty does not 
extend to protect the tenant from unlawful evictions, that is to say, evictions 


by persons who have not got any title or who hava not derived any title from 
the landlord. 


So where there was no suggestion that the landlord: had let out any portion 
of the tenancy in oocupation of his tenant (defendant) to any of his tenants 
of the said Mouza and If any of his tenants on his own initiative had dispossessed 


the tenants defendants of any land of thelr tenancy it fs for them to recover the 


same from their dispossessors. If they have not chosen to do so they cannot oo 
any principle of law claim abatement of rent 


* Appeal from Appellate Decree No. du 1955 against the judgment and 
decree of B, P. Basu, Esq., Subordinate Judge, 3rd Court, g4-Parganas, affirming 


that of Shaharuddin Ahmed, Esq., Munsiff, 3rd Court, Allpore, dated the gist 
May, 1934. 


Von LXVII.] HIGH COURT, 

Where the settlement record shows that there is one tenancy, the presump- 
tion ts that it is not split up unless rebutted by other evidence, 

Where one rental Is mentioned but the names of two tenants are put on the 
dakhilz, it does not show that the tenancy Is split up, It simply shows that the 
tenancy beloogs to the two persons jointly: Abimask Chandra Chowdhury v. 
Purnananda Khan (1) referred to. 

The construcilon of a dakhile with regard to the question of splitting up 
Is to be treated as a question of fact and not of law. 

Appeal by the Defendants. 
Suit for rent, 
The material facts will appear from the judgment, 

Mr. Abinash Chandra Ghose for the Appellants. 


Messrs. Gopendra Nath Das and Lala Hemanta Kuma» for the 
Respondents. 


The Judgment of the Court was as follows : 


R. C. Mitter, J.:— This appeal is on behalf of defendants 
Nos. 3 and 4 who aretbe heirs of one Ramdas Mandal, The 
questions raised in this appeal are two in number, namely, (1i) what 
is the amount of rent which the defendants are to pay for the period 
in suit namely for the years 1336 to 1339 B. S, and (a) whether 
the tenancy which is described in the plaint has been split up into 
two tenancies, one belonging to defendants Nos, r and a. 

In the year 1889, a Potta was granted by the predecessor-in- 
interest of the plaintiff to two persons Fatu Safui and Ganesh 
Mandal. The land mentioned in the Potta was 130 Bighas and 
the rent was fired at Re. r per bigha. Defendants Nos, 1 and 2 
are the heirs of Ganesh Mandal. Defendants Nos..3 and 4’s 
father Ramdas purchased the interest of Fatu Safui. In the year 
1909 the landlords instituted a suit for increase of rent on account 
of increase in area. That suit ended in a compromise decree. 
The tenants admitted that the area of the tenancy was then 170 
Bighas so far as the plaintiffs’ share was concerned and the 
tenants agreed to pay rent at the rate of Rs r7o per year. In 
1931 the recordt-of-rights prepared under Chapter X of the Bengal 
Tenancy Act was finally published and the amount of land found 
to be in possession of the defendants under the plaintiffs was 
recorded to be to4 Bighas only. 

Ip the suit out of.which this appeal arises, the plaintiffs have 
claimed rent at the rate of Rae 170 a. year, Only defendants 


Nos. 3 and 4 contested the suit and they seid that the plain-iffs 


(1) (1913) 18 C. L. J. 174. 
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are only entitled to recover rent at the rate of Rs. 104 a year on 
the basis of the Iand actually in the possession of the tenants 
defendants, at the rate of Re. 1 per Bigha mentioned in the Potta 
Of 1889. Defendants Nos. 3 and 4 further stated that the tenancy 
bad been split upinto two, one held by them and the other by 
defendants Nos, r and a, the shares of each set being half and 
half They say that they ara bound to- pay rent at the rate of 
Rs. $a a year for the tenancy so split up. They further pleaded 
that they had paid whole of the rent in respect of their separate 
tenancy. Both the Courts bélow have overruled the defence on 
both the points Now the case before me has been presented 
on the first point in the following manner. Mr. Ghose says that 
as the area in possession of the tenants is only ro4 Bighas, that 
area must be taken to be the area of the tenancy and in accord- 


lance with the provisions of Section 52 of the Bengal Tenancy 


Act, his clients are entitled to a deduction of rent on account of 
the decrease in the area of the tenancy. -He further says that 
in any event, inasmuch as the tenants are in possession of roq 
Bighas only, the landlords can on equitable principles recover 
only at the rate of Rs. 104 per year. In this part of the argument 
the position is assumed for the purpose of argument only that 
there has not been any splitting up of the tenancy into two parts. 
In my judgment this contention cannot be given effect to, Sec 
tion 52 of the Bengal Tenancy Act says that if thera is a decroase 
in the area of a /enancy the tenant would be entitled to-abatement 
of rent, if there is no deorease in the area of the tenancy but the 
tenant is actual in possession of lesser area, the case cannot 
come under Section za of the Act. In this case we have the 
decree of the yeat 1909 which shows that the area of the tenancy 
in rgog was 170 Bighas. Simply because the tenants are in posses 
sion of a lesser area, it cannot be concluded aa a matter of law 
that the area of the tenancy is the same as ths area actually in 
possession of the tenants. The lesser area in their possession may 
be accounted for by their having lost the balance of area by dis 
possession either by the landlord or by a neighbour. In fact in 
the Courts below the defendants Nos, 3 and 4 set up the case 
that they had been dispossessed of the balance of the area by the 
landlords. If they had been able to establish that position, cer 
tainly they would have been entitled to abatement of rent not 
total suspension as the-letting was on the basis of area. But 
the Courts below have arrived at the finding that the tenants have 
failed, the onus being on them to prove dispossemion by the 
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plaintiffs their landlords. In view of this finding that the area of 
the tenancy is not ro4 Bighas but 170 Bighas, the first point must 
be overruled. Mr. Ghose says that the whole village belongs to 
the plaintiffs and their co-sharers and all the neighbouring tenants 
are the tenants of the plaintiffs and their cosharere The balance 
of 56 Bighas must be taken to be in possession of other tenants 
of the plaintiffs and their co-aharers and if that be so, he says that 
on the equitable principles tbe landlords are entitled to claim 
rent on the basis of possession. I cannot see how the principles 
of equity can bs invoked in this case. Thatis a vague expression 
and a very convenient expression used in argument in many cases 
to hide the correct principles of law. I do not understand there- 
fore what is meant by equitable principle so far as the facts of this 
case are concerned. The law is that a landlord or a lessor is 
bound to put his tenant in possession. If he fails to put his tenant 
in possession of the whole of the demised premises he can only 
get rent for so much of the demised premises of which he had 
put his tenant in possession. If he has discharged that duty,— 
and in this case the proceedings of the year 1909 show that the 
tenants were actually in possession of 170 Bighas of land, his duty 
is to maintain the possession of the tenant against all lawful evic- 
tions, the landlord’s duty does not extend to protect the tenant 
from unlawful evictions, that is to say the evictions by persons 
who have not got any title or who have not derived any title 
from the landlord. In this case there is no suggestion tbat the 
landlord had let out any portion of this tenancy to any of bis 
tenants of the said Mouzi, If any of his tenants in such circums- 
tances on their own initiative had dispossessed the defendants of 
any land of their tenancy, it is for the defendants to recover the 
same from their dispossessors If they do not choose to do so 
they cannot on any principle of law whatsoever claim abatement 
of rent, I accordingly hold that the Judgment of the Lower Appel- 
late Court which has decreed the plaintiffs claim at the rate of 
Rs. 170 per year is & correct judgment. 

Regarding the question of splitting up, the position stands in 
this manner. In the settlement record, there is onete nancy recorded 
in the names of the defendants Nos, r to 4 at the rate of Re, 176 
per year. -The presumption, therefore, afforded by the entry in the 
settlement record is against the contention of defendants Nos. 
4 and 4. For the purpose of rebutting the entry in the record-of- 
rights they produced four Dakbilas (Exte. A to A3) granted by the 
Gomastha of the plaintiffs The lower Court has observed that 
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there is no evidence showing that the Gomastha who granted those 
Dakhilas had any authority from the landlords to split up the 
holding. That finding would be quite sufficient to dispose of the 
contention of defendants Nos. 3 and 4 that the tenancy had been 
split up into two, But apart from the said finding I do not see 
how the Dakbilas Exts. A to A3, can support the case of splitting 
up. Inthe Dakhilas the rent of the tenancy is mentioned as 
Rs. 170 and what is more important and is the distinguishing 
feature of this particular case is that the names of the tenants are 
shown to be Ganesh Mandal and Ramdas Mandal, that is to say 
the Dakhilas show that the tenancy belongs jointly to two persons, 
Ramdas and Ganesh and not that there are two tenancies one 


. belonging to Ganesh and the other to Ramdas. This is the 


distinguishing feature in this case, which distinguishes the 
case cited before me, namely, the case of Adinas Chandra 
Chowdhury v. Purnananda Khan (1). I accordingly hold that 
the right construction has been placed by the Court of 
appeal below on the documents, Exts, A to A3 and that even 
if a wrong construction had been placed upon them, that would 
not have raised a question of law. In fact in the Judgment 
delivered by Jenkins C. J. referred to above, he treated the 
construction of a Dakhila which has been put forward in support 
of the case of splitting up as a question of fact. In that case the 
first appellate Court on the construction of the said Dakhila held 
that there was a splitting up. Mr. Justice Chatterjee who tried the 
case singly construed the Dakhila in the same manner as had been 
done by the first appellate Court when the matter came upon 
Letters Patent appeal. Sir Lawrence Jenkins C. J. said that the 
question raised in the appeal was concluded by the findings of the 
fact of the first appellate Court. This case supports the view that 
I have taken that even in a case of splitting up where the case is 
put forward on a Dakbile granted by a landlord, the question of 
construction of the Dakhila would be a question of fact on the 
principle which has been formulated in a series of decisions that 
the misconstruction of a piece of documentary evidence does not 
raise a question of law. For these reasons I dismiss the appeal 
with costs, 
B, C, RC. Appeals dismissed. 


(1) (1913) 18 C, L. J. 174. 


a 


Vor, LXVII.] HIGH COURT. 


CRIMINAL, REVISION. 


Before Mr. Justice Mr. Cunliffe and Mr, Justice A. G. R, 
Henderson. 


PRITHI MISSIR 


p. ^ 
THE JIMPEROR.* 


indian Penal Cede, (XLV of 1860), Seetisn 498—'Detain! meaning and 
implication of the word —Eeidence and finding to convict the accused of the 
offence —High Court, when can examine such evidence. 

The word ‘detain’ in Section 498 of the Indian Penal Code ts of ejusdem 
generis with enticement and concealment. There must be evidenoe to show 
that the accused did something, which had the effect of preventing’ the woman 
from returning to her hushand. 

When the most that could be inferred from evidence is that the accused 
was unwilling to use force to compel tbe woman tÐ return to her husband 


against her will such conduct would not amount to detention within the mean- 
ing of the section. 


When in a caso of an offence punishable under section 498 of thé Indian 
Penal Code, there was no finding whether the petitioner was keeping the oom- 
plainant's wife as his mistress, whether they were living together or whether 
they were having merely casual intercourse, the High Court thought necesmry to 
examine tha evidence in order to see whether the conviction could be supported. 

Application for Revision under section 439 of tke Code of 
Criminal Procedure. 

The accused was convicted and sentenced under section 498, 
Indian Penal Code and sentenced to rigorous imprisonment for 
three months and to pay a fine of Rupees two hundred. 

The material facts will appear from the judgment. 

Mr, Sudhansu Sekhar Mukerjes for the Petitioner. 

Mr. Khundkar for the Crown. 

The judgment of the Court was as follows; 

Henderson, J.:—This is a Rule calling upon the District 
Magistrate of the 24-Perganas to show cause why the conviction df 
the petitioner of an offence punishable under section 498 of the 
Indian Penal Code shonld not be set aside. 

The case made by the complainant was one of enticement. 
But the Magistrate, who tried the case, was not satisfied that this 
had been made out; he, however, found the petitioner guilty of 


* Criminal Revision Case No. 14 of 1935, against the. order of N. N. Sen, 
Esq., Magistrate, Ist class vested with appellate powers dated the goth Novem- 


ber, 1935, affirming that of the Sub Deputy Magistrate, Barrackpore dated the 
gBth October, 1935. 


May, 8. 
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“detaining " the complajnant’s wife, This decision was affirmed 
on appeal by Mr. N. N, Sen, a Magistrate of the first class vested 
with appellate powers under section 407(a) of the Criminal Proce- 
dure Code. - l 

The quastion that has been argued before us is the meaning of 
the word “detain” in section 498 of the Indian Penal Code. 

In support of the Rule Mr. Mukerjea contended that detention 
implies that the woman is being kept against her will and, in 
support of that proposition, relied upon the judgment of Lort- 
Williams, J. in Criminal Revision Case No. 618 of 1935. I cannot 
find that this decision goes to such a length, On the other hand, 
it is clear that some definite meaning must be attached to the word 
and, in my opinion, it is of sjusdew generis with enticement and con- 
cealment, There must be evidence to show that the accused did 
something, which had the effect of preventing the woman from 
returning to. her husband. 

The evidence in the present case is extremely scanty. In deal- 
ing with it, the learned Magistrate in the Court below has not 
come to any definite findings of fact. Had he done so, it would 
have been possible for us to determine whether on those findings 
the conviction is sustainable, There is, however, . no finding 


whether the petitioner was keeping the complainant's wife as his 


mistress, whether they were living together or whether they were 
having merely casual intercourse. 

.In these circumstances, it becomes necessary to examine the 
evidence in order to see whether the conviction can be supported. 

The only evidence bearing on the point relates to the incident 
when the complainant went with his father and some other persons 
to the house of the petitioner’s father, The witnesses are unani- 
mous that the woman ran out of the room, as soon as she saw her 
husband : it is clear that the petitioner was in no way responsible 
for this. The only other fact proved is that the petitioner expressed 
& hope that there would be no disturbance and asked the husband 
to go to Court. The most that could be inferred from this is that 
he was unwilling to ute force to compel the woman to return to her 
husband against her will. In my opinion, such conduct would not 
amount to “ detention” within the meaning of the section, - 

The Rule must, accordingly, be made absolute and the convic- 
tion and sentence are set aside. 

The petitioner i$ discharged ds his bail and the fine, if paid, 
will be refunded. 

ae ia ae | "X s DUX 
P, R, Lr A n lih sal diei 
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APPELLATE CIVIL. 
Before Mr. Justico B. K. Mukherjea. 


THE ALL INDIA TEA TRADING COMPANY 
LIMITED 


v. 
UPENDRA NARAYAN SINHA AND OTHERS, 


Company— Election of directors at a general mesting——Netin conformity with 
articles of asteciatien—Such election and the procesdings adopted, if 
void--lositien af the directers a/ter the dectaration—Temporary injune- 
tien and mandatory injunction, refused— Form of declaration — Declara- 
Hom musi be within the scope of the suit -Court should mot take into 
consideration matters euiride the scope ef the $aimi— Events happened 
after the institution of the suit, should not be looked into. 


In cases where no temporary injunction maintalolng the status gue ante is ox 
oan be granted and the consequential relief in the shape of a mandatory 
Injunctien is denied, the Court should be very careful in framing the declaration 
it makes in favour of the plaintiff. Nothing should be declared which does not 
strictly speaking oome within the scope -of the sult and the effect of which 
might be jo emberass other parties and complicate other transactions which are 
not before the Court. 


In the absenoe of any definite allegation in the plaint, the trial Court should 
not allow such matters not within its scope. 


[tis no use taking into consideration the events that happened aftec the 
suit was instituted when further changes were inevitable in the very nature of 
things, before the litigation reached its final stage. Such considerations are 
not proper in cases where they could not assist the Court elthec in shortening 
litigation or dolng complete justice to the parties. . 

The A. I. T. T. Company Ltd. is a limited company registered unde 
the Indian Companies Act of 1882. It adopted as its articles of association all the 
‘provisions oontained in Table A in the First Schedule of the Companies 
Act of 1882, Under these articles at the genera! meeting of each year. one-third 
of the directors for the time being who had been longest in the office were to 
retire and the. vacancies thus caused were to be filled up at the same general meet- 
Ing. Oa 9th October, 1926, there was an annual general- meeting of tho 
share-holders, The Chairman of the meeting gave his ruling that the three 
oldest directors should be elected by ballots from &moog seven directors. The 
plaintiff objected that the ruling was illegal inasmuch as two directors out of 


*Appeal from Appellate Decree No. 20:8 of 1934 with oross-objection, 
against the decree of S. C. Mukherjes Esq., Additional District Judge, and 
Court of Sylhet, dated the goth Angust, 1934, affirming In Title Appeal No. sor 
of 1931, the decree of Panna Lal Bose, Esq., Additional Subordinate Judge, 4rd 
Cogrt, Sylhet, dated the goth September, 1931. 


a a» Lad 
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the seven were elected only at the annual general meeting of 1925, whereas the 
remaining fiva were in office from a mooh earlier time. After some amendments 
and discussions defendants Nos. a and 3 were re-elected and in place of 
plaintiff No, 4 who voluntarily retired defendant No. 4 came in. There Wire 
some more changes in the personnel] made in the subsequent meetings all of 
which were after the Institution of the suit, 

Feld, that the plaintiffs were entitled to a declaration that the proceedings 
so far as they relate to the election of directors In the general meeting of oth 
October, 1936 are void and that the directors who were in offioo in 1925 are 
de jure directors at the date of the institution of the sult till they are validly 
replaced in aocordanoe with the articles of association of the company. 

Dubitante if tho Court oan at all exercise the functlon of convening 
a meeting and even If it wera competent to do so, it is not proper that such 
powers should be exercised. 

Appeal by the defendants. 


Suit for a declaration that all the proceedings of the annual 
general meeting of the Company held on the gth October, 1926 
from and including thé 7th item which related to the election of 
directors illegal, void and w//ra véres and for various other declara- 
tions which will appear from the judgment. 


The material facta have been sufficiently stated in tlie judgment. 


Dr, Sarat Chandra Basak and Mr, Benoyendra Nath Palit for 
the Appellants. 


Dr. Naresh Chandra Sen Gupta, Messrs, Bhagirath Chandra 
Das and Abani Kanta Roy for the Respondents 


Mr. Upendra Kumar Roy for the Deputy Registrar. 
C.A.Y, 


The judgment of the Court was as follows : 

B, K. Mukherjea, J. :—The material facts giving rise to the 
suit in connection with wbich this appeal has been preferred may be 
shortly stated as follows :—-The All India Tea and Trading Com 
pany Limited, which was one of the defendants in the trial Court 
and is the only appellant before me, isa limited Company regis 
ter«d in rorr under the Indian Companies Act of 1882. It has its 
registered office at Sylhet, and its objects, among others, are to 
promote agriculture, commerce and industries, particularly culti 
vation of tex. It adopted as its articles of association all the provi- 
sions contained in Table (A) im the rst schedule of the Companies 
Act of 1882. Under these articles, at the general meeting, of each 
year, one-third of the directors for the time being, who have been 
longest in the office, are to retire and the vacancies, thus caused 
are to be filled up by the election at the same general meeting, On 


^ 
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gth October, 1936, there was an annual general meeting of the 


- share-holders, The directors who were in office at date were 


plaintiff 2, 3 and 4, defendants x, 2, 3, 6, 7 and & The defendant 
No. r Jogendra Nath Das who was the Chairman at the meeting, 
gave his ruling that the three oldest directors who were to retire by 
rotation, should be selected by ballot from among seven directors 
including Upendra Nath Roy and Dhurmadas mah who are 
plaintifs Nos, 3 and 4 in the suit. 

The plaintiffs allege that the said raling was illegal, inasmuch as 
these two directors were elected only at the annual general meeting 
of 1925 wheregs the remaining five, were in office from a much 
earlier time. After the Chairman (defendant No. r) had given the 
aforesaid ruling, Dburmadas Dutt (plaintiff No. 4) retired volum 
tarily under protest, anda ballot was then taken as a result of 
which Jogendra Nath Das (defendant No. 1) and Shama Kanter Das 
(defendant No. 3) had to retire. The meeting then proceeded to 
fill up these three vacancies. A resolution was moved: proposing 
that Jogendra Choudhury (defendant No, 11), Md. Idris (defendant 
No. 12) and Jogendra Nandy might be appointed in place of the 
three directors that retired. To this resolution, four amendments 
were moved. The fourth amendment waa first put to vote and 
declared lost, The third one which proposed the names of Dhurma- 
das (plaintiff No. 4), Jogendra Choudhury (defendant No. 11) and 
Md, Idris (defendant No, 12) was then taken up for discussion. 

On taking votes by show of hands, it was found that the votes 
jn favour of the amendment were 28, while those against it were 25, 
A demand for Poll was then made, which was accepted by the 
Chairman, and the meeting was adjourned to rath of October next, 
in order that the proxy instruments might be scrutinised and 
counted. The scrutiny was not over on tbe rath, and the meeting 
was again adjourned to 18th October when this amendment was 
declared lost, the minutes recording that there wers 629 votes for 
the amendment anl 5288 against it, After that the and amend- 
ment was put to vote and declared lost. Last of all the rst amend- 
ment which proposed the names of defendants Nos r, 3 and 4 as 
directors was put to vote and declared carried, The net result was 
that defendants Nos. a and 3 were re-elected and in place of plaintiff 
No. 4 who voluntarily retired defendant No, 4 came.in, 

The new board, thus constituted held its first meeting on srst 
October, 1926 and it is functioning since then, subject to the changes 
in the personnel as were made in subsequent general meetings all 
of which were after the institution of the suit, 
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The allegations of the original plaintiffs, which was adopted by 
those who were subsequently added, are, that defendants Nos, 1—3 
who were bound together by certain common interests entered into 
a conspiracy with each other, to remain any how ‘in their office by 
any means fair or foul, and shut out all those who were against 
them, With this object in view, the defendant No. 1 who was the 
Chairman, did not give ont inthe notice of the annual general 
meeting of 1926, as to who were the oldest directors, whose turn it 
was to retire that year. He gavea wrong and illegal decision on 
this point at the meeting and fraudulently included plaintiffs Nos. 3 
and 4 in the list, although they were not the oldest directors The 
defendant No. t who was himself interested in the election, took 
the chair and although the third amendment was carried by show of 
hands, he dishonestly allowed the demand for Poll and at tbe tinie 
of scrutiny illegally rejected a large number of proxy papers which 
were in favour of the amendment. It was also alleged that defen- 
dant No. t had kept certain JafAísls on the premises, when the 
meeting was held, and certain members were actually turned out of 
the meeting. | 

Upon these allegations the plaintiffs came to Court and there was 
a long list of prayers, which may be aet out as follows i— 

A. To declate all the proceedings of the annual generál moet- 
ing of the Company held on 9th October, 1926 from and including 
the 7th item (which related to the election of directors) illegal, void 
and sifra tires. 

B, To declare invalid the ruling of defendant No. : as regards 
the directors who were to retire by rotation. 

C. To declare invalid the demand for Poll made in respect of 
the seventh item. 

D. To declare that the proxy papers filed in support of the 
third amendment were illegally rejected, and those filed against the 
amendment were improperly received. 

E, If(B)isrefused, to declare that the third amendment was 
carried by show of hands, the demand for Poll being illegal. 

F. Ifthe demand for Poll bs held to be valid, to declare the 
third amendment carried by recount and scrutiny of votes by the 
Court. 

G. To direct the Secretary appointed by the general meeting of 
tath July, 1925 to call an ordinary general meeting for dealing with 
all the items of business in the agenda of the meeting of oth 
October, 1926, after the sixth item and in default to give similar 
directions to the managing director. 
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H. To call a meeting of the share-holders on a date to be fixed 
-by the Court and issue notices to share-holders, and to give suitable 
directions that defendant No.1 might not preside at such meeting 
or any meeting called under prayer (G). 

I. To grant temporary injunction restraining the defendant 
‘No, a and defendant No.5 from acting as managing director, and 
Secretary respectively and defendant Nos. r, a, 3, 6, 7, 8 and 9 from 
exercising their functions as directors pending the hearing of the 
suit and pending the formation of a legally constituted board of 
directors. 

J. To give directions that the old board as constituted in the 
goneral meeting of rath July 1925, and the old managing director 
might carry on business till a new board is properly constituted of 
office bearers elected ; or tbat a receiver might be appointed to 
carry on the business of the Company. 


K. To declare invalid and fraudulent, all proceedings in tae 


general meetings convened before the disposal of the suit. 

I. To give such other and further reliefs as, the plaintiffs might 
be held entitled to either in law or in equity. 

‘The defence of the contesting defendants including the Com- 
peny was that there was no irregularity or fraud in the proceedings 
of annual general meeting of oth October 1926, which were correctly 
recorded in the minutes book, and that they were perfectly valid 
and fatra vires of the Company. It wis pleaded further that the 
share-holders at a subsequent general meeting had disapproved of 
the suit, and as the plaintiffs Nos. 3, 3 and 4, had. been validly 
superseded by other directors, they had no cause of action to insti 
tuto the present suit. 

The Subordinate Judge who decided the case discussed all the 
relevant facts and law, in an elaborate judgment with great care and 
lucidity. He found ser alia that the ruling given by the Chairman 
as to directors who were to retire by rotation was wrong, that tho 
demand for Poll was not improper or illegal, and as it was not 
illegal no declaration could be given that the third amendment was 
carriad by show of hands, The proceedings, subsequent to the 
demand for Poll were according to the trial Judge, illegal ‘and 
dishonest and the Chairman acted fraudulently in rejecting a large 
ntimber of proxy papers. which were given in ‘favour of the third 
amend ment. 

The conclusion therefore of the Sub-Judge was that the proceed- 
ings of the general meeting held on gth October, 1996, rath 
October, 1926 and 18th October, 1926,.80 far as they related to 
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election of directors were void and that the old board of. 1925, 
excopt for the vacancy that was caused by the retirement of plaintiff 
No. 4, which was filled up by defendant No. 4 still remained intact, 
The Sub-Judge held further that the resolutions passed on the 
other items of business that followed item No. 7 were quite. valid 
and as the Court itself could not scrutinise the proxy papers or 
convenne a genéral meeting of the share holders, the prayers E,F, 
G and H ofthe plaint were rejected. 

It may be mentioned here, that after the meeting of Octobr, 
1926, there were three other general meetings of the share-holders 
held on 18th December, 1927, 15th July, 1928 and 10th August, 
1930, during the pendency of the suit in the trial Court. Two 
changes in the personnel of the directors, that happened durihg this 
period deserve notice ; one was the appointment of Debendra Dutt 
in place of plaintiff No 3, and the other wasthe appointmsnt of 
Haslat Buksh Mazumdar in place of plaintiff No. 2. It was because 
Of these subsequent meetings that the plaintiffs added a prayer 
which is prayer (K) mentioned above, for a declaration that all the 
proceedings in such subsequent meetings were invalid. 

According to the Sub-Judge, these subsequent meetings- were 
not invalid, even though they were convened by the board of 
directors, which was not lawfully constituted. He held however 
that these meetings could not be said to be ordinary general moet- 
ingsin the proper sense, in which the expression was used in the 
articles of association, the reason being that they were not held at 
the times fixed bythe Company orin the month of February 
each year, as Article (30) contemplated. The directors therefore 
who were legally in office at the time when the general meeting was 
held in October, 1926, must be deemed to continue in their office, 
till their places were filled up at some other ordinary annual general 
meeting. On this view the Subordinate Judge gave the plaintiffs a 
declaration that the plaintiffs Nos, s and 3 were sl in office as 
directors at the date when the decision was pronounced and that 
the appointment of Haslat B. Mazumdar and Debendra Dutt ‘wera 
void. The other prayers of the plaintiffs were rejected. This 
decision was affirmed in its entirety by the lowar appellate Court. 

Dr. Basak who appears for the appellant has raised substan 
tially two points before me in support of his appeal. In the rst 
place he has contended that the plaintiffs who were still on record 
had no cause of action for tho suit. The and argument is that 
the Courts below have given the plaintiffs a relief much wider than 
what was claimed by them, and the declaration that the plaintiffs 
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Nos. 2 and 3 are sfi// the directors must be limited to the date of — 


the institution of the suit, or at any rate to the date of the first 
Court's decision, 


Crvi. 
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Tbe AN Toda 
The first contention has not much substance in it, It is true Td. Con da Toa 
that plaintiffs Not a and 3 were both directors at the date when Upendra "Narayan 


the suit was instituted, and so far as plaintiff No. 4 is concerned, 


pau 


he had voluntarily retired and could -not reasonably complain, Mutherjoo, g. 


if his place was taken up by another párson, But at the same 
time, the plaintiffs Nos, 2 and 3 as existing directors, could certain- 
ly insist on the board of directors being properly constituted in 
accordance with law, and if by dishonest and illegal means certain 
persons were appointed directors, though they had not secured 
a majority of votes it cannot be said that the plaintiffs could not 
institute a suit fora declaration that the new members were not 
validly elected. l 

The and contention of Dr. Basak raises certain important 
questions and deserves careful consideration. The plaint ad- 
mittedly did not contain any specific prayers that the plaintiffs 
Nos 3 and 3 were still the directors of the Board or that Haalat 
Bukth Mazumdar or Debendra Nath Dutt were not validly elected. 
In fact, at the date when the plaint was filed plaintiffs Nos. s and 
3, were still in the board and their pomtion was not in the 
least affected by the election of 1926. In the original plaint there 
was the general prayer for a declaration that the proceedings of 
the annual general meeting of October, r626, from and including 
the 7th it.m in the agenda were void ani illegal. After the three 
subsequent meetings, which were held pending the hearing of the 
suit in the trial Court, the plaintiffa added a prayer, which is 
prayer (k) as.I have set outabove, Itis to be regretted that the 
case was not disposed of with any amount of expedition, that was 
essential in suits of this description, and as no temporary injunc- 
tion was or could properly be granted tying up all further proceed- 
ings, certain changes did take pl&ce even. in the constitution of 
the Board of directors, before the trial Court pronounced its judg- 
ment in the year 193r. 

The Subordinate Judge was of opinion that in view of the 
changes that happened, it would be futile to declare the legal poi- 
tion at the date of the institution of the suit, and he took into 
consideration the subsequent events for the purpose of giving 
the plaintiffs some relief which would be of real assistance to 
them. 


' There is no doubt, in my mind that by declaring “that plaintiffs 
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ES Nos 2 and 3 are sti/] among the directors of the All India Tea 
1938. and Trading Company, the Sub-Judge meant that they were 
The All [dia Te, directors at the date when his judgment was pronounced. The 
Trading Co, Ltd. lower appellate Court also, took the declaration in the same sense 
Upendra Narayan  &5 is apparent for the following observationin its judgment, “T 
Sinha. agree with the learned Subordinate Judge that plaintiffs Upendra 
Mubherjec, y. N. Singha and Upendra N., Roy were at the date of the decision 
exe Of this suit im the trial Court, two of the directors" The District 
Judge had not before him any evidence of. what happensd, during .. 

the pendency of the appeal in his Court, and even if there was 

any such evidence he does not appear to have’ considered the 

same. No evidence has also been adduced before ms, as to the 

state of affairs at the present moment, and I do not know whether 

there has been any ordinary general meeting in the sense that 

the trial Judge uses it after 1931, and as to whether Haslat B, 

Mazumdar and Debendra Dott are still inthe Board. I cannot 

therefore agree with Dr, Sen Gupta, who appears for the respon- 

dents and hold that my affirmance of tbe decision of the Courts 

below would mean a declaration that plaintifs Nos..2 and 3 are 

directors of the Company even at the present day, This’ would 

be uadyly enlarging the scope of the suit without any proper 

materials and there is no warrant for this course either iu law or 

in equity. The question thus narrows down to this, as to whether 

the trial Court was at all justified in giving the plaintiffs Nos. s 

and 3 a declaration that they were directors of the company at 

the date of its decision. The basis of this declaration, as I have 

pointed out, was that the subsequent general meetings which were 

not held in February each year, norat such times as were fixed 

by the Company iteelf could not be regarded as ordinaty general 

meetings and consequently under Article (62) the old directors 

must in the eye of law be deemed to continue in their office. I 

-must say at once that this case was not made by the plaintiffs, 

at any stage of the suit. They added a prayer indeed for & decla- 

ration that the proceedings of these subsequent meetings were 

void, but the ground put forward was that they were convened by 

‘the directors who were not lawfully constituted; Nowhera it 

was suggested withia the four corners of the amended plaint, that 

the subsequent meetings were not ordinary general meetings under 

the articles of association. The general meeting of October 1926, 

which was the subject matter of the suit, was itself described as 

an ordinary annual general meeting in the plaint, and so also, 

eome of the meetings of previous years,.nong of which was held 
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in:Februsry.. The argument of the Sub-Jadge that the changes 
that took: place in these meetings could: be supported om the groand 
thatthe retirements were voluntary ‘and hence could be taken 
ins resignations, does- not appear to be at all tenable. In my 
;Opinion the trial Court should not have allowed thése matters to 
be introduced at all, in-the absence of any definite allegation in 
‘the. plaint; and, as this was not going to be final pronouncement 
on the matter, it. was no use taking into consideration the events 
that happened: after the suit was instituted, when further changes 
were inevitable in the very nature of things, before the litigation 
‘reached its final stage. Such considerations in my opinion, are 
mot proper in- cases of this description, where they could not 
rasist the "Court either in shortening litigation or doing complete 
justice. tothe parties) Moreover .in cases, where rò temporary 
injunction, maintaining the status gwo ante. isor can be granted, 
nd the consequential relief ‘in the shape of a mandatory injunction 
-is denied, the Court should be very careful in framing the decla- 
„Tation it makes in favour of the plaintiff. Nothing. should be 
‘declared. which does not strictly speaking come within the scope of 
the suit, and the effect of which might be to embarass óther parties 
and coniplicate other transactions which are not before.the Court. 
| Inthe present case, I` think that the declaratory decree, that 
has been passed in favour of the plaintiff requires some modifi- 
cation, In lieu of the decree that has been pssesd by.the Courts 
below, the plaintiffs would bave a declaration that the proceedings 
so far as they relate to the election of directora in the general 
meeting of gth October, 1926, are void, and that the directors 
who were in office in the year 19s5 are de jure directors at the 
date of the institution of the suit and would continue to hold their 
office till they are validly replaced in accordance with the articles 
of association of the Company. The appeal is thus allowed in 
part and the decree of the lower Courts modified. It remains 
for me to consider the points that have been raised by Dr. Sen 
Gupta in support of his crose-objection. 

The first ground taken is that not only the election of directors 
but the appointment of the managing director, also which was 
covered by item No, (8) in the agenda of business was invalid, 
there being the same unjust exclusion of proxy papers as was the 
case with regard tothe third amendment in connection with item 
No. (y. No such ground was taken in either of the Courts below, 
and I am not inclined to allow this question to be raised for the first 
time jn Second Appeal, 
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Contract —Mensy due under -Action brought to determine amount due— 
Interest — Whether awardable in respect of period before institution of 
suit — Whether awardable by way of damages for detention of debi—Interest 
Act (XXX ef 1839)—1Indtam Contract Act (IX of 1872), section 73. 


Interest for a period prior to the date of a sult may be awarded If there is an 
agreement for the payment of interest ata fixed rate, or if It ls payable bye 
usage of trade having the force of ew, or under the provision of any substantive 
law entitling the plaintiff to recover interest. The proviso to the Interest Act, 
1839, “ that Interest shall be payable In all cases in which it is now payable by 
law " applies also. io oases in which a Court of Equity exercises jurisdiction to 
allow interest. I 

A contractor entered into a contract with a railway company for the execu 
tion of certain works. The contract provided rates at which the contractor was 
to be paid. Asa result of the ‘conditions uoder whith the work had to be 
carried ont, the cohtractor madè a claim, which the company recognised as 
reasonabls for higher rates of payment. The company agreed to higher rates 
which were unacceptable to the contractor who, however, completed the work 
before agreement as to the rates had been reached. Tho Court having decided 
that the origina! rates were abandoned with the consent of the parties, and baving 
on that basis fixed z fair and reasonable sum as payable to the plaintiff i 


Held, that, as there was in the circumstances, neither usage nor any express 
or implied contract to justify sach an award and asthe case was not one to 
Attract the equitable furisdiction of the Court, the contractor was not edtitled to 
an award of Interest for the period before institution of the salt on the sim found 
dae to him under the contract. 


Maine and New Brunswick Electrical Power Ce. Lid. v+, Hart (1) followed, 

Section 73 of the Indian Contract Act, 1872, gives statutory recognition to the 
general rule that, in the event of a breach of a contract, the party who suffers by 
the breach is entitled to recover from the party breaking the contract compen- 
mation for any loss oc damage thereby caused to him, and the section is merely 
declaratory, of the common law esto damages. Interest cannot at common law 
be awarded by way of damages for wrongful detention of a debt, and accordingly 
it cannot be awarded by virtue gf section 73 of the Act of 1872, 


(1) [1929] A. C, 631 


£54. 
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Londen Chatham 'v Dewer Railway Co. v. Senik Eastern Railway Co, (2) 
followed. 

Privy Councit Appeal No. 65 of 1936 -abd cross-appesl: from a 
judgment dated May 23, 1934, and a decree of that date and of 
July 3, 1934, of the High Court, Fort William, Bengal, (Mitter and 
Patterson, JJ.) varying -a judgment and decree dated March, 14, 
I931, of the First Court of the- Additional Subordinate Judge, 
Alipore, 34-Parganas, = - poc o 

The questions of law in the appeals concerned the amount of 
interest payable,. and the period.for which it was payable, on a sum 
found due to the plaintiffs, contractors, from the defendant railway 
company under a contract for work and labour into which the 
parties had entered in March, 1920. "The. Subordinate . Judge who 
tried the action awarded the plaintiffs Re, 87,839, a sum which the 
High Court, deciding that the original rates agreed on between the 
parties had been abandoned by them, reduced.to Rs, 66,980-10-6 
on the.basis of what was fair and reasonable. remuneration, the 
reduced figure not being challenged by either party on the assump- 
tion (not accepted by the defendant company) that the original 
rates had in fact been abandoned by mutual’ consent The High 
Court awarded the plaintiffs interest on the sum found due, at 
67% from the date of the decree of the Subordinate Judge to the 
date of payment of the decretal amount. They also awarded 
interest at.9% thus varying the Subordinate Judge's award of 12% 
iby way of damages for wrongful detention of debt to be paid, not 
only from the date of the institution of the suit to the date of the 
Subordinate Judge’s decree, but also as from the date ia July, 1945, 
when the railway company became liable to pay the _ plaintiffs 
“whatever was dus ünder the contract, which date was. before that 
on which the suit was instituted. The defendants now appealed 
against the award of interest complaining (a) that the rate of 9% by 


way of damages for detention of the debt was excessive and unjusti- 


fied, and (b).-that interest should not have been granted for a 
period before the date of the suit. The. plaintiffs crossappealed 
mi the High Court's. reduction of the rate of interest from 124 

to 97. Aneatended statement of the facts will be found In the 
judgment of the Boatd, 

C. Bagram and Ln Jopling, for the Appellant (the ‘Railway 
Company) : 

A. M, Dunne, K. C., J. M. Parikh and B. N, Mitra for the 


"Ruspondeuts (the Plaintiffs Contractors}, —— - EE 


: : c A. Y. 
(2) (1899) A. C. 429. TN 
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. Their Lordships, judgment was delivered by 

~ Sir Shadi Lal:—These consolidated appeals arise out of an 
action brought by the plaintiffs to recover, from the Bengal Nagpur 
Railway Company, Limited (hereinafter referred to as “the 
railway") & certain sum of money on account of the price of the 
work done by them for the railway. The circumstances which bave 
led to the litigation may be shortly stated, 


. On the 31st March, 1920, one. Ramji Madhoji (described here. 
inafter a8 the contractor), the predecessor in interest of the plain 
tifs, entered into three contracts with the railway for doing earth 
work, bridge work and miscellaneous work respectively, in the 
construction of a branch railway line known as Amda Jamda 
branch. The terms. of each contract, which were embodied ina 
document variously described as schedule of works or schedule 


of rates, prescribed inter alia, the rates at which payments were . 


to be made to the contractor for various items of work to be dore 
by him. - ; DS 

In May, 19120, the contractor commenced work in the section 
of the line’ allotted to him ; but he soon found that, owing to the 
wild and uninhabited nature of the locality through which the line 
had to pass, and to other local disadvantages, it was difficult to 
induce labourers from distant places to come and work there: 
and he encountered many other difficulties. He did not take 
long to realise that the rates specified in the schedules were wholly 
inadequate and asked for their enhancement, The railway recog- 
nised the reasonableness of the claim and enhanced the rates in 
August, rozo, and framed new schedules of rates, But the con 
tractor refused to sign the revised schedules, as-he considered 
even the new rates to be inadequate. He was, however, asked 
to ‘continue the work and on the sth October, 1920, he 
received from the assistant engineer of the pum a letter in 
these terms : — ; 


,. “As there appears to be a certain amount of discontent with 
regard to the schedules of rates for this Sub-Division and as I have 
recelved several letters containing proposals as to what the rates 
‘should be I wish to bring to your notice the following points which 
have been conveyed to me by the District Engineer as result of 
his last inspection t= 

` ur, [tis not the policy of the Bengal Nagpur Railway to cause 
loss to their conttactors by paying them final rates at which they 
cannot make a profit, — 
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cose "3. Work has scarcely been started at present and it is-far too 

19937. early. to judge whether a further increase in rates is necessary. The 

Bengal. Nagpo Rag. final rates necessary cannot be determined until the work. i$. in 
wi full swing. 

ideis uM “3, Any representations which you máy have to make will bs 

T brum ri sympathetically considered after a good effort has been put forth 

Pa m (say for six months) which m enable an estimate to be made 


of the actual expenses incurred.” : 

This letter was - followed. by another letter in December, 1920, 
which sanctioned a -further increase in certain rates mentioned in 
the schedule -of rates Even this revision of rates was unaccept- 
able to tbe contractor, but tbe railway enteted the revised ratos 
in the printsd schedules without obtaining the consent of the 
contractor. The work, however, continued and was completed 
early in 1925 ; the contractor receiving payments periodically on 
the basis of périodical statements of accounts or bills called “fon 
account bills.” 

It appears that iu the progress of the work and even after 
its completion attempts were made by the parties to settle finally 
the rates at which payment should be; made to the contractor for 
various items of work done by him, but these attempts proved 
abortive. The contractor, in the meanwhile, having died, his repre; 
sentatives brought the present action for the recovery of the 
money due to them; and the main point in dispute, upon which 
the parties have produced voluminous evidence, is whether the 
rates as specified in.the original schedules were abandoned with 
the consent of the parties. - The Trial Judge holds that the oral 

i and documentary evidence adduced by the parties - confirmed, 
as itis, by their conduct, leads to the conclusion that “the original 
scheduled rates were abandoned by the mutual consent of the 
parties" On appeal, the learned Judges of the High Court, upon 
a fresh examination of all the relevant circumstances, have endorsed 
that conclusion in clear and emphatic terms. : 

Now, the -issue determined by the Courts in India is. one of 
fact,and their Lordships do not think that there isany valid 
reason for departing fromthe general rule which- forbidsa fresh 
examination of facts for the purpose. of -disturbing concurrent 
-findings by the lower Courts, It may be that the Courts below, 
in arriving at the same result upon the evidence, have not been 
influenced by precisely the same considerations, but that circums 
tance would not furnish any ground for disregarding the rule which 
has been usually followed by the Boatd. 
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Their Lordships must, therefore, take it asestablished that 
- the original rates were abandoned with the consent of both the 
parties. It is also clear that the railway proposed to substitute 
for those rates certain enhanced rates, but the proposed increase 
was considered inadequate by the contractor and was not accepted 
by him The result was that, while the old .rates had. disappeared, 
there were no new rates totake-their place, The contracts 
employing the contractor to perform certain work for the railway, 
however, remained in operation; and it is obvious that the 
contractor did the work for the railway, and that the latter accepted 
that work. 

The question is how the price of that work should be deter- 
mined. In their Lordships’ opinion, the amount which the cons 
tractor is entitled. to recover from the railway should be deter- 
minel on the basis of fair and reasonable rates, Adopting this 
principle the Trial - Judge assessed the price of the work done by 
the contractor at Re 87,839, but on appeal the High Court have 
reduced it to Rs. 66,980/10/6. This amount has not bsen 
challenged by the learned Counsel in their arguments at the Bar, 
and their Lordships must, therefore, accept the conclusion of the 
High Court that the plaintiffs are entitled to recover from the rail- 
way Rs, 66,980/ 10/6. 
^ The railway was liable to pay this amount to -the plaintiffs on 
the 26th July, 1925, and they claim -interest on the money for the 
period during which it was withheld from them, 

The suit for the recovery of the money due to them was 
commenced .by the plaintiffs on the agth November, 1927, and 
there can be no doubt that the award of. interest from the date of 
the institution of- the suit is governed "by. section 34 of the Civil 
Procedure Code. . By that section it. is provided that .the Court 
may order interest at such rate as- the Court deems reasonable to 
be paid on the principal sum adjudged from the date of the suit 
to-the date of the decree, in addition to any interest adjudged on 
such principal sum for any period prior to the institution of the 
suit, with further-interest at such rate asthe Court deems reaso- 
nable on the aggregate mum so adjudged from the date of the 
decree to the date of payment, or. to such earlier date as the Court 
thinks fit, 

The High Court have allowed interest at 6 per cent, per 
annum from the date of the decree- of the Trial Court to the date 
of payment on the sum found due -to the plaintiffs at the date” of 
the said decree, and this decision cannot be challenged. ' Nor dan 
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-there be any objection to. the order for the payment of interest from 


(the date of the institution of the suit to the date of the decree. Tha 
Tate of interest awarded by the High Court is, however, 9 per cent., 
ind this rate would be excessive, if it dependéd only upon the rule 
contained in the Civil Procedure Code. 

',.The crucial question, however, is whether the Court has 
anthority to allow interest for the period prior to the institution of 
the sujt; and the solution of this question depends, not upon the 


Civil Procedure Code, but upon substantive ‘law. Now, interest 


‘for the period prior to the date of the fuit may be awarded if there 
is an agreement for the payment of interest ata fixed rate, or it 
is payable by the usage of trdde having the force of law, or under 
the provision. of any substantive law entitling the plaintiff to 
.yocover interest as for instance, under section 8o of the Negotiable 
‘Instruments Act, 1881, the Court may award interest at the rate 
of 6 per cent, per annum, when no rate of interest is specified 
in the promissory note or bill of exchange. There is in the 
present case neither usage nor any contract exprees or implied to 
justify ‘the award of interest. Nor is interest payable by virtue 
of-any provision of the law governing the case, Under the Interest 
Act XX XID of 1839, the Court may àllow interest to the plaintiff, 
ifthe amount claimed is a sum certain which is payable at a 
certain time by:virtue of a written instrument. But it is conceded 
that the amonnt claimed in this case was not a tum certain. The 
Interest Act, however, contains a proviso that "interest shall be 
payable in all cases in which it is now payable by law." This 
proviso.gpplies tq cases in which the Court of Equity exercises 
Jurisdiction to. allow interest. As observed by Lord Tomlin in 
Mains and Nem ` Brunswick Electrical Power Company, Limited 
v. Har? (1) “In order to: invoke a rule of equity it is necessary 
in the first instance to establish the existence of a state of circums 
tances which attracts the equitable jurisdiction, as, for example, 
the non performance of a contract of which equity can give specific 
performance.” -The present case, does not, however, attract the 
equitable jurisdiction of the Court and cannot come within the 
purview of the proviso.  . 

. The learned Judges of the "High Court have allo wed iiia 
by way of damages caused to the plaintiffs for the wrongful deten- 
tion of their money by the railway, but the question is whether 
this view can -be sustained. There is a considerable divergence 
of jadicial opinion ip India on the question of whether UE 

. (1) [1929] A. C. 631 (640), 
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can be recovered as damages under section 73 of the Indian 
Contract Act, where it is not. recoverable under the Interest Act. 
Now, section 73 of the Indian Contract Act gives statutory recog- 
nition to the general rule that, in the event of a breach of a 
contract, the party who suffers by such breach is entitled to re- 
cover from the party breaking the contract compensation for any 
loss or damage thereby caused to him. On behalf of the plaintiffs, 
reliance is placed upon illustration (w) to that section. The illus 
tration, however, does not desl- with the right of a creditor to 
recover interest from his debtor on & loan advanced to the latter 
by the former, It only shows that if any person breaks his com- 
tract to pay to another person a sum of money on a specific date, 
and in consequence of that breach the latter is unable to pay his 
debts and is ruined, the former is not liable to make good to the 
latter anything except the principal sum which he promised to pay, 
together with interest up to the date of payment. He is not liable 
to pay damages of a remote character. The illustration does not 
confer upon a creditor a right to recover interest upon a debt 
which is due to him, when he is not entitled to such interest under 
any provision of the law. Nor can an illustration have the effect 
of modifying the language of the section which alone forms the 
enactment, ! . i 

As observed in Jamal Afoolla v. Damood, Sons & Co. (1), 
section 73 is merely declaratory of the common law as to damages, 
and it has been held by the House of Lords in London, Chatham & 
Dover Ruilway Company v. South Eastern Railmay Company (a), 
that interest cannot be allowed at common law. by way .of .damages 
for wrongful detention of debt. The judgment of the Privy Council 
in the case of Maine and New Brunswick Electrical Power Company, 
Limited v. Hart (3) (supra), dealt with & statute of New Bruns- 
wick the relevant section of which was identical in terms with the 
Interest Act of Indis, and it was held in that case that the plaintiff 
was not entitled to interest at law, and, asthe case did not attract 
the equitable jurisdiction of the Court, no rule of equity in regard 
to interest could have any application. 

The law has, however, been amended in England by section 3 of 
the Law Reform (Miscellaneous Provisions) Act, 1934, empowering 
a Court of Record to award interest on the whole or any part of 
any debt or damages, st such rate as it thinks fit, for the whole or 


(1) (1915) L, R. 431, A. 6 , 23 C. L. J. 137. 
(2) [1893] A. C. 429. 
(3) [1929] A. C. 63r. 
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any part of the period between the date when the cause of action 
grises and the date of the judgment. But there has been no such 
amendment of the law in India. 


For the reasons stated above, their Lordships think that the 
plaintiffs have not established their right to recover interest prior 
to the date of the suit, but they must get interest under section $4 
of the Civil Procedure Code at 6 per cent per annum on Ra. 66,980, 
annas ro, and pies 6, the principal sum found to be due to them, - 
from the agth November, 1927, the date of the institution of the 
suit, to the z4th March, 1931, the date of the decree of the trial 
Court, and on the sum so adjudged, further interest at the same rate 
from the rsth March, 1931, until payment, 

The result is that the appeal brought by the defendants is 
allowed only to the extent that the amount of interest awarded by 
the High Court to the plaintiffs is reduced as stated above, but it 
is dismissed on all other grounds. The appeal preferred by the 
plaintiffs also is dismissed. On the question of costs, it is to be 
observed that the defendants, while succeeding on the question of 
interest, have failed on all the main points raised by them. 
Having regard to the amount involved in each appeal and to the 
other circumstances of the case, their Lordships consider that the 
defendants should pay to the plaintiffs one-half of the costs of the 
consolidated appeals, and they will humbly advise His Majesty 


‘accordingly. 


Sanderson, Lee & Co, : Solicitors for the Appellants. 
Stanley Johnson & Allen: Solicitors for the Respondente, 
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Present: Lord Wright, Lord Alness, Lord Romer, 
Sir Shadi Lal and Sir George Rankin, 
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. THE KING-EMPEROR February, 17, 


[Ox APPEAL FROM THE HicH CouxT oF JUDICATURE AT FORT 
WILLIAM IN BENGAL] 


Criminal Procedure —Alleged Misgjoinder of parties and charges—Feinder of 
Charges af conspiracy and theft—Acquittal ef conspiracy-—Conviction of 
thefi— Whether trial in respect of thaft vitiated—Criminal Procedure Code 
(V ef 1898) section. 139 (d). 

By section ad) of the Criminal Procedure Code as amended by Act XVIII 
of 1917 ; persons accused of different offences committed in. the course of the 
same transaction may be charged and tried together. 


The only limitation prescribed by that section is that the offences charged 
shall be “ commit'ed in the course of the same transaction.’’ The point of time 
at which the section requires that condition to be fulfilled is that of the accum- 
tion, and not that of the eventual result. It ty on the basis of what appears on 
the faco of the accumtion that the Court may proceed to charge and try, and it 
is immaterial that, if the opinion of the Magistrate as to the existence of a ame 
transaction proves to be wrong In law, the prosecution will thereby be enabled 
at the trial to join separate offences contrary to the terms of sections 234 and 
335 of the Code. 


An electricity undertaking, being concerned to discover the cause of disore- 
pancy between the units of electrical energy genorated by thelr undertaking and 
those accounted for by sales after taking due account af the normal loss due to 
the regular causes of wastage, such as transmission and conversion losses, 
appointed specia] Inspectors who In dno course obtained evidence of an extensive 
system of thieving. Tho method adopted was to tamper with the meters at the 
consumer's premises in such a way as to conceal the fact of tampering. The 
actual work of tampering was carried out by skilled operatives, but thelr acti- 
vitles were organised by a number of individuals who approached the consumers 
and generally agreed to share with them the amounts saved by the fraudulent 
alteration of the meter readings. They then employed and made terms with the 
actual tamperers. Ons of the organisers was tho second appellant. The thefts 
charged against the first appellant wero at his cinema. On those faots, the first 
appellant was charged jointly with the second appellant and a number of other 
persons with a criminal conspiracy to commit theft of electrical energy, and also 
with theft. He was also charged alone with having committed theft of electrica! 
energy. The second appellant was, in addition to the first charge against him, 
separately charged with having abetted the first appellant in the commission of 
the theft of electrical energy. The appellants were convicted of the charges by 
a Magistrate, On appeal, the High Court set aside in each cate the charge of 
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conspiracy but affirmed the conviction in respect of the theft and abetting of 
the respective appellants. The High Court beld that, on the true construction of 
section 239(d), the trial as a whole was not vitiated by reason of misjoinder of 
persons and charges, that the proceedings involved no breach of the provisions of 
section 239(d), that they were not Illegal or invalid, and that in fact the form of 
the charges had not prejudiced the accused : 


Held, that, on the true construction of section 239(d), the trial as a whole was 
not vitiated by reason only of the failure of the prosecution to prove the charges 
of conspiracy, and that the High Court were entitled to uphold the convictions 
of the appellants on the spenific charges mado agalnst them respectively. 

King-Emperor v. Datto (1) and Gopal Raghemoth v. King-Hmperor (2) 
approved. 

Consolidated Privy Council Appeal No. 65 of 1937 from a deci 
sion of the High Court, Calcutta, ( Derbyshire, C. J., and Costello, J.) 
in part affirming convictions by the Chief Presidency Magistrate, 
Calcutta, passed on June 6, 1935. 

The appsilants were two of a number of accused persons 
charged with participation in a criminal conspiracy to commit theft 
of electrical energy, the property of the Calcutta Electric Supply 
Corporation, by a system of tampering with the corporation’s electri- 
city meters. The Corporation carried on their undertaking In 
Calcutta, Howrah, and the surrounding districts. In or about the 
year 1926, the Corporation became aware of failure to realise the 
proceeds on electrical energy which they expected, Evidence was 
given that the Corporation might expect to realise in proceeds the 
equivalent of some 83 per cent of the electricity actually generated 
and transmitted through their wires The difference of 17 per cent 
was to be accounted for by loss in transmissions and in transforma- 
tion from higher to low tension. The loss having, by 1933, bzoome 
in the Corporation's opinion excessive, three special meter readers 
were in July, 1934, trained and sent out by the Corporation with a 
view to discovering the case of the losses. 

The Corporation’s practice with regard to ite meters was as 
follows ~The meters were sent out after being tested, a wire being 
fixed round the face of the meter so that it could not be opened, 
and that wire being sealed with a leaden seal which bore the letters 
"C, E, S C." on ons side and the word “ tested’? onthe other. 
The maters were fixed in glass cases which were also sealed. The 
meters as sealed were inspected by the Corporation's regular meter 
readers at frequent intervals, usualy on Monday mornings, 


| (1) (1905) I. L. R. 30 Bom. 49. f 
(2) (1928) 1. L. Rs 53 Bom. 344. | 
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The three specially trained meter readers were given a list of 
400 inspected places in Calcutta and Howrah. None of thcsa 
premises belonged to the first appellant. The special meter readers 
had instructions to read the meters several times per week. The 
suspected places were chiefly factories, offices, and other places 
Shewing a considerable consumption of electricity. In due course, 


the meter readers discovered what were referred to as " reverse " or ` 


“minus” readings: L e ameter which registered, for example, 
10,000 units on a Friday would be found to register only 9,500 units 
on the following Monday. On that evidence the Corporation 
formed the view that the meters were being tampered with. 


. In September, 1934, the Corporation received a communication 
from a man who stated that he knew all about the tampering with 
their meters, and that he was in contact with a number of persons 
concerned in the practice. That informer also gave names and the 
addresses of premises in which he alleged that tampering was being 
carried out, One of the premises mentioned was a cinema, called 
the Bharat Lakhsmi Cinema, which belonged to the appellant, 
Choukani, As a result of that communication, the Corporation 
caused an investigation to be made at that Cinema and at another 
called the Jupiter Cinema, The officials who made the investiga- 
tions said that they discovered minus readings at both Cinemas, 
the readings on a Monday being less than they had been on the 
previous Saturday. 


On those facts, the Corporation presented a petition of com 
plaint before the Chief Presidency Magistrate on November 17, 
1934, alleging that widespread tampering with moters was taking 
place. The petition prayed for an investigation by the police, 
which, in due course, was carried out. As a result of that investi- 
gation by the police, one, Shome, was arrested at the Jupiter 
Cinema, other persons being arrested subsequently, Shome even 
tually made a confession which was used in evidence by the prose. 
cution at the trial. 


The case made by the police as a result of investigations and 
the confession ,was as follows :—4A. large number of mechanica— 
persons with electrical and mechanical knowledge—some of whom 
had been in the employment of the Corporation in various cap» 
Cities, had for a considerable time been practising a definite techni- 
que of tampering’ with the meters, An individual would discover 
that a particular business was consuming electricity on a large scale. 
He would then communicate with the proprietor or manager of 
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that business and propose to effect, for a consideration, a reduction 
in his electricity bill The arrangement made with the business 
proprietor was sometimes to divide with him the saving effected, 
and sometimes that he should make & weekly payment to the 
tamperer. The way of tampering as discovered was the same in all 
cases: The tamperer, having discovered when the meter reader was 
due to take a reading would arrange to visit the meter himself the 
night before. The tamperer would have the Corporation’s bill for 
the previous week in order that he might know what the meter had 


‘read, The tamperer would cut the wires with the seals on them 


which sealed the glass case containing the meter. He would then 
deal similarly with the wire and seals closing the meter itself He 
would then contrive to move backwards with an instrumsnt the 
small wheel in the meter, consequently reducing the reading of 
units. Having replaced the glass face of the meter, and sealed it 
up again with a new wire and a seal bearing the correct marks, he 
would also replace the glass case in the same way. 

On those facts, the first appellant was charged jointly with the 
second appellant and several other persons with having between 
January, 1934, and January, 20, 1935, at the Bharat Lakshmi 
Picture House, at the Jupiter Cinema, and various other addresses, 
with Shome and others, been parties to a criminal conspiracy to 
commit theft (dishonest consumption or user) of electrical energy 
belonging to the Calcutta Electric Supply Corporation Ltd. by 
tampering with meters at the premises of consumers, and with 
having in pursuance of the conspiracy in fact commited theft of 
electrical energy at the Bharat Lakhsmi Cinema and elsewhere, 
thereby committing an offence punishable under section 120B of 
the Indian Penal Code with section 39 of the Indian Electricity Act 
and section 379 of the Indian Penal Code, The first appellant was 
charged alone with the theft also. The second charge against the 
second appellant was' preferred against him for aiding and abetting 
he first appellant in the theft which was committed, thereby com- 
mitting an offence punishable under section 39 of the Indian 
Electricity Act, 1910, with section 379 of the Indian Penal Code. 
Tho Magistrate convicted the first appellant of conspiracy and theft, 
sentencing him to one year's rigorous imprisonment anda fine of 
Ra, r,ooo, but passing no separate sentence in respect of the com 
spiracy. The High Court set aside the oonviction of conspiracy 
but affirmed that of theft. The Magistrate convicted the second 
appellant of conspiracy and abetment of theft, sentencing him to 
two years rigorous imprisonment without a separate sentence in 


Vat. LXVII] PRIYY COUMCIL. 


respect of the conspiracy. The High Court set aside the conviction 
of conspiracy and affirmed that of abetment. 


, C. H. Carden Noad and J. M. Pringle for the Appellant, 
Choukani and 7. M. Pringle for the Appellant, Mukherjee: The 
question whether this trial was void for misjoinder of parties is one 
of great public importance, The facts revealed to the police by their 
enquiries were that the tampering was effected by a large number 
of persons who worked for their own benefit; that there was no 
agreement between them, and there was no central organisation. 


The only connection sought to be established between the 
various parties was a vague association between some of them and 
not between them all, and that they had a certain amount of general 
knowledge as to the activities of other tamperers. On those facts, 
each charge of tampering should, it is submitted, have been char- 
god and tried separately. While it might be contended that 
several offences of tampering on the same premises by the same 
persons would be a series of acts which could be brought together 
in a single trial, what has been done here is to try all the tamperers 
for all the tampering discoverable in Calcutta and the district, 
and to try all the individual consumers who knew nothing of the 
other consumers or tamperers. It is submitted that the result is 
that there has been a misjoinder of charges and persons, and that 
the whole trial was consequently a nullity. 


G. D. Roberts, K. C. , and W. Wallack for the Crown, in both 
appeals: The charges were legal and correctly drawn. On the 
face of them they established an allegation, that everything which 
was char;ed was done in the course of the same fransection. 
In so far as they established that rima face, they were good. The 
joinder of charges has caused no failure of justice, nor have the 
appellants been in any way prejudiced by it. They were convicted 
not only on the evidence of accomplices, but also on that of other 
Witnesses, There can be no question in this case of anything so 
contrary to the principles of justice as to justify any interference 
by the Board. 

. C. A Y. 

Their Lordshipe’ judgment was delivered by 


Lord Wright: —These two consolidated appeals depend 
substantially on the same issues of fact and involve ths same 
questions of law. They were brought by special leave of His 
Majesty in Council in order to obtain‘a decision on the true effect 
of section #39 (4) of the Criminal Procedure Code, 1898, . which 
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provides that persons who are accused of different offences com- 
_ mitted in the course of the same transaction may be charged and 
 trled together. The question: has been whether the correctness 
oí the.joinder which depends on the sameness: of the transaction 


` is fo be determined by looking at the accusation or by looking at 


the result of the trial, Certain subsidiary questions have also 
been raised as affecting the validity of the,trial and conviction, 
These are not matters which would.justify special.leave to appeal 
being granted upon the principles which this Board have adopted 
in guiding this discretion in criminal matters, and should not have 
been brought before this Board, but, as the questions have 
been raised, their Lordships will in due courte. shortly deal with 
them. 

The first appellant. Babulal Choukbani, has extensive business 
interests, including the ownership and .operation under managers 
of the Bharat Lakshmi Cinema at Calcutta, He was convicted of 
theft of electricity under section 39 of the Indian’ Electricity Act, 
1910, and sentenced to fine and imprisonment. His conviction 
by the Magistrate for conspiracy was quashed on appeal by the 
High Court. The second appellant was convicted of aiding and 
abetting the first appellant, the conviction given against him for 
conspiracy being likewise quakhed. The separate thefts could 
only be treated in a case like this as forming part of the same 
transaction if they were unifiod as i oven acts done in pur- 
suance of a conspiracy. 

The facts can be very jorii: ER The Calcutta . Electric 
Supply, Corporation were in the yéar 1934 concerned to find a 
discrepency between units of energy generated and those account. 
ed, for by mles in excess what would normally be.experienced by 
the regular causes of wastage, mch as transmission or conversion 
losses. Special inspectors of meters were appointed, and in due 
‘course evidence of an extensive system of’ thieving was obtained; 
‘The method adopted was to tamper with the meters at consumers’ 
‘premises in such a way as to conceal the fect of tampering. The 
actual work was done by skilled operatives, but their dctivities were 
organised by a number of individuals who approached the consu- 
mers and generally ‘agreed to share with the consumers the amount 
saved by the fraudulent alteration of the meter readings.. ^ They 
then employed and made terms with. the actual tamperer& The 


. second appellaht was one of the organisers, The.théfts which were 


chàrged. against the first appellant ware at his cinema. The facts 


as to the actual théft were held to'be proved both by the: Magistrate, 
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and by the High Court. It ‘is not now suggested there was no , PAL, 
evidence to justify the findings on these matters. 1938, 
In order to examine the main question of law which was raised, sae m 


: A : CE Chockhani 
ms, the construction of section 239 (4) of the Code of Civil Proce- 


dure, it is necessary to trace in the briefest manner possible the '™ Klag-Eaperat 
course of the proceedings. On the 17th November, 1934, the Lend | Hirkehl. 
Electricity Corporation, having obtained sufficient prima facie 
materials to justify that course, lodged a complaint before the 
Chief Presidency Magistrate at Calcutta that their electricity was 
being stolen, with particular reference to the first appellant’s cinema 
and also to another cineme with which he was not connected. The 
police investigated the matter; and on the 29th January, 1935, 
made.a report to the-Chief Presidency Magistrate naming 23 
persons, including the two appellants, and accusing them of being 
parties to-a criminal conspiracy at Calcutta, Howrah and other 
places in British India to commit theft of the Corporation's electric 
energy and of dishonestly abstracting and using electricity in pur- 
suance of that conspiracy at the two cinemas and other places in 
British India. Mr. Sinha, the Chief Presidency Magistrate, who 
commenced the hearing on the 29th January, 1935, framed charges 
against 12 persons, of the 23 persons accused, after hearing ervi- 
dence in chief from 36 persons, the most important witnesses being 
three approvers. The charges framed against the first appellant 
were aa follows :—(1) jointly with the other accused, including 
the second appellant :— 
“That you between January, 1934, and saoth January, 1935, at 
2 and 2/r Chittaranjan Avenue (Bharat Laksmi Picture House), 
Jupiter Cinema, 66/a Beadon Street, Sealdah Hotel, 225 Harrison 
Road and other places in Calcutta, Howrah and s4 Perganas, along 
with Krishna Chandra Shome, Bholanath Chatterjee, Hardwar 
Singh; Aswini Kumar Panja, Nanilal Ghosh alias Noni Mistri, 
Putu, Md. Abdul Azim and Bhudeb Chandra Seth and others were 
parties to a criminal conspiracy to commit theft (dishonest con- 
sumption or user) of electric energy belonging to the Calcutta A 
Electric Supply Corporation Limited by tampering with meters at wie. 
the premises of the consumers and that in pursuance of the said 
conspiracy, theft of electric energy was in fact committed at BHarat 
Laksmi Picture House, Jupiter Cinema and other places and there- 
by committed an offence punishable under Section 1#0B .of -the 
Indian Penal Code read with Section 39° of the Indian Electricity 
Act'and section 379 of the Indian Penal Code and within ai 
cogni ınce of this Court,” - Ph Eg : - 


The King-E mperor 
a <p 
Lord Wright, 
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(2) against tbe first appellant alone :— 

"That you between April, 1934, and 16th January, 1935, af 
Bharat Laksmi Picture House situate at s and 2/1 Chitteranjan 
Avenue, Police Station Jorashanko Calcutta, committed theft (by 
dishonest consumption or user) of electric energy belonging to the 
Calcutta Electric Supply Corporation Limited and thereby com- 
mitted an offence punishable under Section 39 of the Indian Elec- 
tricity Act (IX of r9 10) read with Section 379 of the Indian Penal 
Code and within the cognizance of this Court.” 

Against the second appellant there wasin addition to the joint 
charge against all the accused, two other charges of which one is 
here material. This was as follows :— 

"That you between April, 1934 and r6th January, 1935, at 
Bharat Laxmi Picture House abetted Babulal Choukhani in the 
commission of the offence of theft (by dishonest consumption or 
user) of electric energy belonging to the Calcutta Electric Supply 
Corporation Limited which offence was committed in consequence 
of your &betment and you have thereby committed an offence 
punishable under Section rog of the Indian Penal Code read with 
Section 39 of the Indian Electricity Act (IX of rgro) and Section 
379 of the Indian Penal Code and within the cognizance of this 
Court.” 

. These charges having been framed in accordance with section 
354 of the Code of Criminal Procedure, the trial proceeded be 
fore the Chief Presidency Magistrate, who heird a great mass of 
evidence both for the prosecution and the defence. On the 
Gth June, 1935, he delivered judgment, finding that the charge 
of conspiracy was proved against seven of the accused, including 
the two appellants, and acquitted the others. He found the charge 
of theft proved against the first appellant ani sentenced him to 
one year’s rigorous imprisonment and a fine of Rs. 1,000 on that 
charge. He passed no separate sentence on the charge of cons. 
piracy. The Chief Presidency Magistrate found the second 
appellant guilty of conspiracy and of abetment of theft, and 
sentenced him to two years’ rigorous imprisonment on the latter 
charge. He passed no separate sentence on the charge of 
conspiracy. On a further charge in respect of a cinema other than 
that of the first appellant, the Jupiter Cinema, the second appellant 
was acquitted. It is not relevant to discuss what was the result in 
respect of the other persons who were convict ed. 

. Both appellants appealed to the High Court, On the roth July 
1936, the Judgment of the Court was delivered by Derbyshire C. J, 
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and Costello J. So far as concerned the charge of con- 
spiracy, the High Court held thet the conspiracy charge was not 
proved and in that respect reversed the decision of the Magistrate 
and set aside the convictions on that count, The only conspiracy 
charged was one single conspiracy between all the accused, con 
sumera, organisers and tamperers, The Court held that it might 
well be that all the organisers and tamperers were acting in com 
cert in such a manner as to constitute a criminal conspiracy within 
, the meaning of section 120B of the Indian Penal Code, but that 
there was no evidence to justify the finding that all the consumers 
were acting in concert with all the organisers and tamperers so as 
to constitute the single embracing conspiracy which was charged. 
The charge could not be established merely because of an agrec- 
ment between each consumer and the particular persons who 
carried out the tampering operations in concert with him and for 
his individual benefit. But the Court held on the construction they 
adopted of section 239 (4) of the Code of Criminal Procedure 
that the trial asa whole was not vitiated by reason of misjoinder 
of persons and charges. They held that there was no reason to 
hold that -the Magistrate in framing the charges was acting with 
any evil motive but found that he was Jona fde of opinion that 
the evidence given in chief by the prosecution before bim at the 
stage of the case when he was framing the charges prima fade 
warranted bim in charging the conspiracy as he did. However 
mistaken his view might turn out to have been, he was judicially 
exercising the discretion given him by section 239 (4) in framing 
the charges as directed by section 254. They accordingly decided 
that the proceedings involved no breach of the provisions of sec- 
tion 239 (4) and that they were rot illegal or invalid. The Court 
further held that the form of the charges had caused no prejudice 
to the accused but thatthe “Chief Presidency. Magistrate had 
dealt with the evidence against each individual accused carefully 
and conscientiously.” This conclusion of the Court had reference 
to the specific charges of overt acts of theft or abetting. The Court 
finally said :— : 

“If we had the slightest reason to suppose that any of the 
convicted persons had been unfairly dealt with by reason of the 
whole body of them having been charged with conspiracy we should 
have felt it our duty to quash the proceedings. It is fortunate for 
the prosecution that although we have given the closest attention 
and consideration to the points urged by the learned Advocates 
appearing for the Appellants, we have notcome to any such com 
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clusion. The pieces of evidence which Mr. Carden Noad said 
would not have been admissible but for the existence of the charge 
of conspiracy, and also those pieces of evidence which Mr. Carden 
Noad declared would not be admitted in any event, none of these 


" things have, in our opinion, had any influence adverse to the ir 


teresta of the convicted persons or any of them.” 
This conclusion is one which their Lordships after a careful 
consideration of the evidence find no reason to dissent from. They 


~ also agree with the views of the High Court on the construction 


and effect of section 339 (d) and on its application in the present 
case. Before explaining in detail their reasons -for so agreeing, 
their Lordships observe that they will reserve for later discuseion 
certain minor objections urged on behalf of the appellantg, which 
have been likewise rejected by the High Court, rightly as their 
Lordships think. 

It has been taken as settled law on all sides throughout these 
proceedings that the infringement of section 239 (d) would, if made 
out, constitute an illegality, as distinguished from an irregularity, 
so that the conviction would require to be quashed under the rule 
stated in Sudramanta’s cate (1) a8 contrasted with the result of an 
irregularity, as to which Aéddul Rakman’s case (2) is an authority. 
Their Lordships will assume that this is so, without thinking it here 
necessary to discuss the precise scope of what was decided in 
Subramania's case (r), because in their understanding of section 
239 (4) that question does not arise, 

The Code of Criminal Procedure contains a collection of ~ 
statutory rules, Section 5 (1) provides that all offences under the: 
Indian Penal Code shall be investigated, inquired into, tried, and 
otherwise dealt with according to its provisions. The language of: 
the Code is therefore conclusive and must be construed according 
to ordinary principles, so as to give effect to the plain meaning of 
the language used. No doubt, in the case of an ambiguity, that 


meaning must be preferred which is tore in accord with justice 


and convenience, but in general the words used, read in their 
context, must prevail, 

Section 339 falls within Chapter XIX, which deals with the 
form of charges and: the joinder of the charges, Under the latter. 
division fall sections 333 to 240 inclusive. Section s33 states ‘the- 
general rule that for every distinct offence of which any person is 
accused there shall be a separate charge and each charge shall be 

(1). (1601) L. R. 2: l. A. a57. G 

(8) (1926) L. Ri 341, Ar 96445 C. L. J. 441. > 
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tried separately, except in the cases mentioned in sections 234, 
235, 336 and 239. Sections 234, 235 and 236 deal with the joinder 
and trial of different offences against the same accused. Section 
339 deals with the joinder in one charge and trial of several 
persons. Section 339 (4) if written out in full would read 
thus ;:— 

“ The persons accused of different offences E in the 
course of the same transaction may be charged and tried together, 
and the provisions contained in the former part of this Chapter 
(that isin regard to the form and joinder of charges) shall so far as 
may be apply to all such charges.” 

The clause is expressly an exception from section 233 and 
enables a plurality of offences to be dealt with in the same trial, 
But it does not import elther expressly or by implication the limi 
tation set out in section 334, according to which not more than 
three offences of the same kind committed within the space of 12 
months can be tried together, or the limitation contained in section 
235 (1); under which more offences than one committed by the 
game person can only be tried together if they are in one series of 
acts so connected together as to form the same transaction, in 
which case there is no specific limit of number. Nor is there any 
limit of number of offences specified in section 239 (d) The one 
and only limitation there is that the accusation should bs of 
offences “committed in the courae of the same transaction." What- 
ever scope of connotation may be included in the words “the same 
transaction," it is enough for the present case to say that, if several 
persons conspire to commit offences, and commit overt acts in 
pursuance of the conspiracy (a circumstance which makes the act 
of one the act of each and all the conspirators) these acts are 


committed in the course of the same transaction. which embraces © 


the conspiracy and the acts done under it, The common concert and 
agreement which constitute the conspiracy, serve to unify the acts 
done in pursuance of it. So far seems clear; but the point of 
difficulty which has been strenuously argued in this appeal relates 
to the point of time in the proceedings at which the condition 
prescribed by the clause must be fulfilled. To put it more exactly, 
it is enough if the conspiracy is to be found in the accusation or 


must it be found in the eventual result of tho trial? Is the: 


relevant point of time that of the accusation, or that of the eventual 
result ? For the former view there is an unbroken series of 
authorities in the Indian Courts, but the matter has not until now 
come before the Judicial Committee, and must now be decided by 


an 
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them. Itisa question of principle, or, perhaps more correctly, 
construction. a » 

Tbeir Lordships are of opinion that the view adopted in India 
is correct, as the High Court have held in the present case. The 
clause deals with three matters, accusation, charge, trial, It says 
nothing about verdict, The condition is expressed in the words 
M persons accused of-different offences, &c." It does not say 
“ rightly accused ” or “ accused and convicted." Itis on the basis 
of what appears on the face of the accusation that the Court may 
proceed to charge and try. The accusation is necessarily anterior 
to the exercise of the discretion to charge and try, Those are 
stages subsequent to the accusation. "This view is strengthened by 
reference to section 354 which states the duty of the Magistrate in 
warrant cases, such asthe cases in question here. The duty so 
stated is that the Magistrate, when evidence has been taken, or at 
any previous stage of the case, if of opinion that there is ground 
for presuming that the accused has committed an offence triable 
under Chapter XXI, which he is competent to try and which in 
his opinion could be adequately punished by him, should frame in 
writing a cbarge against the accused. Similarly, in the case of 
trials in the High Court or Courts of Session, charges will be. 
framed on the accusation, It is true that the opinion of the 
Magistrate may be wrong in law as to there being a same transac- 
tion, or the evidence which led him to think feima facie that this con 
dition existed may be insufficient or may eventually be falsified. It 
would result in any such events that the prosecution is enabled atthe 
trial to join separate offences contrary ‘to the terms of: 
sections 234 and 235. And it has been affirmed that improper 
advantage is taken of section #3) (4) so as to bring into 
one proceeding a great number of accussd and a great: 
multiplicity of offences, with serious hardship and injustice 
to the accused. Ifthat were indeed the result of the section, as 
the High Court seem to be apprehensive it might be, it would be 
much to be regretted and might well bs a ground for an amendment : 
of the section by the Legislature if such practics prevailed notwith- | 
standing the warning of the High Court and their determination to” 
seo that accused are not being unfairly dealt with and to prevent 
any procedure by which cases which should be comparatively short 
and simple become unwieldily complicated and lengthy. But even 
so that can be no ground why the Court should misconstrua the- 
section, Indeed it is difficult to think that such apprebensions are 
justided.^ It must be hoped, and indeed &ssumed, that Magistrates 
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wil exercise their discretion fairly and honestly, Such is the 
implied condition of the exercise of every discretionary power. If 
they do not, or if they go wrong in fact or in law, then the accused 
has prima facie a right of recourse to the Superior Courts by way of 
appeal or revision, The passage already quoted from the judgment 
of the High Court shows how vigilant and resolute that Court 
would be to see thatthe accased were not prejudiced or embarrassad 
by an improper Joinder of charges or of persons accused. These 
sifeguards may well have appeared to the Legislature to be sufficient. 
It may seem paradoxical that the prosecution should “have the 
advantage of joining diffarant offences and diffsrent accused simply 
because the allegation of a conspiracy seemed to the Magistrate to 
be prima facie justified, whereas at the trial the allegation breaks 
down. But the charges have to be framed, for better or worse, at 
an early stage of the proceedings. It would be paradoxical if no 
one could tell till the end of the trial whether the trial was legal or 
illegal. 

Their Lordships decide the question on what they regard as the 
plain meaning of the language used. In doing.so they are in agree- 
ment not merely with the careful judgment of the High Court in 
the present casss, but with the various authorities which are so fully 
quoted in that judgment that it is not necessary here to quote them 
agiin. Mr. Carden Noad has however contended that at least in 
the majority of the cass cited the conspiracy was established in the 
result of the trial so that the charge was justified by the eventual 
verdict and it was immaterial whether accusatlon or verdict were 
taken as the crucial stage, That is true in some of the cases, but 
‘does not aftect the construction of the section, which in one of the 
earliest, King- Amperios v. Datto (1), was clearly and correctly 
explained in the following words of Batty J. at p. 54:— 

4 Section 339 admits of the joint trial when more persons than 
one are accused of different offences committed in the same trans 
action, It suffices for the purpose of justifying a joint trial that 
the accusation alleges the offences committed by each accused to 
have been committed in the same transaction.” 

To refer to only one later case, Gopal Raghunath v. King Emperor 
(2), the charge of conspiracy failed, but the convictions for — 
acts were uphell, Baker J. at p. 351 said :— 

4 So long as the accusation against all the accused persons in 
that they carried out a single scheme by succewive acts the neces 

(1) (1903) L L. R, 30 Bom. 49. 
(a) (1928) I, L. R, $3 Bom. 344. 
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nae sary ingredients of a charge regarding the ons transaction wotld be. 
1938: fulfilled, and the fact that the conspiracy was not established, 


Haba? Chaúkbeni , would not vitiàte the trial as regards those acts for which ine 


NEN a sad was sufficient for proof. " 
Türen n * Mr. Carden :Noad further cited certain cases which he said 
Lord Wright. 


supported his construction of section $39(4) because in these cases 
convictions were set aside as not satisfying the requirements of the 
Code ‘as to foinder of persons and offences, though, as he contends, 
the Courts might have acted upon section 239(¢). It is not neces. 
sary to refer to thase cases in detail, because they seem to be essen- 
tally distinguishable in that no conspiracy or joint transaction was 
charged: To take one instance, in Gobind Koeri v. King-Amperor 
(£) a boy was charged and convicted of placing clods on & railway 
line and two other boys at the same trial were charged and con- 
victed of rescuing him from lezal custody. The convictions were 
quashed because the three offencas were not charged as committed 
in the same transaction and the placing of the ‘clods and the rescue 
wore'on their face separate offences. 

In their Lordships’ juigment.the appeals fail in so far as they 
are based upon section s30(4). This is the ground on which it 
soems that special leave to appeal was granted. Butin any case 
the further grounds argued on behalf of the appellants ara not such 
as in their Lordship? opinion justify ia a crimlaal matter recours» 
to the jurisdiction of the Judicial Committee. The nature of such 
grounds have often been stated, In Abdul Rahman v. King- 
Emperor (2) (sugra) it was contended that inssmuch as spsciil 
leave to appeal had been granted the ordiuiry raulas limiting the. 
exercise of this jurisdiction ceased .to apply, The Judicial Com-. 
mittee réjected that contention, following. Arnold v. King-Xmperor 
(s) where the language of Diliefs case (4) was adopted and 
repeated. - ^ 
:: “ The rule has bean repeatedly laid down and has been invari- 
ably followed that Her Majesty will not review or interfere with the 
course of criminal proceedings unless it is shown by & disregard of 
the forms of legal process or by soma violation of the principles of 
natural:justice or otherwise, dumm and grave injustice has been 
done P: 

In other words the Judicial Committee -is not: k Court- of Criminal 


-— 


nd 


(1) (1902) I. L. R. a9 Calc. 385. 

. (a) (1926) L. R. s4 I. A. 95. ` 
(3) (1914) L. R. 41 I. A. 149 (172) ; 20 C, L, I. 161, l 
(4) (1887) 12 App. Cas. 459 (467). n Sees 
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Appeal Butasthe further objections raised by the appellants 

have been argued, their Lordships will shortly deal with them. 

l It was argued thatthe spscific offence was wrongly charged 
under section 39 of the Electricity Act, and could only legally be 
charged under section 44f¢) of the Act, which makes it an offence 
(inter aña) wilfully or fraudulently to alter the index of a meter or 
prevent a meter from duly registering. No doubt a charge could 
have been preferred under thatsection, if the condition of the 
jurisdiction of the Magistrate that an order should be made by the 
Local Government consenting to the initiation of the proceedings 
(section 196A, Code of Criminal Procedure), had been satisfied, as 
in fact it was not, But the existence of section 44 (¢) does not 
prevent the charge which was made under section 39 from being 
properly made. Section 39 is in fact the major offence. That 
offence was clearly established, because the user of electric current 
without the intention of paying is beyond question a dishonest 
user. Thatis all that is required under section 39 which creates 
a statutory theft sufficiently established against whoever dishonestly 
abstracts, consumes or uses the energy, The technical rules appli- 
cable to proving the theft of a chattel do not apply to proof of this 
special offence. uu 

Then it was contended that-the charge of theft was.not properly 
framed because it alleged a multiplicity of offences between April, 
1934, and the 16th January, 1935,. whereas the offences did not 
constitute a single continuing offence; they were separate offences 
committed on particular dates and should have been separately 
charged. Their Lordships feel that the form of the charge was 
most irregular and regrettable and one which should be avoided, 
But they cannot regard this objection as one which in the circums- 
tances of this case should receive effect, especially because they 
agree with the High Court that no injustice was inflicted on the 
appellants. The specific offences of which they were accused were 
satisfactorily proved by competent evidence, corroborated in all 
necessary respects, There wae no miscarriage of justice, In 
addition the irregularity was such ascould be, and was, cured 
under sections 225 and 537 by the finding thet the -accused had 
not been prejudiced, A minor point that the charge of theft was 
bad as not alleging that the thefts were ‘committed in pursuance 
of the conspiracy and therefore not alleging a same ‘transaction, it 

“without substance. The specific charge was "— to be read with 

the.conspiracy charge, , 

{n the result their Lordships are of „opinion that. ihe ‘points 
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taken on the appeals on behalf of the appellants fail, an that the 
judgment of the High Court was right and should be affirme 1. Both 
appeal should be dismissed. ——— 

They will humbly so advise His Majesty. 

A. J. Hunter & Co, Hy S. L, Polak & Co: Solicitors for 
the Appellants. ^ 

Lhe Solicitor, India Offices: Solicitor for the Respondent. 


&. C. C. Appeal dismissed. 


PRESENT: . Lord Thankerton, Sir Shadi Lal and 
Sir George Rankin. 
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Limitatien —Lean of meney—Loan effected by endorsement in faveur of 
borrewer af cheque payable to lender by third party—When period of limi. 
tation begins to rum —Ariicle applicable—Indian Limitation Act (IX ef 
1¢08), Articles 57, 58. 

. Artole 57 of the First Schedule to tbe Limitation Act is a general article 
applicable to a suit for the recovery of money payable fer the money lent, and 
the terminus a que of the perlod of limitation is the date on which the loan is 
made. Article sf, which prescribes a period of three years for a suit for the 
recovery of money lent whea the lender has given a cheque for the money lent 
by him applies to a oase in which the lender draws his own cheque and gives 
it to the borrower, It does not govern a suit lo which he transfers to the 
borrower a cheque which bas been drawn by another person and endorsed in his 
lavoar.by the payeo. — 

Accordingly, in a case where a leader made a loan by transferring to the 
borrower a cheque drawn by a third person in his, the lender’s favour, and 
endorsed by the lender In the borrower's favour, and an action to recover the 
money so lent was brought more than three years after that third person had 
drawn the cheque but within three years from the date when the borrower 
received the money by cashing the cheque at the bank on which it was drawn. 
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Heid, (1) that Article 57 and not Article 58 was applicable, (2) that the 
loan was mads at the time when the money was reoelved by the borrower, and In 
that the action had accordingly been brought within the statutory perlod. 

Privy Council Appeal No. 93 of 1934 from a Judgment and 
decree, dated Novamber 22, 1932, of the High Court, Allahabad, 
(4$9a]. Ahmed and Kisch, JJ.) setting aside 2 decree and judgment, 
dated September 18, 1928, of the Subordinate Judge, Allahabad, 
who held that the plaintiffs claim was statute-barred. The facts 
of the case, which were quite simple, are fully set out in the judg- 
ment of the Board. 


A. M. Dunne, K. C., and M. H. Raskid, for the Appellant. 
H. R, Abdul Majid and Chinna Durai, for the Respondents. 


C, A. Y. 
Their Lordships’ judgment was delivered by 


Sir Shadi Lal:—This appeal arises out of a suit brought by 
the pltintiff Baldeo Narain Tandon (hereinafter referred to as 


Tandon) against a firm called the United Provinces Aniline Dyes 


Compiny (described as “the firm" for convenience) for the 
recovery of Ra. 14,950 with interest. The High Court of Judica: 
ture at Allahabad, dissenting from the trial Judge, has granted a 
decree in favour of the plaintiff; and from that decree Manmohan 
Das, one of the partners of the firm, has appealed to His Majesty 
in Council, 

The plaintiff stated that the sum of Rs. 14,950 was advanced 
by bim as a loan to the firm by a cheque for that amount, The 
cheque iu question was drawn by the Secretary of the Finance 
Board of the Congress Reception Committee, Amritsar, on the 
12th August, 1923, in favour of another firm called Bond Brothers 
for the price of the work done by them for the Reception Com- 
mittee. It was endorsed by two of the partners of Bond Brothers, 
namely, Tandon and Banerji, in favour of one Sri Kishan Das 
Wahal. 

Now, it is common ground that Sri Kishan Das Wabal was 
the manager of the defendant firm, and it appears that the money 
payable on the cheque was received by him on behalf of the firm. 
The plaintiff claims that he received the cheque from his partners 
Bond Brothers in part payment of the money due to him by the 
latter, and that he made it over to the firm as a loan. 

The first question for eonsideration is whether the firm received 
the money, which was payable on the cheque, It is conceded 
that, if the money was received by the firm, it must be deemed 
to be a loan made by the plaintiff. Now, a satisfactory proof of 


December, £0. 
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the receipt of the money is furnished by the account books of. 
the firms; and it cannot, therefore, be disputed that the pu 
is entitled to recover it. 

The money due on the cheque was paid on the goth juro 
1923, by the Central Bank of India at Amritsar, on which the 
cheque was drawn, and the suit for its recovery was instituted on 


- the syth August, rosó. It is suggested that the suit is governed | 


by Article 58 of the First Schedule to the Indian Limitation Act, 
1908, which prescribes a period of three years fora suit for the 
recovery of money lent when the lender bas given a cheque for 
the money léntby him. That article, however, applies to a Case, 
in which the lender draws his own cheque and gives it to the 
borrower, It does not govern a suit in which he transfers to the 
borrower a cheque which had been drawn by another person and 
endorsed in his favour by the payee. The period of three years 
prescribed by the article begins to run from the date on which 
the cheque is paid, and a cheque is paid when it is cashed 
by the lender's bankers; Garten v, Bruce, (1). It is only then 
that the lender's money passes into the hands of the borrower; 
and the logn is made by the former to the latter; the mere handing 
over of a cheque by the lender to the borrower does not amount 
to a payment of the cheque. Nor does the period begin to rin 
against the lender when the cheque received by the borrower is 
given by him to his own bank, and the amount is credited to him 
by the bank, 

The suit does not therefore, come within the ambit of article ‘58, 
but is governed by Article 57, which is a general Article applicable 
to a suit for the recovery of money payable for the money lent’; 


. and the ¢erminws a guwo is the date on which the loan is made, 


The loan in the present case was made on the 3oth August, 1993, 
when the money was received by the borrower ; and the suit, which 
was brought within three years from that date, must be held to be 
within the time, : 

The only other point argued on behalf of the appellant, 
Manmohan Das, is that he was not a partner in the firm in ques 
tion, when the loan was contracted ; and he cannot therefore, be 
liable for the payment of the debt, The learned Judges of the 
High Court at Allahabad, upon an examination of the evidence, 
have decided that the appellant was a partner at the time of the 
transaction, and this conclusion is supported, not only by the 
testimony of tbe plaintiff, but. also by the balance sheets of the 

(1) [1868] Le R. 3 C. P. 300. t 
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firm. The evidence, which stands unrebutted, shows that the 
appellant, was a partner in the firm when the money was lent, 
and it is immatcrial that be severed his connection with the firm 
afterwarde, l 

The judgment given by the High Court cannot be challenzed 
on any of the grounds urged on behalf of the appellant, and must 
be affirmed. Their Lordships will, therefore, humbly advise His 
Majesty that the appeal should be dismissed. 

JVehra & Co.: Solicitors for the Appellant. 

Douglas Grant & Dold: Solicitors for the Respondents. 
Appeal dismissed, 


R. C. C 


Presenr: Lord Wright, Sir George Lowndes, and 
Str George Rankin. 


RAJA JAGADISH CHANDRA DEO DHABAL DEB 


v. 


MIRZA SANTAL AND OTHERS, 


[On APPEAL FROM THE BOARD oF REVENUE OF THE 
PROVINCE OF BIHAR AND ORISSA ] 


Village headman—Tenancy of—Vacancy= Appoiniment of successor —Ancient 
custom of headmanship brought te foundation ef villages by villarers — 
Recent foundation of village immaterial—ApMicetien by villagers for 
appeiniment of head man —Statutery provisions as to— Whether retrospective 
— Limitation —W kether application a * cause of action " —Right of applica- 
Hon continuous during existence of vacancy —Chels aon Tenancy Act 
(Bengal Act VI of 1908), Secs. 74Ay 251, 

A village beadman having died In 1917, the villagers claimed that he was 
succeeded as headman by his brother that the headman's tenancy passed to him. 
The leseor, contending that on the existing facts the brother had not ssoceeded, 
that no village headman should be appointed, and that hs (the lessor) was 
entitled to bkas possession of the village properties, attempted to enforce. rights 
on that basis. The villagers thereupon took proceedings -under Section 74A 
of the Chota Nagpur Act, 1908. The matter having come before a deputy 
Commissioner and a Commissioner, each officer found as a fact that there was 
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z custom of headmanship in the village. The village was founded in 1891 or 
shortly before, 

By Section 74A of the Act of 1908 which section cams Into force in 1920 
having been added to the Act of 1908 by an Amending Act passed in 19°70. 
“(1) Where a tenancy, which In accordance with custom is held by a village 
headman, has for any reason been vacated, any three or more tenants bolding 
land within the sald tenancy, or the landlord, may apply to the Deputy Com 
missioner to determine the persoa who in accordance with the custom should 
be village beadman entitled to hold the tenancy... (3) Oa reosiving 
such application, the Deputy Commissioner shall......make such enquiry as 
appears necessary, and determine the person who in accordance with custom 
should be village-headman entitled to hold the teoancy......."' 


Held, (1) that it was unnecessary that the custom of headmanship should 
be an ancient custorh of the village. Even assuming the village itself to have 
been of recent foundation, it was enough that the village had been founded by 
members of a tribe who brought to its foundation thelr ancient custom of bead- 
manship and the findings of fact that there was an ancient custom of headman- 
ship in the village were accordingly valid. (2) That notwithstanding that the 
vacancy in the headmanship arose before the enacting of Sectlon 74{A) In 1920, 
as, at the time of its enactment a vacancy was in existence, the section as soca 
as enacted became applicable to the existing vacancy. The villagers’ proceed- 
ings under that section were accordiogly competent. 


By. Section 21! of the Aot of 1908: "All Sults and applications instituted or 
made under this Act, foc which no period of limitation is provided elsewhere ia 
this Act, shall be commenced and made respectively within ons year from the 
date of the accruing of the cause of action, Provided that there shall be no period 
of limitation for applications under Sections.,,.,.’’ (theru follows a list of sso- 
tlons in which Section 74A is not Included.) 


Section 74À has reference to something which is not in the nature of 
litigation or a dispute. It calls into operation an administrative duty on the 
part of the Deputy Commissioner, As there Is no cause of action in the strict 
anse under section 74A, but merely a right to invoke an administrativo opera- 
tion, section 33r has no application to prooeedings instituted ander section 
»4À. But even if the phrass “cause of action" were construed liberally, 
so as to loclude the right to omke an application, the right of application 
granted by section 74À isa continuing right which endures so long as there is 
a vacancy in the headmanship of the village. Aocordingly, the vacancy having, 
arisen in 1917, and the application In respect of it having besa made lo 1929. 

Held, that tho application was not barred by section anr, 


Privy Councll Appeal No. 38 of 1936 by special leave from 
a resolution of the Board of Revenue of Bihar aod Orissa dated 
November io, 1933 dismissing an application for review of an 
order made by the Commissioner of Chota Nagpur datei Jung, rt, 
1933, confirming an order of the Deputy Commissioner of Slog: 
bhum dated March 6, 1934. ' 


The facts are fully set out in the Judgment of the Board, 
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A. M. Dunne, K. C. and J. M. Pringle, for the Appellant : 


On Ramu Kol's death in rory his tenancy as village hexdauan 
wus not merely vacated, but terminated, The finding of fact that 
there was a custom of headmanship in the village is invalid. 
There is no evidence to support it Moreover, in any case the 
custom must be an ancient one of the village, whereas the evidence 
here is that this village was of quite recent foundation, having 
been founded either in 189r or shortly before. In either event 
the idea of an ancient custom is excluded. The proceedings 
initiated by the respondents under Section 74A were in any event 
incompetent because that section was only enacted in 1920, whereas 
Ramu Kol died in 1917, and Section 74A ie not retrospective in 
effect, ^ 


An application made as here in rgs9 in respect of a vacancy 
which aroas in 1917 is barred by Section 23r of the Act of 1908. 
That section deals with applications made under the Act, Further, 
Section 74A is not one of those which Section 231 expressly 
excludes from the provisions as to limitation, l 


Thore was no appearance by or on behalf of the respondents, 
. CA Y, 
The Judgment of their Lordships was delivered by 


Lord Wright :—The appeal is brought by special leave of 
His Majesty in Council, and raises questios of some difficulty and 
somewhat out of the ordinary course. It is an appeal from a 
resolution of the Board of Revenue of Bihar and Orissa, dated 
10th November, 1933, which confirmed an order of the Commis 
sioner of Chota Nagpur, dated rth June, 1933, affirming on 
appeal the order of the Deputy Commissioner of Singhbhum, 
dated 6th March, 1933. 


As wil appear later, these orders seem rather of an adminis 
trative nature than judgments in the ordinary acceptance of the 
term, and in that sense may well appear not to be proper to be 
brought before the Board, They have, however, now come before 
the Board; it may be because of the observations of tha Board of 
Revenue that the question was difficult and that it was much to 
be desired that the law should be clarified. The Board will 
accordinzly deal with the position as it now presents itself, 

The question arises under the Chota Nagpur Tenancy Act 
(Bengal Act VI of 1908) and in particular under a section later 
addeito that Act, namely Section 74(a) by an amending Act 


Neve mber, 30 
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of Bihar and Orissa Act VI of rgao. Thess two "Acts will be 
referred to subsequently in this judgment as “the Act" The 
proceedings relate to a village called Lango which is situate in 
Taraf Atkosi of Pergana Dhalbhum. The district in which Lingo- 
is situated is part of-a backward tract inhabited by certain tribes 
who are described as aboriginal, anl who hava their own primi- 
tive traditions and customs. The dispute which arose was between 
the Raji of Dhalbhum, who is the appellant in this appeal, an 
certain inhabitants of the village, The respondents have not 
appeared. The caso has been argued exfarts but Mr. Dunns 
and Mr. Pringle, for (he appellant, have laid the whole position l 
very fully before their Lordships, who also have the benefit of 
the very careful resolution of the Board of Revenue delivered by 
Mr. Dain. 


. The question relates to tlie appointments of & village headman 
Gr pradhan for Lango. The’ appellant contends that, in the facts 
of this casé, no village headman should be appointed, but that 
he is entitled to khas possession of the village properties. It will 
be convenient to refer to the relevant sections of the Act of which 
the most material section is Section 74A which is in the > following 
terms pm- 

“74A.—(1) Where a te&ancy which in accordance with custom 
is held by a village headman, has for any reason been vacate |, 
any three or more tenants holding land within the said tenancy, or 
the landlord, may apply to the Deputy Commissionsr to determine 
the person, who in accordance with custom should be village 
headman entitled to hold the tenancy. 

“(a) Such application may. be made notwithstanding that a 
person is in possesion of the land of the tenancy, or part thereof, 
under the authority or with the consent of the landlord, 

" (3) On receiving such application the Deputy Commissioner 
shall, after giving notice in the prescribed manner to the landlord, 
the person; if any, referred to in sub-section (2), the heirs of the’ 
last village-headman, the tenants and such other persons, if any; 
as he considers should be parties to the proceedings, make áuch 
inquiry as appears necessary, gud determine the person who in 
accordance with custom should be village-headman entitled: to 
hold the tenancy, and shall place such person ih possession of 
the tenancy, if such person is not already in possesaion t hereof, — -' 

“(4) In every such.inquiry the Deputy Commissioner shall 
have regard to the entries in a record of riguts flaally published; 
under this Act or under any law in force before the commencemsnt 
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of this Act, and to the suitability of a person in respect of .tribe or 
caste, membership of the villaze family or. of the late village- 
headman’s family (if it be not the village family), resident, character 
and other matters, to be the village-headman of the particular 
village or group of villages comprised in the tenancy." 

It is also necessary to consider Section 231 which runs as 
follows t= 

"431. All suits and applications instituted or made under 
this Act, for which no period of limitation is provided elsewhere 
in this Act, shall be commenced and made respectively within 
one year from the date of the accruing of the cause of action. 

' Provided that there shall be no period of limitation for appli- 
cations under Sections 28, 31, 34, 59, 61, 75, 105 or rar." 

The Act by Chapter XV provided for the preparation of & 
record-of-rights and obligations of raiyati and other classes of 
tenants, and by Section r33 provided that when a record kas 
been finally published the entries made therein should be conclu- 
give evidence of the rights and obligations of the tenants to which 
such entries relate and of all particulars recorded in such entries. 
It will be necessary therefore to refer to the record-ofrights which 
has been put in as evidence in the case. This record-of-rights was 
published in 1910; it is headed “Record—ofrights of pradhan in 
pradhani Mauzi of Lango.” It gives as the name of the pradhan. 
Ram Kol, resident in the village: it finds that he originally held 
under a Patta for three years from the sth. April, 1931, which 
provided that a fresh settlement would be taken under a patta at 
the expiry of the term but that no fresh settlement was made under 
a patta, It states the various rights which the pradhan, either 
has, or has not, and certain grounds on which the pradhan might 
be ejected, The record also statea that the landlord as superior 
jotdar has no right to get the pradhan rent enhanced during the 
term of the lease ; that the pradhani rights are not hertiable but 
thatthe pradhan hasthe right to hold possession in the absdhce 
of a patte ; it states the right of the landlord or superior jotdar to 
make pradhani settlements with a different person in certain events 
and it further affirms or negatives various other rights. It is stated 
inthe notes of the Assistant Settlement Officer in reference to 
Lango that one Jadab Bhumij of Dablabera was Ghatwali Atirikta 
pradhan of the village, that he -resigned in 1891 -and that then 
the village was settled in ordinary pradhani with one Ramu KoL 


This record would seem clearly on its face to show that there - 


wes by custom .a pradhan jn Lango. There is algo .cértain evi- 
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dence given in the course of the proceedings before the Deputy 
Commissioner from which it appears that Ramu Kol died leaving 
no sons in about 1g17. The villagers who gave evidence say that 
his brother Ambra then succesded, or was regarded by them 
as succeeding, as pradhan, Atthat time the village with other 
land was under lease to the Midnapore Zemindary Company. Tha 
evidence of the tenants is somewhat conflicting. They claim that 
Ambra became a pradhan by custom on the death of Ramu Kol, 
but it seems that at least in many cases, they either paid rent to 
the Company or deposited the rent in Court, So matters seem 
to have proceeded until the appellant became possessed of the 
estate on the expiration of the leases on the 4th September, 
1929. The appellant then proceeded to attempt to enforce his 
rights to khas poesession. An application was thereupon. made 
by the tenants under section 74A. This initiated’ the present 
proceedings. 

. It may be noted thatthe headman or pradhani. system is 
characteristic of the social organisation of the aboriginal tribes who 
established themselves in Chota Nagpur before.the advent of the 
Hindus; in some cases the headmen seem to have had police 
duties also imposed upon them so that such tenancies came to be 
regarded as ghatwali tenancies. : 

The application under section 74A came before the Deputy 
Commissioner of Singhbum. He heard the villagers who pre- 
sented the petition, now respondents herein, and objections on 
the part of the appellant, On the 28th April, 1930, he gave his 
decision, which stated that after the death of Ramu Kol "the 
Midnapur Zamindari Co. made the village khas, Since then 
there had been nothing but trouble to the tenants, the landlord 
and every one else concerned.” Some of the raiyats deposited. 
their rents in Court, and the others did not do so because thay 
could:not afford it, He thought it unnecessary. to discuss the 
questions raised on behalf of the appellant as to limitation, custom, 
etc. ; he was of opinion that Lango was a village which obviously 
required the aboriginal pradhan both from the point of view of the 
landlord and from that of the villagers He appointed Ambra Ho. 
as the natural pradhan of the village. 

The appellant then brought an action in the Civil Court for a 
declaration that this order of the Deputy Commissioner was made 
without Jurisdiction and the Munsif on the 16th January, 1931, 
in the suit which was No, 93 of 1930 declared that the decision 
of the Deputy Commissioner was made. without jurisdiction be- 
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cause he had no jurisdiction under the section without first deciding 
whether Lango was held by a pradhan by custom. He also 
discussed the facts of the case, but he himself expresely recognised 
that his statements were merely obiter dicta. The matter came again 
before the Deputy Commissioner, who, om the roth August, 1933, 
expressed the view that his predecessor who made the previous 
order was of opinion that the village did by custom have a head- 
man.. The matter then went before the Commissioner who 
directed the Depuly Commissioner to decide the question of 
custom and also the question of limitation raised under section 
131. A further enquiry wasthen held by the Deputy Commis 
sioner who held in effect on the evidence before him :that there 
wasa custom of pradhani at Lango which had not been broken 
and decided that Ambra should be appointed as headman. From 
this decision an appeal. was brought before the Commissioner who 
made an order onthe rith June, 1933, holding that it was clear 
that the custom of the village headmanship extended to this village 
and that the custom had not been broken because the villagers 
had stood out resolutely against the attempt of the landlord to 
break the custom of headmanship and had never acquiesced in 
the wrong, and that there was a continuing wrong oo that the 
cause of action referred to in section #31 had accrued within one 
year of the application, - 

There wasa further appeal to the Board of Revenue, who ori 
the roth November, 1933, gave their decision in a reasoned 
resolution delivered by Mr. Dain. As regards custom, the resolu- 
tion held that the decisions of the Courts below were the outcome: 
of their views as to the facts, and that the Board of Revenue would 
not intervene in regard to their agreed finding. On the question’ 
of limitation the Board of Revenue did not agree that the cause 
of action could be put as a continuing wrong for purposes of 
section agr, but decided that the section did not bar the -suit 
because the competence of an application under section 74A 


depended on the existence of the vacancy rather than on:. 


its occurrence at & particular moment Emphasis was placed 
on the language of the section which was not “when” a 
tenancy has been vacated and from that the inference was drawn. 
that the cause of action was as has just been defined. The 
resolution concluded with these words “On the merits the’ 
orders of the Courts below are obviously right In a remote’ 
aboriginal village, the presence of the headman is essentially to 
village welfare. The Board therefore' declines to interfere," -` 
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On the question of custom, there are clearly findings of fact of 


‘the Deputy Commissioner and the Commissioner, and this Board 


sees no reason whatever for going behind or interfering with these 
findings It has been.strenuously argued that the findings. are 
vitiated either because there is no evidence on which they could 
be based or because & custom must be an ancient custom of the 
village, whereas on the evidence this village was of quite recent 
foundation. According to one view it was clear that the village 


was founded for the first time by Rama Kol not long before 1891, 


or on the other view stated in the village notes of the Assistant 
Settlement Officer it had been in existence some time before 1891 
because Jadab Bhumj of Dablabera had been made ghatwali 
pradhan, Butin either case, it was argued, there could be no 
ancient custom, Their Lordships are unable to accept this view. 
In their Judgment, assuming that tho village was of recent founda- 
tion, it was founded by members of the tribe who brought to its 
foundation their ancient custom. The Board are satisfied that 
there was abundant evidence ‘of a Pradbani custom in the village, 
and this is abundantly clear from the record-ofrights, Accord- 
ingly they see no ground in law for reviewing the findings of fact. of 
the Commissioner or the Deputy Commissioner. It was, however, 
further contended that the findings of fact cannot stand and in- 
deed that the whole proceeding was incompetent because in 1917, 
Ramu Kol died, section 74A, which was only enacted in 1920, 
was not in force and could not havea retrospective effect, Their 
Lordships cannot accept this contention. At the time when 
section 74A was enacted, there was, according to the findings of 
the Deputy Commissioner and the Commissioner, in fact a 
vacancy ; the tenancy of the village headman had in fact been 
vacated, and there appears to be no reason why section 74À as 
soon as it came Into operation should not be applied to that state 
of things. 

The question of limitation which arises under section 231 is 
somewhat peculiar, It was forcibly contended on behalf of the 
appellant that section 231 of the Act applies to applications under 
section 74A because it deals. with applications made under the 
Act and because section 74À is not one of the sections which are 
expresely excluded from the Limitation provisions, That may be 
accepted, but the difficulty which arises is to apply to the position 
under section 74À the words “the cause of action.” Section 
y4A according to ordinary interpretation is not dealing with a 
cause of action at all; it is defining the right to apply to the Deputy 
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Commissioner to make an appointment of a village headman in the 
event of & vacancy; and that application may be made either by 
'the landlord or by the tenants It pre-supposes that there is 
a custom requiring the appointment of a village headman, and what 
is dealt with by the section is not in the nature of a litigation or a 
dispute, but it is the calling into operation oi an administrative 
duty on the part of the Deputy Commissioner, It would appear, 
therefore, more natural to say that, as there is not in the strict 
sense a cause of action under section 74A, but merely a right to 
invoke an administrative operation which may be exercised by 
elther the landlord or the tenants or both, section 231 is incapable 
of application, It has, however, been déalt with in the proceedings 
below on the footing that section #31 does apply, and “cause of 
action” has been construed somewhat liberally as including a right 
of making an application. Where the propriety of the application 
being granted has, as here, been disputed by the landlord, the 
view accepted by the Commissioner and the Deputy Commissioner 
was that there was a continuing wrong. It is not however, easy to 
apply the idea of a wrong to a case of this sort where either side 
may apply and all that has happened is that there has ben a delay 
in making the application. The delay no doubt was due to the 
fact that matters were allowed to drift until the appellant, the 
landlord, took possession on the termination of the lease, If then 
the idea of a continuing wrong is rejected, there remains to be 
considered the view accepted by the Board of Revenue, 
namely, that the right of application isa continuing right which 
endures so long as there is a vacancy. Their Lordships are 
prepared to accept that as the most reasonable construction on the 
assumption that section 231 does apply. It would fit in with the 
exigencies Of the case and indeed with the language of section 
74À which does not fix any specific time at which the application 
should be made and accordingly from which the period of limita- 
tion would run. On the contrary, the section makes the right of 
applying condittonal on a state of facts, namely where a tenancy 
. has been vacated. While that condition exists, there is no: ground 
for fixing on any specific moment of time. If the language had 
been “ when a tenancy has been vacated,” the matter, it may be, 
would have required to be considered differently ; and it may be 
that the limitation period, if these were the words, would run from 
the moment of the vacancy occuring, but that is not the language 
of the section, and counsel for the appellant had refused to argue 
that time ran from the moment of the vacancy, which in this case 
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would be rgr7. The alternative which they proposed was that it 
should run from the time when the landlord was taking active 
measures to enforce Khas possession, Their Lordships cannot s5 
construe the section. Accordingly there is no reason to differ 
from the conclusions arrived at by the Board of Revenue, 

Their Lordships’ judgment is that the appeal should be dis- 
missed and they will humbly so advise His Majesty. i 


A. T. Hunter & Co.: Solicitors for the Appellant. 
R4 C. C Appeals dismissed. 
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APPELLATE CIVIL. 


Before Mr. Justice D. N. Mitter and Myr. Justis 
D. C. Patterson, l "s 


SYED Mp. MALEEH AND OIHERS 
t. 
SHASI MOULI NAG Anp oruxnas.* 


Partition suti~ Trustee —Frauduleni purchase by co-sharer—Co-sharer, trusted 
fer the payment of rent, defaulted in paying rani —Purchase by such ce- 
sharer in execution of rent decrae—Adverse possession against! co-sharer = 
Presumption of Benami-— Purchase by wife. 

If eithex a co-sharer or a person who is in 53036 2 trustes for the payment of 
rent, defanits in the payment of, rent with the express objest of getting hold af 
the Interest of the other co-sharer, that purchase must be taken to enure for the 
beoefit of the person so defrauded. 


Deenandas Prashad v. Fanki Singh (1) referred to, ' 

In order to defent the titla of co-aharet there mast be an ouster, namely, an 
kssection of hostile title made with publicity as against the otber co-sharer. 

There is no presumption that when a wife possessed of considerable wealth 


and considerable income, purchases & property in het own name, the property 
must be regarded as ono purchased benawi for her husband, 


* Appeal from Original Decree Mo. 93 of 193a. with üross-objection. against 
Ladies a cd ist Court, 
Bakarganj, dated the sist December; 1951. i 


(5) (1916) Li R. 44 I. A. 30 | 25 Ci L. J. agg. 
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" Appeal by Defendants Nos a to s and cross-objection -by 
Plaintiff, l 


` Suit for partition, | 
The material facts appear from the judgment, 


Messrs, Gunada Charan Sen, Mukunda Bakari Mallik and 
Kasidud Hassan for the Appellants. - 


Dr. Naresh Chandra Sen Gupta,- Messrs, Jatish Chandra Guha 
and Zkw$endra Kumar Bose for the Respondents. 


Dr. S. C, Basak and Sir Saadullah Xt, for the Respondent 
No, 8. 

C. A, V. 

The following judgments were delivered : 

D, N. Kitter, J. :— This is an appeal against a decision of the 
Subordinate Judge Bakargunj, dated the arst December, 1931 by 
which he granted a preliminary decree for partition in respect of. all 
the properties sought-to be divided. The appeal is on behalf of 
defendants Nos, a to s, The Subordinate Judge has dismissed the 
plaintiff's suit in respect of one of the properties, namely, property 
No, rin which defendant No. r Ismail Chaudhury is interested. 
That property is described in the schedule to the plaintas taluk 
Rambhadra The Subordinate Judge has passed a preliminary 
decree for partition in respect of property No. 2- which has been 
described as taluk Jaddram. Defendants Nos. 2 to 5 have preferred 
this appeal against the said decree. It appears that the plaintiff did 
not file any appeal to the High Court against the decree as passed 
by the Court of first instance. But a cross-objection has been 
preferred by the plaintiffs against defendant No, 6 in respect of 
some of the plots which are involved in property No. r as well as in 
respect of & portion of the decree which goes against him in respect 
of property No. 2 only. Plaintiffs found their title to partition on a 
few facts which are not disputed in so far as the plaintifis! title in 
these two taluks are concerned at its inception, The allegation in 
the plaint is that one lady of the name of Kashimani was interested 
in the two taluks to the extent of 19 gundas odd. It-may be state’ 
that although the plaintiffs who are successors in interest- of Kasim 
Ali have got a decree only to the extent of ry gundas odd and the 
suit has been dismissed with regard to the balance. The plaintiffs 
claim title to 19 gundas odd share on the footing that the said 
shares inthe two taluks belong to one Kasim Ali out of. which 
Kasim Aligot 17 gundas by inheritance and one gunda'"odd. by 
purchase, The title of the plaintiffs to the said two taluke at. their 
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inception is not contested before us. In other words that plaintiffs 
have by devolution got the interest of Kasim Ali has not been 
disputed. It appears that in 187r Kasim Ali granted an ijara lease 
to Abdul Aziz and Abdul Latif in respect of both the taluks, That 
was fora term of twenty-five years, In 1885 before this lease or 
ifara terminated the zjaradar Abdul Latif granted a darijara 1eis9 
in favour of Asmat Ali, In 1887, it appears that suits for arrears of 
rent in respect of the- two taluks were instituted by the superior 
laudlords of these taluks and in execution of the decree for rent the 
taluk Jaduram was sold and was purchased by two persons Chandi 
and Nishi who are described in the plaint as servants of Asmat Ali 
and. were benamdars for him inthe matter of purchase. The 
material allegations in the plaint with regard to the sale and pur- 
chase by Asmat Ali in the benami of his servants ars contained in 
paragraph No. 7 and in paragraph No. 13 of the plaint, It is stated 
in paragraph No..7 that rj gandas shara of both the taluks came 
into possession of Asmat Ali and the remaining r5 annas and 5 
gandas excepting the residential house and.the chakran lands etc. 
came into possession of Abdul Aziz and Abdul Latif on the basis of 
the Patta and Kobala and as trustess and agents. In paragraph. 
No. 13(ka) it is stated, that although Asmat Ali was bound to pay 
the existing Sadar rent along with his own fa/vk share and also 
as trustee and agent yet out of an evil motive in collusion with 
the officers of the wa&s he got one suit instituted by the malik 
ofthe property No.1 of schedule 4a by getting mentioned by 
them about some fictitious arrears for a short period and more 
than one suit by the small co-sharer Maliks of property No. $; 
that after causing the summonses etc. to be suppressed he 
obtained false and exparte decrees, put them into execution, 
purchased schedule a properties, that is Taluk Rambhadra, 
in the name of his wife and second schedule property in the 
name of his servants. The gist of action is that the said 
auction sale was collusive and fraudulent and cannot affect the 
interest of the plaintiffs in the said Taluke. It is necessary to 
refer to a statement in paragraph No. 15 of the plajnt as some 
point has been made with regard to ths cadastral survey plots 
Nox 1507 to r5$r4 and 1523 and 1524 in the course of, the. 
argument before us It is.stated in the said. paragraph that 
within property No., r schedule, that is ;Taluk , Rambhadra 
plaintiffs had been in'possession and in enjoyment of the £swki 
right of 5 annas odd share of plot No. 1706 and. also of plots 
Nos, 1507. to 1514. And 1593 and r534. Plaintiffs accordingly 
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sought for a partition of 19 gundas share of the two Taluks, We Gv. 
wil deal with the oontention of defendant No. a with reference 1936: 


to property No. 2 that is Taluk Jaduram and the defence which 
he hag raised. The main line of defence to. which our attention v. 
has been drawn by Mr. Gunada Charan -Sen who appears for pms Ao Nig. 
defendants Nos 2 to €. is contained in. paragraph No. 22 ofthe D. N. Mitter, f. 
seid written statement. . There has been some controversy before I 

us ag to the accuracy of the translation of this paragraph. It is 

therefore necessary. to reproduce this paragraph as translated, 

That paragraph runs as follows “The allegation made in 

peragraph 7 of the plaint is not true. The allegation that any 

other share of the Jaduram Dutt Taluq except the share mem 

tioned’ in the Ijara. Patte and the Kobale was made over to the 

Talugdars of Dashmina for the purpose of making collections 

and paying Sadar rents etc, according to the.terms of the Ijara 

Patta, is wholly false. The allegation that the  Taluqdars of 

Dashminz were owners in possession of 15 annas s gandas share 

of the said Jadaram Dutt Taluq excepting the residential house 

and the Chakran lands etc., on the basis of the Patta and the 
Kobala and as trustees or agents is false, They-were not Maliks 

in possession of any share as trustees or agents.” We will have 

to return to this paragraph when we consider one of the conten- 

tions raised by Mr. Gunada Charan Sen with reference to the 

fraudulent character ofthe sale of Taluk Jaduram. On the one 

hand it is contended on behalf of the plaintifs, as I have just 

stated above, that there is really no traverse of-allegation made 

in paragraph No, 7 that Asmat Ali was practically interested in 

the payment of rent of the whole of the two Taluks to the 

superior landlords in view of the terms of the fjara lease taken 

along with dar ijara. On the other hand.it has been strenuously 

contended by Mr. Gunada Charan Sen who appears for defendants 

Nos. 2 to 5 that there was a traverse not only of the allegation 

regarding the extent of the interest of the Talukders in Taluk 

Jaduram, but there was also traverse of the -allegation with 

regard to co-sharer Maliks being trustees or agents for the others, 

The relevancy of the two contentions will appear when we state 

the grounds on which the appeal rests in so far -as the fraudulent 

character of the sale of Taluk Jaduram is concerned. The 

defence also raised questions of limitation for it is -common 

ground that Taluk Jaduram was sold and purchased by the 

servants of Asmat Ali, as alleged by the plaintiff, on the 6th 

July, 1887 and. the present suit was not instituted till the snd 
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and #6th March, 1927 nearly forty years after the date of sale, 
The defence as indicated before us by the learned advocate for 
the appellant is that it was no part of Asmat Ali's duty to pay 
rent to the superior Maliks, and in so faras Taluk Jaduram is 
concerned it was contended that the person who actually purchased 
the property was. a Pemamdar not for Asmat Ali but for 
his wife Wazedennessa, The defendants also refer to the record- 
of-rights which was.published in 1903, and rely on the same 
for showing that the possession was with. Wazedennessa Khatoon, 
On this state of pleadings several issues were joined but it 
is not necesrary to refer to all of them as the argument before us 
has centered round three of the issues only, namely, issues 
Nos, 3,6and 8& Issue No, 3 runs as follows: “ Have the plaintiffs 
their alleged Taluki right and possession in that right in the 
properties in suit? If so, what is their share?” 

It seams that this issce was considered to be comprehensive 
enough to include the question of the fraudulent nature of the 
two sales in respect of the two Taluks. Wo have indicated the 
date of the sale of the first Taluk as 1887. In dealing with the 
questions in the cross-appeal preferred by the other side, we shall 
refer to the other sale. Issue No.6 is in the following words: 
"Is the suit barred by estoppel, waiver, and acquiescence.” This 
issue is really founded on the defence case that by reason of soma 
subsequent transaction the plaintiffs acqueisced inthe position, 
namely that in so far as Taluk Jaduram is concerned the fact of the 
purchase by Wazedennessa has been acqueiscel in by the plaintiffs 
or their predecessor#in-interest. Issue No. 8 refers to the plea of 
limitation and adverse possession On these three issues the 
findings of the Subordinate Judge which have been assailed before 
us are (1) that the plaintiffs have got title as /a/wAdars in respect 
of Taluk Jaduram and (s) that title subsisted at the date of the 
institution of the suit He has come to the conclusion that the 
auction purchase of Taluk Jaduram was really a purchase benami 
for Asmat Ali Khan. He has referred to the circumstance that 
the benami character of the purchase has been established by 
strong and even admitted evidence. He has given other reasons 
to which we shall refer later for coming to the conclusion that the 
whole of the proceedings leading to the sale of Taluk Jaduram 
was a result of the default of Asmat Ali, who both as a co-sharer 
and under the terms of the ijara was bound to pay rent to the 
superior holders, that he intentionally made default in payment ' 
of rent of his share and also the share taken by him in Dap ijera 
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and that he became in equity a trustee for Kasimani' and that 
the plaintiff's title to that share, namely, 17 gandas odd share in 
Which a decree was granted, has not been affected by the auction 
purchase On the question of limitation and adverse possession 
he came to the conclusion that as the ‘plaintiffs are in possession 
of a portion of the Taluk Jaduram in their ZalwE right, namely, 
the homestead and adjacent land and that gs the plaintiffs right 
to 17 gandas odd share had not been extinguished the suit is 
not barred by limitation. On the question of waiver, acquiescence 
he reached a conclusion adverse to that of the defendant in so 
far as the said Taluk is concerned. With regard to Taluk 
Rambhadra which really forms the subject matter of the cross 
objection by the plaintiffs he came to- the conclusion adverse to 
that of the plaintiffs and he dismissed. the suit against defendant 
No. 1 and granted a preliminary decree for partition against 
others in respect of 17 gandas r Kara and s dantis share in Taluk 
Jaduram the partition being between the plaintifis on the one 
hand and defendants Nos, 2 to 5 on the other, He has also given 
a decree for appointment of a Commissioner to carry on the 
partition. 

It is against the portion of: this decree which affecta defendants 


Nos. 2 to 5 with reference to propsrty No. 2 that the present 
appeal has been brought and the contention which has been put: 


forward before us by Mr. Gunada Charan Sen really falls under 
three heads, Inthe first place it is contended that the Subordi 
nato Judge has gone -wrong on the question relating to tho 
fraudulent character of the sale of Taluk Jaduramin 1887. He 
contends that this finding of the Subordinate Junge regarding the 
fraudulent nature of the sale is vitiated by two assumptions. First, 
there is no evidence to show that Asmat Ali held the. entire 16 
annas share in Taluk Jaduram and that until it could be shown 
that he alone was responsible for payment of rent to. the superior 
landlord the finding of the Subordinate Judge regarding the 
fraudulent character of the sale can not be sustained, The second 
assumption, that the Subordinate Judge has made isto hold 
that Asmat Ali was not in any sense a trustee for Kashimanier for 
the matter of that for the plaintiff, It is contended further that 
on the evidence it should have been held that the purchase of 
1887 was not the purchase by Asmat Ali but really by his wife 
Waszedunnesea and that in arriving at a conclusion to the contrafy 
the Subordinate Judge has given no effect to the presumptio™ 
arising from the finally published record-ofrights, On the ques 
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tion of limitation it has been argued that the lease-holder's interest 
terminated by the sale of 1887 and that Wazedunnesse asserted 
title by purchase for more than ra years. Consequently plaintiffy’ 
title had been extinguished by adverse possession for more than 
the statutory period. On the question of acquiescence and 
estoppel Mr. Sen has drawn our attention to the two documents 
Ext. G, and Ext AA and his contention is that the findings of the 
Subordinate Judge with regard to this issue are not justified, 
having regard to the proper construction which ought to be put 
on these two documents. We will consider these contentions 
in the order in which we have stated them. 

- In the firat-place it seems tous that in contending that the 
Subordinate Judge has erroneously assumed that Asmat Ali is 
interested in the entire /ajw& to the extent of 16 annas, Mr. Sen 
soms to have made a new cass before us. There is no indication 
of this point having been raised. before the Subordinate Judge: 
atany stage of the case. Onthe one hand it seems to us that 
the defence of the defendants as embodied in paragraph No. ss 
of the written defence of defendant No. 2 suggests that there was 
no conflict on that question and that the real conflict was with 
regard to the character of Asmat Ali as trustees or agent. We 
have read paragraph No. 22 of the original written statement ani 
we are satisfied that it is clear from a reading of the vernacular 
that what was stated in the written statement is the fact of Asmat 
Ali's not being the Malik in possession of any share as trustee of 
agent and'that seems to usto be the reason as to why this com 
tendon did not form the subject-matter of any specific issue. It 
would not be right at this stage to allow the appellant to raise 
any new.fact when the time for necessary investigation into facts 
has passed. There is, therefore, nothing in this contention and 
indeed the point has not béen. taken in the memorandum of appeal 
in this Court. 

It has been next strenuously contended on behalf of the "appel 
lanta that the findings with regard to Taluk Jaduram that Asmat Ali 
was the auction-purchaser cannot be justified on the evidence in the 
case, As has been rightly pointed out in the judgment of the 
Court below that the defendants are in a position of difficulty with 
regard to this part of the case seeing that his own witness No. 3 
stated in cross-examination that the purchase was really on behalf 
of Asmat Ali, Asmat Ali no doubt tried his best to conceal the 
real nature of the transaction and tried to set up his wife Wate- 
dennessa as’ the real purchaser in respect of the sald Taluk, But 
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in his evidence this witness No. 3 for the defendants, namely 
Radhanath Shome a gentleman of 70 years who was familiar with. 
the past history of this Taluk has given a completely different 
story. It is no doubt true that even in the examinatiorn-in-cbief 
this witness wanted to support the case made by the defence, but 
he was confronted with the previous depositions given so far back 
as 1917 where he stated that Asmat Ali purchased the fal/wéy right. 
See page 62, of the first part of the paper-bopk, It is no doubt 
true that this witness adds " If I said so I said that by mistake.” 
The Subordinate Judge had the witness before him and he has 
believed the previous statement of this witness in preforence to the 
statement which was made before him. The very fact that the 
defendants tried to show that the two persons Chandi and Nishi, 
one of whom is dead, in whose names the Taluk in question was 
purchased were the sole purchasers on behalf of Wazedennessa— 
they being servants of Asmat Ali—shows the sinister motive of 
Asmat Ali. It was his interest having got the major portion of the 
share in this Taluk to get hold of the remainder. The Subordinate 
Judge rightly remarks: “Thus by far the largest share in the 
Taluk went into the hand of Asmat Ali Khan in 129r B. S. and 
only a nominal share remained with the Dattas but: yet Asmat Ali 
realised 16 annas rent from the tenants.” He then refers to the 
deposition of Radha Nath Sbome witness No. 3 for the defendants, 
“It is very natural, therefore that Asmat Ali would not be content 
with merely getting the t/ara but would -try to get the full pros 
prietory right over the same. Hoe began, therefore, to make default 
in the payment of rent to the superior #aA4 although by the terms 
of the ljara and Darijara Pottas he was bound to pay his share as 
also the darijara sharé.” There is ono other very significant fact in 
this connection which must be noticed. It is true that we have not 
got before us the sale certificate in respect of the entire Taluk but 
from the two documents which have been placed before us it seems 
to us that Taluk Jaduram was sold for a very ‘insufficjent price, 
One portion of the Taluk was sold for Rs. 53. Vide Ext, M 
printed at page r2 of the second part of the paper-book. Another 
was sold for Re 47. It seems to us from the very fact that this 
appeal has been valued at Rs, 5,000 that the Taluk was sold for 
extremely inadequate price and purchased by Asmat Ali, Great 
stress bas been laid on the entry in the record-ofrights showing that 
this Taluk also stood in the name of .Asmat's wife Waxzedunnessa, 
But the evidence given in his behalf as well as the attending cir- 


cumstances are quite sufficient to displace the presumption atising 
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from the record-ofrights. Asmat Ali was naturally dealing with 
the property as his wife's and it is quite probable that he wanted to 
show this property was in the name of his wife in the record-of 
rights in order to maintain the secret nature of the transaction. , - 
We now proceed to consider the other contention raised, 
namely, that Asmat Ali was not in the position of a trustee or 
agent at all and that there was no obligation on him to pay, up the 
superior rent, A typed copy of the registered portal, Ext. 2(r), has 
been placed before us and has been used by both sides It 
appears clear to us from the following material portion that the 
lessees to the ijara pottah and their successors in interest took 
upon themselves the obligation to pay the sadar rent to the superior 
landlord. The passage is as follows: “Outof the Sadar rent of 
Rs, 180-15-11-33$ Krantis (Rupees one hundred and eighty, annas 
fifteen, eleven pies, three and half Krantis) for the said five items 
of properties as realised from the mofusil, you will pay the Sadar 
rent of Rs, 9o-13-9-; Krantis (Rupees ninety, anhas thirteen, nine 
pies and seven Krantis) year after year, as mentioned in the 
schedule and. you will take the balance of Rs. go-s-1-16%4 Krantis 
(Rupees ninety, annas two, one pie sixteen and half Krantis) 
Ogt of the balance of income amounting to Rs. go-s annas 1 pie 
1634 Krantis, after deducting a total sum of Rs 35-12 annas 
6 pies 18 Krantis (Rupees thirty-five, twelve annas, «ix pies, 
eighteen Krantis) made: up of Rs. 17-13 annas (Rupees seventeen 
and thirteen annas) per year on account of Ijaradari allowance” 
eto, etc. It has been argued on bebalf of the appellants that this 
obligation was in the nature of a qualified obligation and our 
attention bas been drawn to a passage towards the middle of tha 
document which is to the following effect: “ And if any default 
is made in the payment of the Sadar rent by the said co-sharers 
as there has been no registration of my share in the office of the 
superior Maliks the Sadar rent due from my share cannot be 
paid on your making the offer. Under those circumstances, if, 
you do not pay the Sadar rent and in case any loss is caused to 
my property, I shall not be entitled to and shall not lay any 
claim against you for the same, And even if I do, then the same 
shall not be allowed by Court.” We cannot give effect to this 
contention for it appears in this case .that sadar rent was paid 
neither to the superior landlord nor to Kashimani nor to her 


.heirs and the entire trend of evidence goes to show that the 
- default which was made by Asmat Ali was intentional for the 
. purpose of depriving.the co-sharer, namely, Kashimani, of the | 
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property which Asmat was holding under the Ijara and Darijara and dim 


in respect of which he wanted to get the full proprietory right. We 1936. 
have no doubt from this document that his position was that of a Syed Md. Maleeh 
trustee for payment of this sum. This position is one which Sheet Moli Nag 
is supported by authorities to one of which the Subordinate num 
Judge has referred. It is clear that if either a co-aharer or a 2. N. Mitter, F, 
person who isin a sense a trustee for the payment of rent defaults nk 

in the payment of rent with the express object of getting hold of 

the interest of the other co-sharer that purchase must be taken to 

enure for the benefit of the person so defrauded. That this is the 

true legal position is indicated by their Lordships of the Judicial 

committee of the Privy Council in the case of Deonandan Prashad 

v. Janki Singh{t). The material pasesge is at page 34 of the report 

where Sir Lawrence Jankins in delivering the judgment of the 

Judicial Committes said this after referring to an earlier case of thia 

Court. “The decision in Doorga SémgA's case(2) applied too 

lax a standard of reciprocal conduct in holding that fraud in its 

strictest sense, such fraud as would support a common law action 

of deceit, was the test by which to judge these transactions. It failed 

to pay due regard to the relative position of co-owners in respect 

of the payment of revenue and to the need of demanding from 

each such measure of candid dealing and good faith as ` 

would ensure that a sharer would not be tempted to make a 

deliberate default with a view to ousting his co-sharers and 

appropriating to himself their common property. Here Deo- 

nandan through his representatives, -had a duty to perform, 

which was inconsistent with his becoming a purchaser of 

the property in the way he did; therefore his title cannot 

Operate to the exclusion of the co-owners.” Applying the last 

sentence of this observation of Sir Lawrence Jenkins it may be 

said that here Asmat Alior his representatives hada duty to 

perform, namely, to pay the rent to the superior landlord which 

was inconsistent with his becoming a purchaser of the property 

in the way he did as Asmat’s title cannot operate to the exclusion 

of his co-owner Kashimani, It seems to us both on principle 

and onthe authorities that the purchase by Asmat Ali, which 

was a secret transaction, must be regarded as a purchase on behalf 

of the co-owner and therefore the plaintiffs’ title is not in any way 

affected in so far asthe share of Kashimani is concerned, that is 


(1) (1916) L. R. 44L A. 30; a$ C. L. J. agg, P. C; 
. (a) (1889) I, L. R. 16 Calo. 194. ' 
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to the extent to which it has been decreed to them by the Subor- 
dinate Judge. 

It remains now to consider the question of limitation. It is 
no doubt true that the sale has been challenged at a very very dis 
tant date, But in this connection it is to be remembered that 
Asmat Ali held both the position of a co-sharer and a trustee. 


.A portion of the joint property, namely, the homestead and the 


adjacent land and building are still in the possession of the 
plaintiffs, In so far asthe other portions of the properties are 
concerned in order to defeat the title of the co-sharer there 
must be an ouster, namely, an assertion of hostile title made 
with publicity as against the other co-sharer. In this case 


.we have already referred to the secret nature of the transac. 


tion. Asmat Ali was holding in the character of a lessee and a 
sub-lessee,. It is not shown as to when he was renouncing that 


character when he thade’ the purchase secretly but evidently 


he did: not want the plaintiff to know the real character of the 
transaction. Very great stress has been laid on behalf of the 
appellants on the record-of-rights and it has been said that 
the record-ofrights is a presumptive evidence for giving at 
any rate an indication of the hostile nature of the posses 
sion of the. persons in whose names the Taluk was recorded. 
There might have been some force in the point if the faluk had 
been recorded in the finally published record-of-rights in the name 
of Asmat Ali showing that from his character as a tenant he has 
become the purchaser of the /a/wA; interest. But the record is in 
the name of Wazsdunnesea and the Subordinate Judge is inclined 
to believe that the plaintiff was not really cognisant of the true 
nature of the Taluk as recorded in the record-ofrights. On the 
question of limitation we .are in agreement with the Subordinate 
Judge that the present suit in so far as Taluk Jaduram is concerned 
is not barred by the statute of limitation. - 

With regard to estoppel, waiver, and acquiescence the only two 
documents to which our attention has been drawn are Ext. G and 
Ext. AA printed at pages 136 and 134 respectively of the second 
part of the paper-book. Ext, G is & mortgage bond executed in favour 
of the wives of Parbati Charan Nag and Uma Charan Nag, some 
of the present plaintiffs who took it from Durga who is said to bea 
co-sharer in this homestead. It does not appear that the plaintiffs 
or the predecessors of Parbati and Umacharan ever acquiesced 
in the description of the, homestead as given -by Durgscharan. 
Some stress has been laid on the -circymstance that the money 
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was being paid through one of the plaintiffs; but that is insufficient 
in our opinion to create waiver, estoppel or acquiescence against 
the said plaintiff or any other person, With regard to Ext. AA 
it is a judgment ina dispute case under the Bengal Tenancy Act: 
It appears that one Dwarka Nath Dutt was claiming a share as 
hisown in the homestead. Itis nota statement made either by 
Parbati or Umacharan or by the predecessors of the plaintiffs 
but:by Dwarka Nath Dutt and we think. that a statement made 
by Dwarka Nath Dutt has to be considered in the light of a civil 
litigation in which it was held that the plaintiffs had. no interest 
in the property which was the subject matter ‘of dispute in the 
proceedings under Section 103 of the Bengal Tenancy Act. Wa 
think‘that the Subordinate Judge is right when. he seid that: this 
document Ext. AA does not touch the plaintiffs or their predeces 
' gore, This ground, therefore, ‘fails, The result is that all ‘the 

grounds taken in this opposi. fail -and in our TER the > apponi 
must be dismissed. . 

. It remains now iocomidsr the E fled -ón behalf 
of the plaintiffs wlth reference to the other Taluk Rambhadra 
ir 'which. defendant No. 1 is interested. ‘The plaintiffs did not 
file 2 substantial appeal in time for want of funds and a prelimi- 
nary objection has been taken on’ behalf of the defendant ‘No, 1 
filed by-Dr. Basak that this cross-objection is not’ maintainable as 
against his client who was in the- category of respondent. ‘It is 
no doubt .true thaf there is a.conflict of authorities of the different 
High Courts in India as to whether a cross-objection can be. made 
by: one respondent against another; but this Qourt has left that 
question undecided and it is not necessary for our present purpose 
to decide the validity or otherwise of the preliminary objection as 
we shall presently show that on the merit we are unable to give 
effect to the contention raised ‘by the learned Advocate for'thé 
cróm*objection, It is’ first contended that with regard to Taluk 
Rambhadra the Subordinate Judge should have come to the sani; 
conclusion as he has reached with regard to the Taluk Jaduram; 
This argument. misses the fundamental: distinction between the -his- 
tory of the two Taluks. ‘Fhe purchase in respect of Talàk Rámbha: 
dra -was made in execution of the-decree obtained by Babu ‘Kuli 
Kissen Tagore: against the Dutts and others at a sale held'on 


the srst February, 1890." It'seemsto us that the ssle:ig ;one in 


which the purchase was made by Waxedurinesmsa for @ considers 
tlon-of Rs. 3,150 and she was declared a purchaser of the same 
after payment of the consideration, and. the- sale was: -confirmed 
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on the aist February. There is no concealment about the pür- 
chase of this property. It cannot be said having regard to the- 
evidence of Ismail Chowdhury that he had not. got the necessary. 
fonds with which to purchase the property. It is stated by. Ismail 
that he had got properties at that time in three districts, Chow- 
dhury Ismail states thus; ‘‘ My father Asmat Ali Khan Chowdhury 
died in Falgoon, r3rr. My mother Wazedennessa Khatoon 
died in Sravan, 1313. My mother had properties of her own in 
Cuttack, Faridpur and Jessore. She inherited those estates from 
her father and aunt. The total net collection of them was about 
Ra, #5 thoumnd.” It is said that this was really a ženami purchass 
for Asmat Ali. One fails to understand the motive for sucha 
Šenami sale. There is no presumption that when a ‘wife possessed 
of considerable wealth and considerable income purchases a pro- 
perty in her own name the property must be regarded as one 
purchased emai for her husband; and all the external indida of 
litle and possession are in the favour of the purchase made on 
the 25th May, 1895. The recordtofrights are in accordance with 
the real nature of this transaction, Some comment has beer | 
made by Dr. Sen Gupta appearing for the plaintiffs that there’ 
are some receipts with reference to this property which would gö 
to sliow that the landlord recognized Asmat Ali to be a tenant. 
The Subordinate Judge has considered the effect of such receipts 
He has dealt with the matter in his judgment and has referred in . 
details to the numerous collection papers of /alabdaki. He has 
at last come to the conclusion that the evidence is insufficient to 
rebut the presumption arising out of the finally published record- 
ofrights in favour of Wazedenneesa. It seems to us clearly proved 
both by oral and documentary evidence that exclusive possession 
of Taluk Rambhadra by Waxzedennessz and her successor since 
1896 has been established. It seems to us that in so far as this 
case is concerned the plaintiffs! crom-objection is really an idle 
one. We have, therefore, no hesitation in refusing the croes-objec- 
tion on merits, . 

Another point was taken with regard to this cros#-objection 
which forms the subject-matter of ground No. rr. That ground is to 
the following effect: " That the learned Court below ought to 
have’ held that C. S. Khatlans Nos 414, 416 to 417, 434 to 436, 
438, 442 and 458 of property No.: Ram Bhadra Dutt Taluk 
were in Khas possession of the plaintiffs, which is borne out even 
by the collection papers filed by defendant No. r." The Subordinate 
Judge after considering the entire evidence in the case came to 
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the conclusion and he was of opinion that not one inch of land is 
in the possession of the present plaintiffs as holders of Taluk Jadu- 
ram, We do not think that anything has been said by Dr. Sen Gupta 
which would: induce us.to diseent from the view taken by the 
Subordinate Judge. - ees 

" The result is that’ both tese ground i and the cross-objec- 
tion is dismissed. ^ `` 

The appeal is dismissed with costs, The hearing fee is 
assessod at fifteen gold Moburs These costs are payable by the 
by the -appellants to the plaintifs respondents who are Dr. Sen 
Gupte’s clients, Such costs of the paperbook as are incurred 
by the plaintiffs in connection with the appeal are also to be paid 
to them. 

The cros-objection is also diimisesd with costs, The hear 
ing foe is assessd at three gold mohurs, These costs are payable 
by the plaintiffs respondents Nos r to 7 to the Court of Warde 
Sir Saadullah’s client, Such portions of the paperbook coals as 
are incurred by Sir Sandullah’s client—the Court of Wards in 
connection with the cros#objetion mre also to be paid to the 
Court of Wards by croswobjectors, the plaintiffs, respondents 
Nos. t to 7. 


Patterson, J.:—l1 agree. 
ATM C Appeal and cross-obfection dismissed, 
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Meherrari least —Lease ef asli and diara lands at acenselidated rental-— 

Revenus oficer willing reni payable by ihe tenant of the diara portion 

' under Section 104 of the Bengal Tenancy Act (VIII of 1885)—Government 
artiliny the diara land us a temporarily settled estate with the Zamindar — 
. Contract of lease, if ayfected—Moharridar, tf he can show that he holds 
one tenancy at a consolidated renial—Dengal Tenancy Act, See. Ior-— 

Bengal Tenancy Act, Chap. X, Part 11—Presumplien —üniry in record-ef- 

When a Zomindar grants a matarrari lease in respect of lands comprising 
bis as lands and diara lands accreted to his estate at a coosofidated rental, his 
codtract Is-not affected when the Revenue officer settles the rent payable by 
the mokarraridar of the diera portion under Section 104 of the Bengal Tenancy 
Act, 186s, and Government settles the diara lands as a temporally settled 
estate with the mid Zemlodar. It is open to the mobarraridar to show that 
he holds one tenancy comprising bigger aren at & consolidated rental. The- 
mokarrari lease is not hit by Sectioa 191 of the Bengal Tenancy Act. 

Section 191 of the Beogal Tenancy Act contemplates that a [osse oc contract 
(provided it is made after. the passing of tbe Bengal Tenancy Act) may be; 
superseded as therein stated, only where the area comprised in tbe tenure oe 
holding to which the contract relates, is situato wholly in an estate not subject 
to a subeisting permanent settlement, 

Only the entry regarding rent and not other entries in the record whete 
proceedings under Chapter X Part LE of the Bengal RM Act have been 
taken, ls conclusive, 

Appeals by the Plaintiff 

Suite for rent, . 

The material facts appear from the judgment. 


Messrs. B. K. Bhattacharya (for Mr. B. Bagchi) and Jyotish. 
Chandra Duti for the Appellant. 


Messrs. U, N. Sen Gupta (Counsel) and Manmatha Nath Das 
Gupta for the Respondent, 
C, A, V, 


> Appeals from Appellate Decrees Nos. arı and ata, against the decrees of 
G. B. Synge, Exj., District Judge of Murshidabad, dated the 17th September, 
19035, affirming those of Baba Nogdndra Chandra Ganguli, Munsiff, tst Court, 
Bechampur, dated the goth April, 1935. 
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The following judgment was delivered :- ve 
These two appeals arises out of two rent suits, namely, Nos. 39 1937.' 
7 2 . nlt , 

and 2475 of 1934. Both of them’ have been dismissed by the Maharaja” Scish 


Courts below, and the plaintiff has accordingly preferred these two Chandra Nandi - 
appeals, — The Midiapore 

The first sult was fled by Maharaja Srish Chandra Nandi as Zemlodary Co.,Ltd.- 
shsbait of Thakur Sree Sree Lakshmi ane Deb and the second December, 9. 
in his personal capacity. T 

The idol is the proprietor of Touzi No. 56o of the Murshida- 
bad Collectorate. Under the idol Robert Watson & Co. held a 
garmuharari tenure of an area of 1321 Bighas of land at an 
annual rent of Rs. gsr. The interest of Robert Watson & Co. 
has devolved upon -the defendants respondenta, The said tenure 
was converted into a mskarari one in the year 1319 B. S.; 
selami was paid and the rent was fixed at Rs, 641 3 in perpetuity. 
On the rzrth April, 1913, the late Maharaja’ Manindra Chandra 
Nandi the father of Maharaja. Srish Chandra, who was then the 
shebait executed the wuwkarari polta in favour of the defendants 
respondents and the latter executed the corresponding Aeduitat. 
- In these documents it is recited that 951 bighas 16 cottas odd of 
the demised area was then in the river bed, and a covenant was 
made that if the tenant was unable to possess the said area or 
any part of it on reformation owing to the defect of title of the 
landlord, the landlord would either give -to'- the'tenant an equal 
quantity of land (rom other parts of his estate or allow propor 
tionate abatement of rent. 

Shortly after the execution of ths goffa and Adbwlia?-the st» 
merged lands appeared above water and became fit for cultivation. 
Diara proceedings were started by the Goverament as also pro: 
ceedings under Part-II of Chapter X of the Bengal Tenancy Act 
These proceedings were completed in the year 1916. The 
southernmost part comprising an area ofabout 573 bighas was found 
by the Revenue officers to be the lands of Touzi No, 565, and the 
middls portion comprising an area of about 356 Bighas was found " 
to be part of the old river bed. This portion with other accretions 
was formed into a separate estate, No. s304, andas it was alluvial 
accretion to:the lands of Touti No, £60 a temporary settlemant 
was offered to the proprietor of the latter estate, e.g. the idol repre: 
sented by Maharaja Manindra Chandra Nandi, The latter 
accepted the offer, and though the settlement ought to have been 
made with him es skedati, the actual settlement for a term of 
$ years and at a-revenus of Rs. t25 was made with bim in his 
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personal capacity with effect from April, rg2x. It is for this that 
the second rent suit has been brought by Maharaja Srish Chandra 
in his personal capacity as heir of his father, but it was concedéd 
by the plaintiff in the lower Court that the’ temporary settlement: 
of Estate No, s504 was really takon by the late Maharaja in his 
capacity as sheet and the second rent” suit ‘ought therefore to' 
be treated as having been brought by Malaraja Srish Chandra 
in his capacity of skebai/, In the proceedings under Part II ‘of 
Chapter X of the Bengal Tenancy, the defendants respondents 
wera recorded in the record-of-riphts to bein possession of the 
aforcaaid area of 366 odd bigh&s as tenants, and the fair rent 
payable by the said defendants respondents was settled under 
Section 104 of the Bengal Tenancy Act at Rs, rgr-5. The remain- 
ing portion of the newly formed land about 380 bighas in ares, 
the northernmost portion, was found to be reformations fa site 
of the lands of a &&es metal called Jhowbona belonging to Gov- 
ernment and the Government took possession thereof as part of 
its Aas mehal estate. 

' The net result of these proceedings was. that out of the 9£t^ 
bighas of land which was under water at the date of the ewAaruüri 
potta, only about 573 bighas were found to appertain to Towzi 
No. 560, and the defendant got possession thereof and ard in 
peaceful possession, An area of 366 bighas odd was found to be 
outside Touxi No. 560, but as the proprietor of Tousi No. 560 
got temporary settlement thereof from the Government, the defer. 
dants also got possession of the same and are in peaceful posses- 
tion, But they could not get possession of the remaining area 
of about 380 bighas which was found to bs part of Jhowbona and 
that by reason of the defect of title of the grantor of the swkwnari 
pola. - : 

The defendants thereupon demanded of Maharaja Manindra 
Chandra Nandi the fulfilment of his covenant, He was asked either 
to give land in lieu of, the said 380 bighas out of other portions of 
his estate or to give proportionate abatement of rent, After some, 
correspondence Maharaja Manindra Chandra Nandi agreed in, 
1934 to give a proportionate abatement of rent amounting, to, 
Rs. 184-15-0 on the said area of 380 bighas odd land, The rent 
for the area in possession of the defendants after tho said abate 
ment became accordingly Rs. 436-4. Ront at that rate was paid 
and accepted from 1331 to 1339 B. S. and inthe dakAslas granted 
to tho defendants the said rent is shown as due,in respect of 
ent fenancy consitting of lands of both /owsís Not. 560 and #504. 
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The first revenue settlement of Estate No. a504 expired in 
March, 1926 and thereafter up to March, 1928 yearly settlements 
were made by the Government with Maharaja Manindra Chandra 
Nandi at the same revenue of Rs, 135. In 1928-1929 the condi- 
tion of the property haying improved, revenue was assessed at 
Rs, 1038-13 and summary settlements were made with him till 
March 193%, the revenue payable being the said sum of Rs. 1038- 
13. In 1927-1928 the Government thought of a survey and settle- 
ment afresh under Part II of Chapter X of the Bengal Tenancy and 
2 revenue settlement for a term of years, Inthe proceedings under 


Section 104 of the Bengal Tenancy Act, the rent payable by the- 
defendants in respect of the area within Touxi No. 2504 in their 


possession was assessed at Ra, 285-4 in place of the former figure 
Ra, rgi-5. The record-ofrights was made final in 1932, and the 
Maharaja then engaged with the Government for a term of ten 
years agreeing to pay an annual revenue of Ra, xo85. 

In the first of the aforesaid rent suits, the plaintiff claimed at 
the rate of Ra, 641-3 and cess at the rate of Rs 25-8-3 per year. 
The total sum payable is shown in the plaint thus -— 

Rent for 1337 to Pous Kiet of 1340 e. Rs. s404 7 6 

Coss for the sald period “as » R& og 11 o 


Total .. Rs. asoo 2 6 
He gave credit for the payments made by the defendants as 








follows : E 
Towards rent -  '... - .. Re, 1259 4 3 
Cem s. 7 0 e us w R& 95 II O 
! Total ... Ra 1354 15 3 
He accordingly laid his clalm at we -Ru 1145 3 3 
Plus damages ose - . Re 286 4 9 





Total .. Re, r4gr 8 o 

The lands of the tenancy were described by reference to those 

settlement dags, in the possession of the defendants and which 

had been included in Touzi No. 560. In the second suit the 
claim was laid as follows: 

Rent for 1337 to 1339 at the rate of Ra. rsr-s. Ra 453 15 o 

Cess for do. at the rate of Rs. 4-11-9. Rs. 14 3 3 

Rent for rg4o at the rato ot Ra 2854 up to x ) 
"+ -Pous Kist aes bk oe Re 178. 4 0 
' Cess for the said period M s. e Re ‘5S 10 4 


Total Ra 652 o 9 
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He gave credit for the sum of R3, 451-10-6, Re. 451-12-9 being 
for rent and Rs. 19-13-9 for cess. The description of the tenancy 
is also by reference to the settlement dags in the posssssion of 
the defendants and included in, Tousi No. a£o4. The first suit 
proceeds upon the basis that the tenancy described therein is 


' covered by the mwharari pofta of 1913, and the second suit on 


the -basis that the lands mentioned in the schedule of the plaint 
in that suit are outside the said xfa and the claim is laid on the 
basis of the rent settled by the Revenue officers under Section ro4 
of the Bengal Tenancy Act. It has however been found by both 
the Courts below that the lands of both’ the suits are covered by 
the said offa and these reformed lands together with remaining 
380 bighas included in Jhowbana, are portions of the. gsr bighas 
which. were at the.date-of the $o/fe in the riverbed. . ^ .. 

‘ The defendants maintain’ that the division of the lands in. thett 
possession into tenanciés made by .the plaintiff in his plaints is 
imaginary and that the said lands form parts of one tenancy for 
which the rent payable was Rs. 456-4 per pear after. they? had been 
allowed abatement in rgaq by the late-Maharaja. They further 
pleaded that they had paid according to the said rate’ and’ -nothing 
was. therefore due.» The Courts below have found that the late 
Maharaja agreed in 1984 to grant an abatement of Rs. 184-15 per 
year on account of the fact that the defendants could not take 
possession of g8o bighas of land in which he had no title and 
that the payments made by the defendants were sufficient to “wipe 
bff the arrears of rent, taking the rate to be Re. 456 -4 per year. 

Mr, Bhattacharya, the learnel Advocate for the appellant, 
accepts the finding, as. he is bound to do in Second Appeal, that 
in 1924 the late Maharaja agreed to take the total sum of Rs. 456-4 
as the yéarly rent.. He says that the agreement of the yegr must 
be construéd to be an agreement of the following nature, namely, 
that the ‘Maharaja agreed to tike Rs. 15-5 per year in respect 
of the Diara lands, that being the fair rent settled by the Revenue 
authorities under section ro4 of the Bengal Tenancy Act, as 
payable by the defendants, and the balance of Ra 304-1 5 for the 
lands of Touzi No. 569. On this hypothesis he arguos that when 
in 1931-1932 the rent of the Diara lands was again ‘settled under 
ection 104 of the Béngal Tenency Act at Rs. 385-4 his client 
became entitled to rent at the rate of Rs. 304-154 R4 285-4 m 
Rs.590-h-o per year. He says that for 1340 his client is accor- 
dingly entitled to claim at this rate. This is his first contention. 


.ltcomes:jo fhis.that the agreement of 1924 was binding on his 
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client only during the currency of tho revenue settlement of the 
diara lands made with him by the revenue authorities on the 
footing that the rent payable by the defendants for the diara landa 
was Re. 151-5 per year. 

His second contention is that assuming that the Maharaja 
agreed in rga4 to take a consolidated rent of Re 456-4 for the 
asli and the dara lands, that agreement was only of binding effect 
till the second proceedings under Part II of Chapter X of the 
Bengal Tenancy Act which were made final in 193s and that 
thereafter the said agreement became void with the result that 
the plaintiff is entitled to fall back upon the swwrari palta of 
1913 and claim rent for the as# land at the $aAaj rate, i. © pro- 
portionate rent for 573 bighas in term of the potta, and to cjaim 
for the diara lands the rent settled under section 104 of the 
Tenancy Act, i.e. at the rate of Ra, s85-4. In support of both 
these contentions he relies upon section 191 of the Bengal Tenanoy 
‘Act as also on sections 1o4 and ro4-. 

On the findings arrived at by the Courts below which are 
supported by letters written by the late Maharaja, we cannot take 
the agreement of 1924 to be of the nature suggested by Mr. 
Bhattacharya. By the maid agreement the late Maharaja did not 
fix rent of the as lands at Rs. 304-15 and of the dfara land at 
Rs 151-4 He had granted in 1913 a swAarari lease of 1321 
bighas at arent of Rs, 641-3. When the lands appeared above 


` -water and he could not, on account of his defect of title, give 


the defendants possession of about 380 bighas, he reduced the 
rent from Ra 641-3 to Re. 456-4 in terms of his covenant in tha 
potta. i 

The position therefore, is this : 

When a semindar grants a swhareri lease in respect of lands 
comprising his as lands and iara lands accreted to his estate 
at a consolidated rental, is his contract affected when the revenue 
officers settle the rent payable by the maid tenant of the diarm 
portion under section 104 of the Bengal Tenancy Act and Govern 
ment settles the diara lands ass a temporarily settled estate with 
the said zemindar. This question, so far as we are aware bas 
not been decided in any of the reported cases. 

In Priya Nath Das v. Ramtaran Chatterjee (1) tho fair rent 
for the díara chak was settled under section io of the Act VIII 
of 1879 and a temporary land revenue settlement was concluded 
in 1882 with the proprietor of the adjoining Dena Dent sottled 


(t) (1903) I. L. R. 39 Calc. 811.. 
ae 
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estate, who had included the lands of the said ckak along with 
some of his asH wawsar ina ganti tenure at a fixed rent created 
it favour of the defendants, His representative sued the defen- 
dant for rent not at the rate proportionate to that mentioned in 
the ganti gotta, but at the rent settled by the revenue authorities 
under section ro of the Act VIII of 1879. Inthe last mentioned 
Act, however, there was no provision corresponding to section 191 
of the Bengal Tenancy Act. Lord Robertson held that the con- 


tract between the pafties was still binding, the temporary land 


revenue settlement of the. diava chak having been made with the 


‘grantor of the gas? potia, and the plaintiff was his representative- 
-in-interest. He also held that if the land revenue settlement had 


been made witha stranger and that stranger had sued for rent, 
the position would have been otherwise, on the principle that 
want of privity of contract between the plaintiff and the defen 


dant in that case would -have put the gust: pofta out of the way. 


The case of KAirode Kanta Roy v. Ahhoy Kumar Chatterjee (1) 


-which was for rent of the self-same cheb for a later period merely 


gives effect to the’ second proposition laid down by Lord Robertson. 


The temporary revenue settlement having expired, the Govern- 


‘ment concluded. another revenue settlement with the- persons 
‘who ‘were regarded as strangers to the adjoining permanently 
settled egtate, Before this revenue settlement with the plaintiffs 
of that suit, proceedings under Part II, Chapter X of the Bengal 
_Tenancy Act had hean taken and the rent payable by the defen 


dants forthe chaé in question settled under section 104 of the 
Act at Re 1967. This Court held that the plaintiffs were not 
the representatives of the proprietors of the permanently settled 
estate who had granted the gai ofta, but were strangers, In 
the case of Adwhfabeshi Dasi v. Srinath Das (s) a temporary 
settled estate was created in 1903 in respect of diara lands. In that 


case it does not appear from the report that rent payable by the 


, tenant was settled under section 104 of the Tenancy Act, and the 


contract by which the lands had been let out by the plaintiff 
predecessor to the defendant's predecessors was dated tho rgth 
February, 1884, | e. before the passing of the Bengal Tenancy. 
The effect of section 192 of the old : Act which according to case 


. law only-affected contracts made after the passing. of the Bengal 


Tenancy Act (VIII of 1885) was not therefore considered, and 
this Court following Fria Wath Dass case ‘s) held that the 


-` (1) (1916) 331. C. 490. 
ça) (1914) 19 C. EL. J: 614. (3) (1903) ILL. R. 30 Cale, 811, | 
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contract was binding in respect of a/3rds share in respect of 
which the plaintiff was the representative of the grantor. In the 
case of Saretary of State for India v. Ths Midnapore Zemindary 
Co. (1) which has been reversed by the Judicial Committee of 
the Privy Council on another point (2) Mr. Justice Mukherji laid 
down that notwithstanding proceedings under Chapter X, Part II 
of the Bengal Tenancy Act, the contract between the parties was 
binding where the land revenue settlement of the diara lands 
had been concluded with the grantor of the tenancy. or his 
representativo, but these observations do not cover the case 
before us, as the contract in that case had been entered. into 
before 1885, f«, before the passing of the Bengal Tenancy 
Act (VIII of 1885) In the case of Prafulla Nath Tagore v. 
Tweedie (3) the as lands together with some lands which 
were later on found to be diaru were settled by the proprietor of 
the permanently settled estate with the defendant in 1860 at a 
fixed rent. They took temporarily revenue settlement from Govern- 
ment of the sara land. Before the revenue settlement, rent pay- 
able by the defendant was settled under section, 104 of the Bengal 
Tenancy Act. As the contract was made before 1885, this Court» 
held that it could not be given a go by under section 192, but at 
page 18 of the report Chatterjee, J. expressed the opinion:;that 
IO4-] did not conclude the matter in favour of the plaintiff who 
bini: rent for the diara land at the rate fixed under section 
104. 

No doubt the settlement of rent under section ro4 is conclusive 
f.s., the rent roll is conclusive after final publication of the record, 
if proceedings under section ro4-H are taken. Under section ror 
also a landlord, or a tenant, or the Revenue Officer on his own 
motion can alter the rent fixed by contract entered into after the 
passing of the Bengal Tenancy Act, where the contract relates to 
land not included in a permanently settled estate, but none of the 
said parties can in our judgment create a new contract bot- 
ween the parties only to strike at it, When the contract is for ons 
tenancy bearing a consolidated rent covering doth lands of the 
permanently settled estate and 4fara lands, the contract cannot be 
split up, whether at the instance of the Revenue Officer or of the 
landlord alone or of the tenant alone, and made into two, That 
would be creating a new contract between the parties, 7.4., substitut- 


(1) (1927) F. A. 305 to 312 & 328 to 333. 
(a) (1937) 41 C. W. N. 1061, 
(3) (1921) 35 C. L. J. 14. 


$09 
Crete. 
1937» 
word 


Maharaja Scish 
Chandra Nandi 


v 
The Midnapore 
Zemindary Co., Ltd, 
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ing two tenancies in the place of one. This can only be done by 
the mutual consent of the landlord and tenant, The contract in 
the case before us is for payment of Re. 456-4 a year for both the 
asl and díara land. ‘Such a contract iy not hit by section 191 and 
the defendants are only bound to pay the consolidated rent of 
Ra, 456-4 per year. Section 19: contemplates that a lease or 
contract (provided it is made after the passing of the B. T. Act) 
may be superseded as therein stated, only where the area compris- 
ed in the tenure or holding to which the contract relates is situate 
wholly in an estate not subject to a subsisting permanent settle- 
ment. On the findings of the Courts below, this is not the case 
here. As for the entry in the record-ofrights being conclusive 
under sections to4 and 104-], we do not think that the entry that 
Re 285-4 is payable for the díara lands only, that ie, that these 
lands form a temancy dy iisk at that rent, can be regarded as 
conclusive, the preponderance of judicial opinion being in favout 
of the view that ow/y the entry regarding rent and not other entries 
in the record, where proceedings under Part II of Chapter X 
have been taken, is conclusive. It is accordingly open to the 
defendants in this case, to show that they hold oss tenancy com 
prising a bigger area at a rental of Rs. 456-4 per year. 

We are consequently of opinion that the appeals should be din 
missed with costs and we order accordingly, 
AT X. i Appeals dismissed, 


$ 


Vor, LXVI] HÍGH COURT. 
APPELLATE CIVIL. 


Bon Si» Leonard Wilfred James Costello, Acting Chief Justice 
and Mr, Justice N. G. A. Hagiey, 


BIDHUBALA DASI 


t. 
RAI SAHIB KUMUDNATH.DAS AND orugrs.* 


Bengal Tenancy Act (V1ll of 1885 as amended by Ast IV of 1938), Section 174, 
clauss (5)—Depesit of the ameunt raceverable in execytion, a condition 
precedeni—Ne deposit aleng with the trinum ionis DEP SINA 
tf incompetent. 

The deposit of the amount recoverable in execution of the decree. as contem- 
plated by Section 174 clause (5) is a condition precedent or at any rate a con- 
temporansous act In connection with the admission of the appeal. 

An appeal against an order refusing to set aside a mle made under the 
provisions of Section 174 of the Bengal Tenancy Act will be Incompetent Lf not 
acoompanted by a deposit of the amount recoverable in execution of the decree. 


Appeal by the judgment-debtor. 
Application for setting aside a salo under Section 174, clause (3) 
of the Bengal Tenancy Act, 


The material facts will appear from the judgment. 
Adess+s. Gunada Charan Sen, Jatindra Nath Sanyal and Joy 


Gopal Ghose for the Appellant. 

Messrs. Biresoav Bagchi and iiig Nath Das for the 
Respondent. 

Costello, A, C. J,:-—The present appellant is a lady named 
Sm. Bidhubala Dasi who is said to be the heiress of a certain 
judgment-debtor and as such she on the a4th, June, 1936 filed 
a petition under Section 174, sub-section (3) of the Bengal Tenancy 
Act for setting aside a sale which had taken place some six 
months before, os. on the aoth December, 1935, when the judg- 
ment«debtor's property, Lot No. 1, was sold to the decree-holder 
forthe sum of Re 50,000. The sale had taken place after an 
application made on the same day by the judgment-debtors for 
an adjournment of the sale had been rejected as frivolous, That 
was a last of a series of applications for adjournment. The mle 


*Appeal from Original Order No. 187 of 1997, against the order of 
8. C. Mukherjee, Esq., Sabordinate Judge of Bogra, dated the sand of January, 
1937. 


Jui», 28 
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as I have stated, took place on the zoth December, 1935 and on 
the zoth January, 1936 thirty days having elapsed and no objec- 
tion, having been raised, the:sale was confirmed and an order 
was recorded by the Sübordinate Judge to the effect that the 
case was dismissed. on full satisfaction. The six months later, 
Bidbubala came forward with an allegation that the sale proclama- 
tion were fraudulently suppressed and “consequently the ‘property 
which was worth not less than a lac of Rupees was sold and: 
auction-purchased by the decree-holders. themselves at a very 
inadequate price ws. Re. 50,000 causing substantial loss to the 
petitioner.” She also alleged that the description of the property 
in the sale proclamation was defective, untrue and misleading. 

The matter eventually came before the learned Subordinate 
Judge.on the arst January, 1937, when he said “The only point 
for decision in this case is—was there any material irregularity or 
fraud in publishing arid conducting the sale? If so, has the peti 
tioner sustained substantial loss thereby ?" - 

The property in question was -a Darpatnl comprising — 
Mouzwu in the districts of Dinajpur, Rangpur and Bogra. After 
considering the matter very carefully and all the evidence given 
before him, the learned Subordinate Judge came to the conclusion 
that there was no material irregularity in publishing and conduct- 
ing the sale Then he mid “Even if it be held that there was any 
material irregularity or fraud, then also the petitioner cannot 
succeed, for she bas failed to show that she has sustained sube- 
tantial loss by reason of the same, There is no documentary 
evidence to show the market value of such property at the time 
of the sale in question.” Towards the end of his judgment he 
said “All things considered, I find that the-petitioner has. failed to 
show. that. the property is. really worth more than Rs. 50,000 (the 
price fetched-at the sale) or that she has suffered any substantial 
loss by reason of any irregularity or fraud in publishing and com 
ducting the sale=“The application is hence rejected and the 
Miscellaneous Case dismissed with costs to tho. decree-holdera 
opposite party, It is against that order the petitioner Bidhubala 
seeks to appeal, 

The memorandum of appeal was presented to this Court on the 
gend April, 1937. The Stamp Reporter made a report, dated s3rd 
April, 1937- On the s7tb April, 1937, it is recorded in the Order 
book—"Appoel now in form, Register and post for hearing under 
Order XLI, Rule it, C. P. C." Then under date rst May, 1937, we 
find the entry ‘Appeal registered. On the 3rd May, 1937, the ling - 
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intimation was issued. So that by that date the-appeal purported to 
have been admitted. -It came before this Court under the pro- 
visions of Order XLI,-Rule rr on the a8th May, 1937, when an 
order was made that tbe appeal would be heard and that the 
preparation of the paper-book should be expedited and the appeal 
Bet down for hearing on the s8th of July which is to-day. ; 

Now a preliminary objection has besn taken on behalf of the 
respondents to the effect that the appeal is incompetent by reason 
of the provisions of the terms of the proviso to sub-section (s) of 
section. 174 of the Bengal Tenancy Act. That sub-section is in 
these words: "An appeal shall lie against an order setting: aside 
or refusing to set aside a sale : Provided that where the Court has 
refused to set aside the sale. on. the - application. of the judgment- 
debtor or any person whose interests are affected by the sale and 
the amount recoverable in execution of the decree is not in 
deposit, no such -appeal shall be admitted unless the appellant 
deposits such amount in Court.” This clearly was a: casa 
falling within the purview of -that proviso; that is to’ say, 
the Subordinate Judge had by his order, dated the send 
January, 1937 refused to set aside the sale which had been 
held on the goth December, 1935, on the application not of 
the judgment-debtor herself but of a person whose interests 
were affected by the sale, namely, the lady the heiress of tha 
judgment-debtor. In such circumstances, it is clear beyond all 
question that no appeal against the order of the learned Subor- 
dinate Judge ought to have been admitted, unless the appellant 
deposited “the amount recoverable in execution" in Court. 
That admittedly was not done, Had our attention been called 
to this point when the matter was before us on the s8th of May 
last, the would-be appellant would have been saved a good 
deal of trouble and a great deal of expense for we should then 
undoubtedly haye held that the appeal was not in order. As 
it is, our attention having been called to the provisiona of Section 
174, Sab-section (5), we are bound to hold that the deposit of 
the amount recoverable in execution of the decree is 2 condition 
precedent to or, at any rate, 2 contemporaneous act in connection 


with the admission of the appeal admission has nothing to do 


with the stage when the matter comes before the Court. That 
is made quite clear by putting in just aposition tbe proviso to 
Sub-section (3) of Section 174 and the provisions of Sub-section (5) 


of that section, In the former case, the expression is, “No. 


application by a judgment-debtor or any person whose interests 
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are affected by the sale shall be aZlemes unless the applicant 
either deposits the amount recoverable from him in execution 
of the decree or satisfied the Court, for reasons to be recorded 
by it in writing, that no such deposit is necdwsary.” In the 
latter case, the expression ie “No such appeal shall be admitted, 
unless the appellant deposits such sum in Court.” It is, in 
our opinion, not open to argument that the position is otherwise 
that where an appeel is preferred against an order dismissing an 
application to set aside a sale, the deposit must be made as 
required by Sub-section (5) before the appeal can be entered 
at all. 

Mr. Sen appearing on behalf of the appellant has frankly 
conceded that he is in a difficulty and being in that difficulty, 
he wanted us to do something which is not contemplated and, 
indeed, not authorised by the statute, namely, to give him now 
an opportunity of making the required deposit, That we have 
no power to do; nor, indeed, if we had, should we in the 
circumstances of the case be disposed to do it. The appeal 
must, accordingly, be dismissed with costs, : 


Edgley, J :—1 agree. 
8, C. R. C. Appeal dismissed, 


Vor. LXVII.] HIGH COURT. 


APPELLATE CRIMINAL '. 


Before. Mr. Justice J. R. E. Cunlife and Mr. Justice 
A. G. R. Henderson, 


FUKTA BIBI 


v. 
THE EMPEROR,* 


Criminal Protedure Code (Act V of 1898), Section 326, applicability of— Fury 
| discharged. at the request of accused and another selected by let, accused 
not objecting, 
Section 326 of the Code of Criminal Procedure deals with the summoning 
of jurors for a particular session. It has no concern with individual cases at all, 
When the Judge went out of his way to discharge the jury at the request 
of the accused and then selected another one by lot to which the accused never 
raised any objection : 
_ Held, that Section 326 of the Code of Criminal Procedure has no applica- 
toa: Xedar Nath Mahto v. King Emperor (1) referred to, 
Appeal under Section 41» of the Code of Criminal Procedure, . 
The material facts will appear from the judgment. 


The accused was sentenced to transportation for life under 
Section 302, Indian Penal Code. 

M». Suresh Chandra Talwqdar for the Appellant. 

M». Nirmal Chandra Chakvravarti for the Crown, 


The judgment of the Court was as follows : 


Henderson, J.:—The appellant has been convicted by the 
learned Additional Sessions Judge of Bakarganj, sitting with a 
jury, on an offence punishable under Section 302 of the Indian 
Penal Code, for the murder of her husband, and sentenced to 
transportation for life. The verdict was by a majority of five to 
four. It is not necessary to set out the facts of the case, inorder to 
deal with the points which have been urged before us, 

The only real point of law raised is one with regard to the 
jurisdiction of the Court. It is set out in ground No. r in the 
petition of appeal in thess terms: “ For that the trial was vitiated 
by non-compliance with Section $236 of the Code of Criminal 
Procedure." 

* Criminal Admitted Appeal No, 716 of 1935, against the conviction and 


sentence of A. D. Khan, Esq, First Additional Sessions Judge of Bakargan], 
dated the 13th July, 1935. 


(t) (1927) 3a C. W. N. 221 (F. B) 
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The facts which affect this matter areas follows: The trial 
was taken up before a certain jury. In the course of the trial, 
the appellant objected to a certain juror on grounds which were not 
really very serious. However, the learned Judge gave effect to 
her objection and discharged the jury. He summoned another 
jury, selected certain jurors by lot and then proceeded with the 
trial, One of the jurors selected intimated to the Court that he 
had heard something about the cate and he was discharged. 
Another juror was then selected by lot to fill the vacancy. The 
appellant never objected to any of these jurors. Thus there can 
be no question that no injustice of any kind hag been done to the 
appellant, The learned Judge went out of his way to discharge 
the jury at her request and then selected another one to which 
she never raised any objection, 

The criticism made of the learned Judge’s procedure is this 
that instead of summoning certain gentlemen living in the locality, 
he should have drawn lots from the total number of jury-men, 
under the provisions of Section 326 of the Criminal Procedure 
Code. Reliance was placed upon the Full Bench decision 
reported in Kedar Nath Mahto v. King Emperor (1). That 
decision affords no assistance at all, because the learned 
Judges were dealing with a later stage of the proceedings, 
that is to say, what the Judge has to do when the trial is 
actually taken up. It throws no light upon the meaning of Sec- 
tion 336. The plain fact of the matter is that none of the decisions 
cited are of any real assistancs, because we are now dealing with 
a particular case outside the scope of the Code altogether, in which 
a Judge has discharged a jury by virtue of his inherent power 
and then has to get on with the trial of the case.” It is only neces 
gary to read Section 326 to see that it has no kind of application 
to such a case, That section deals with the summoning of jurors 
for a particular session. It has really no concern with individual 
cases at all It is quite true that if this particular jury had no 
jurisdiction to try the case, we should be bounl to upset the 
verdict, however unreasonable such a courss might be, and whatever 
injustice it might actually cause. But here we need only to say 
that Section 326 has no application. It is not even contended 
that any prejudice has been caused to the appellant by the proce- 
dure adopted by the learned Judge, and there is no reason why 
we should interfere with the verdict, 

The only other point taken was that the learned Judge was 

(0 (1997) 9a C. W. N. gat, : 


Vor, LX VIL] aion COURT, 
not correct in what he told the jury about the law with regard to 
confessions, This criticism is undoubtedly well-founded. We hed 
to.consider tbe question only the other day and it is not necessary 
to repeat what we said then. The answer to it however is that 
in this case there never was a confession. So far from confessing, 
the appellant made sn exculpatory statement which contained &n 
admission that she actually administered the food in which the 
poison was contained. 
Both the points having failed, the appeal must be dismissed. 
Cunliffe, J. :—1 agree. 
P. R Appeal dismissed. 


CRIMINAL REFERENCE. 


' Before Mr. Justice J. R. E. Cunlife and Mr. Justice 
A. G, R. Henderson. 


KING EMPEROR 


v. 
TUKKU AND OTHERS,* 
Fury, verdict of, considered peroerm and against the weight of evidence 


— High Court, interference by, on reference by the Sessions Fudge—Indian 
Penal Code (Act XLV af 1860), Sections 148, 396. 


'T along with three others was tried together, T was charged under. 


‘Sections 148 and 986, Indian Penal Code and the other accused were tried 
under Sections 147 and 149/326 Indian Pena! Code. The jury unanimously found 
the three accused other than T not guilty, bot they found T guilty under 
Section 148 and not guilty under Section 326, Indian Penal Code. On a reference 
-belng made it was. 


Held, that whee three of the accused were found not guilty of the offence 
of rioting, the fury’s verdict of guilty in T's case under Section 148 was not at 
all justified. 

Held further that inasmuch as there was a clear and uncontradicted body 
of evidence against T for having cateed the death of a person by ontting him 
down with a dao, T should be convicted under section 326 Indian Penal Code. 


* Crimina! Roference No. 43 of 1936 by E. B. H. Baker, Esq, Sonsions 
Judge of Noakhal, dated the goth November, 1956, disegreeing with the 
verdict of the Jury in respect of one of the itoctised, 


$17 


= 
CRIMIMAL. 


1936. 
en am 


Fukta Bibi 


Y. 
Emperor. 
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Reference under Section 307 of the Code of Criminal 
Procedure. 

The material facta will appear from the following reference 2— 

I have the honour to make the following reference under 


' Section 307, Cr. P. C. in disagreement with the verdict of the 


Jury in respect of accused No. r Tukku. In this case four 
persons were on trial, the accused Takku being charged 
under Sections 148 and 326 I. P. C. and the remaining 
three accused Abdur Rahaman, Makku and Ismail under 
Sections 147 and 149/326 I. P. C. The- Jury: unanimously 
found accused: Nos. 2, 3 and 4 not guilty, and agreeing with this 
verdict I acquitted these persons The Jury, however, unani- 
mously found the accused No.:1 Tukku not guilty in respect 
of the charge under Section 326 I. P. C. but guilty in respect 
of the charge under Section 1348 I. P. C, I am unable to accept 
this latter portion of the verdict, which I regard as perverse, 
against the weight of evidence and meaningless, and in the interests 
of justice I consider it necessary to make this reference in respect 
of the accused Tukku alone. 

The case for the Crown is as follows: On rsth Baisakh 
last, corresponding to 28th April, 1936, a Civil Court Peon 
delivered possession of a certain plot of land to the com- 
plainant Soleiman Patwari P. W. x, who had purchased 
it at an auction sele. Soleiman had the -land ploughed by one of 
his men, and sewed it himself with paddy seed. His two nephews, 
Tofail and Mahammad, a drummer and several other persons 


‘were with bim. As they were returning northwards from the 


plot towards his house, the accused and others appeared armed 


: with 7a/Àis and daos. Accused Abdur Rahaman Hafez ordered his 


followers to cut down the complainant. A person named Abdul 
Malek, who is.not before the Court, struck a blow at Soleiman 
with a dao, but Soleiman warded it off witha stick and it merely 
grazed his left shoulder. Thereupon his nephew Tofail stepped for- 
ward in protest and was struck on the left breast by accused Tukku 
with a dao, Tofail fell down, and hia brother Mahammad was then 
struck with Jaf&i by accused Makku. Thereafter the -assailants 
departed and the complainant and his men'carried Tofail to the 
Hospital at Feni, where his dying declaration was recorded after a 
Doctor bad examined him onthe following day. He was detained in 


- the Hospital for six weeks, and subsequently underwent further treat- 


ment at Chittayong for several months, during the whole of which 
time he was unable to pursáa his profession as an agriculturist,. On 
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1& May, 1936, the complainant filed a complaint before the 
Sub-Divisional Officer, Feni, who sent it to the Police . with 
instructions to treat it as an F, I. R. The police investigated the 
case and arrested all the four accused. Tukku was detained in 
custody throughout the’ trial, but the other. three accused were 
on bail In support of its case the Crown. examined 12 
witnesses, of whom nine are from the locality: concerned, one 
is a Mukhtear of Feni, one is the Civil Court peon and one is 
the Investigating Officer. The evidence of the Doctor recorded 
in the Lower Court was read here under Section $09 Cr. P. C. 
‘The fourth accused made statements before the Magistrate 
and in the Sessions Court, They admitted delivery of possession 
of the land of Soleiman. Their case -was that when they: protested 
against the destruction of their paddy, which grew upon it, they 
were attacked by the complainant: and his men, They denied 
that they were guilty of rioting or that they struck .any member 
of the complainant’s party. They did not examine any witnesses. 
The accused Abdur Rahaman, Makku and Ismail were 
originally charged under Section 149/326 I. P. C. Only in this 
Court, at the request of the Public Prosecutor, a second charge 
under Section.147 I. P. C. was added against them. In my 
‘opinion, the verdict of the Jury in finding these three persons 
not guilty of the offences of rioting and for constructive liability 
in respect of an offence under Section 3236 I. P. C. was correct 
for various reasons. In this Court the witnesses to the occurrence 
mostly declared that the accused other than Tukku carried /athss 
in their hands. But in the lower Court no mention of éatéis was 
made in respect of accused Abdur Rahaman and Ismail, and 
eyen in this Court there were discrepancies in the evidence as 
to whether Ismail carried away weapon at ali, In the return of 
the Civil Court Peon the accused were not mentioned by name, 
and no reference was made to the use of latis by them. 
. The failure of the complainants’ party to send information to 
the Zhara, which was only 4 miles away, and the non-examina. 
tion of one Mohesh Chowkidar, named in the petition of complaint 
as 2 witness and presumably the Mahalla Chowkidar of the loca» 
lity, are also significant. In the circumstances, therefore, it is 
not surprising that the Jury came to the conclusion. that the 
. common intention to assault Soleman Patwari and his men, which 
is a necessary ingredient for the establishment of the charges 
under sections 147 and 149/326, Indian Penal Code had rot been 
proved by the prosecution, and a perusal of my charge will show 
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an indication to the Jury of my own views in this connection. It 
seems fairly clear from the evidence that the original intention 
of the accused was to protest, against the destruction of their 
paddy, and that what began as an. argument’. only subsequently 
developed : into an affray. For these various .reagons therefore 
it appeered to ma that the verdict of not guilty in respect of 
the accused Abdur: Rahaman, Makku and Ismail was a proper 
one, and that verdict was accordingly accepted. \ 

The ‘absurdity of a verdict of guilty against Tukku under 
section 148, Indian Penal Code will, however, be apparent. The 
evidence against all the four accused is precisely similar, and if 
three of them are found not guilty of the-offence-of rioting, it is 
impossible to see how the fourth can be found guilty of noting 
‘with a deadly weapon. The Jury apparently believed, as I my- 
self believe, that the story. of a common intention to assault, and 
of the carrying of weapons for that purpose, was a subsequent 
addition to the prosecution case, The accused Abdur: Rahman 


‘is the father of the other. three accused, and it .appedrs to me to 


be quite illogical to find "him and two of his:sons . not guilty of 
using’ force in respect of a particular common. intention, -and at 
the same time to find the third son guilty of :using.force with 
that: very same’ common intention. Either all must be guilty of 
rioting or none, and in this respect I submit that the finding of 
guilty pronounced ‘against Tokku under section 148, Indian Penal 
Code is clearly perverse, : 


‘The finding of not guilty pronounced against Tukku under 
section 326 Indian Penal Code is, in. my opinion, equally perverse. 
All the witnesses to the ocurrence, from start to.finish and at 
every stage of the enquiry and trial, unanimously stated that it 
was Tukku alone who struck Tofail with a daa, There is no 
question whatever that Tofail received grievous hurt from a deadly 
weapon, The medical evidence proves that conclusively, and 


tbe evidence of allthe eye-witnosses is that it was Tukku who 


inflicted that hurt. Although, therefore, the Jury had reasons to 


reject the story of 2 premeditated common intention to assault, 


I submit. that they had no good and proper reason for rejecting 
the undíscredited and unrebutted evidence of all the P. Ws 
to the effect that Tukku-caused grisvous hurt to Tofail, Their 
verdict of not guilty in respect of the charge under section 326, 
Indian Penal Code is, I submit, clearly perverse and against the 
weight of all the evidence on the record. 


l 
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Moreover, a finding of guilty under section 248, Indian Penal 
Code and of not guilty under section 326, Indian Penal Code in 
respect of precisely the same incident appears to me to be quite 
meaningless There is no evidence ‘that Tukku did anything 
except strike Tofail with a das. 1f the evidence on this point is 


disbelieved,. it is difficult to see what. reason the Jury had for ' 


believing’ that’ Tukku was present and commited: rioting witha 


dao in hie hand, for it has. not been suggested.by any of the P. Ws- 


that Tukku did anything with this- das. except use; it in the manner 
stated. For this reason also tbe verdict in respect of Tukku. 
is clearly perverse. 

I submit that a perusal. of my charge will show that. the Jury 
received a fair warning. of their ability to find Tukku guilty under 
section 326, Indian Penal Code even if they disbelieved the charges 


of rioting framed against him and the other accused. . There. 


appears therefore, to be no reasonable excuse for a verdict which 
iz so flagrantly ridiculous, I may also state for the information 
of the Hon'ble Court that, in order. to obviate any misappreben- 
sion as to the precise meaning of the verdict, the foreman of the 
Jury was three times asked by me to state. the Jury’s finding. On. 
each occasion the finding was repeated to him.for confirmation, 
the nature of the offence being stated: in addition.to the sections 
of the Indian Penal Code, It appears, therefore, that the mem- 
bers of the Jury were under no misapprehension as to, the actual 
nature of their: verdict, ani that this verdict . was. the result of 
sheer inability to consider intelligently the evidence adduced and 
the charges framed against the accused persons, ; 

For these various : reasons, therefore, I consider that the in- 
terests of justice require that the Jury’s verdict in respect of the 
accused Tukku should be set aside. In view of .the evidence 
and in view of the finding in respect .of the other three accused, 
I venture to submit that the Jury’s verdict in respect of Tukku 
should havo been that he was not guilty. in respect.of -the charge 
under section: 148, Indian Penal Code. but that his guilt'had been 
established in respect: of the charge.under section 396, Indian 
Penal: Code. Accordingly.. I would request that.the Hon'ble 
Court should be pleased to take such action in‘ respect of this case 
as they may think fit. 

The record is sent herewitb, . - 

Messrs. N. A. Khundhar and A. Lakiri for the Crown. : 

No one for the accused. . j 

The judgment of the Court. was as follows ; T 

l | 
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Cuntiffe, J. :— This is a reference with: regard. to the convic- 
tions brought in by a jury sitting with the learned Judge at Note 
khali in the cate of one Tukku: À 

Tukku was on bis trial with three others for : ube the death 
of a man called Tofail, It was a cultivator’s dispute of a very. 
common nature in the- district and the charge sgainst: Tukku was 
that -he committed crimes under sections 148 and 336 ofthe Code. 
The three other accused were: tried on charges framed under 
sections 147 and 149 read ‘with:326. They were all found not 
guilty of these charges, but the jary brought in a verdict of guilty 
against Tukku under section 148 and a verdict of not guilty’ under 


' section 326. Tho learned Judge ina short but very well-worded 


reference gives cogent reasons as to why this verdict in Tukku's 
case was a perverse and contrary one. He was at a loss to, under- 
stand and we agree with him how after the three acquittals under 
section 148, there should. have been a finding of guilty in Tukku’s 
case under section 148 and he also thought that there was a clear 
and uncontradicted body of evidence against Tukku for having 
caused ‘the death of Tofail by cutting him down witha dao. He 
points out that twelve witnesses spoke as to what. happened in the 
affray and the majority of them placed the’ guilt directly upon 
Tukku for causing the death of Tofail. It may be noted that.the 
second. accused. before the trial Court, one of the three who were 
acquitted, was the'father of Tukku and the two other accused, 
thus showing that- the- attack made upon Tofail and also upon a 


‘man by the name of Soleiman who was injured was in part, at any 


rate, a family affair and this fact makes a distinction drawn in 
Tukku's case with regard to bis guilt: under: section 148 all the 
more astonishing. There was no rebutting evidence of the. prose- 
cution case and I think that the learned Judge was amply justified 
in considering that a mis-carriage of justice has taken place here 
and having read his charge: to the jury, I think that this mis. 
carriage was inno way due' to the manner in which he handled the 


‘case, - Without unduly pressing his view of the effect in law of the 


evidence,- he indicated :quite clearly to the members of the jury 
what he thought were-the correct verdicts to bring in, having heard 
the evidence in the case. - 

For these reasons we shall accept this reference and as the 
learned Judge in the circumstances ' refraimed from - sentencing 
Tukku for his conviction under section 148, we-are free to put this 
verdict straight. We shall set aside the conviction under section 


` 148 as we consider it was--unjustified. We shall convict Tukku 


dr" a 


j^ 
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under section 326 and as loss of life was caused by his action, al- - 


though he wasa member of the party but, in my view, on the 
same object, we shall exercise a merciful attitude with regard to 
his sentence for causing Tofail’s death and as guilty of inflicting 
grievous hurt upon him, he will be sentenced to seven years’ 
rigorous imprisonment. 


Henderson, J. :—1 agree, 
P. Re References accepted. 


APPELLATE CIVIL. 
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RAJKUMAR DEUTY AND OTHERS. 


Possession, uii for~~Appellate Court, when can take additional evidence — 
Civil Procedure Coda (Act V ef 1908), See. 11, O. 41, R. 27—Res judicata 
—Combetency to iry the subsequenti issue—V aluation, 

Under O. 41, R. 27 of the Code of Civil Procedure production of additional 
evidence in the appellate Court ls dependent upon whether the appellate Court 
requires that evidence to enable it to pronounce fudgment. 

Parsotim Thakur v. Lal Mohar Thakur (1) referred to. 

Under section 11 of the Code of Civil Procedure there may be no ree judicata 
unless the Court which tries the first salt was competent to try the subsequent 
salt o the suit in which "the issoe in question had been subsequently raised. 
Mere competency to try the issue raised in the subsequent salt fe not enough] 


*Appeal from Original Decree No. 67 of 1934 against the decree of 
Paxiruddin Ahmed, Esq., Additional Subordinate Judge, Hooghly. at Howrah, 
dated the 31st December, 1933. - T 

(1) (1931) 54C. Li J. 1; 35 C. W. N. 786, . ES 
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there is a distinction between a suit and an issue and the decree In the previous 
salt cannot be treated as res judicata in the subsequent suit unl«as the Judge by 
whom it was made had jurisdiction to try and decide not only the particular 
matter in issue but also the subsequent suit itself in which the imrue is subse- 
quently raised. 


Gekul Mandar v. Pudmanund Singh (1) referred to. — 


In spite of large valuation in the subsequent suit there would be res judicata 


at least with regard to so much of the property as was dealt with in the 
previous suit, 


Drupad Chandra Naskar v, Bindumeyi Dasi (2) referred ta. 

Appeal by the Plaintiff. 

Suit for possession of share of property after partition, 
The material facts appear from the judgment. 3 


Messrs. Chandra Sekhar Sen and Khagendra Nath Mitter for 
tbe Appellant. 


Mosirs, Bijoy Kumar Bhalfacharjee, Indu Prokash Chatterji, 
Purnendu Kumar Batabyal and i iiaa Chakravarti for the 
Respondents, 

C; A, Y, 

The following judgments were delivered : 


S. K. Ghose, J. :—This is an appeal by the plaintiff in a suit 
for possession of 4 as. 6 gds. a kr. and s krants share in 30 items of 
properties after partition by metes and bounds. The relationship 
between the parties is explained inthe following geneological 
tree, | 

Madan Mohan Deoty 


«o Golok Gobinda Sreemanta = wife 
| Tripura Sundari 
Í | | i 
Banamali Kedar Priyanath:== wife Bholanath 
Gourmani 
pr-edeceased 
i i | | 
Kamin! Rajkumar | Mani 
(defendant 1) (defendant 3) plaintiff defendant 3 





By first wife By second wifo 
It may be mentioned here that defendant No, 4 Jatindra Nath 
Ghose has been made a party on the ground that he has purchased 


(1) (1902) L. R, a9 I. A. 196; L L. R. 29 Cale: i 
(2) (1925) 43 C. L, J. 606, 
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Rajkumar’s share in the disputed properties, It is also necessary to 
mention that Kedar married two wives in succession. His firgt wife 
bore. him two sons Kamini and Rajkumar and one daughter Kali- 
dasi, Kalidasi wae married to one Kedar Ghosh now deceased. 
The latter’s brother Satish Chandra Ghose played a part in the 
devolution of the properties in suit. Kalidasi was also an im 
portant witness for the plaintiff. The tuit is mainly contested by 
defendant No, r Rajkumar. The principal defence is with regard 
to three items of properties which are claimed by Rajkumar as his 
eclfacquired properties, The way in which the plaintiff claims to 
be entitled to 4 as 6 gds. 2 karas and a krants share in the dis 
puted properties i is explained in detail in the judgment under appeal 
and these matters need not be set forth here. I may merely 
mention that the share of Gobinda devolved on Kedar and the 
share of Sreemanta and Banamali devolved on Priyanath and the 
entire share of Priyanath thus acquired passed to Bholanath, 
Ultimately Kedar became entitled to-s/rath and Bholanath to 
yjzatbs, Kamini sold some of the anodétral landa to Jatindra Nath 
Ghose who again sold them to Rajkumar. Kamini bas since 
died leaving a widow Surabala. The learned Subordinate Judge 
has found that out of the 30 plots covered by the plaint 17 plots 
are included in the aforesaid Kobale of Rajkumar. The remain- 
ing 13 plots of the plaint are not so included and in them Kamini's 
widow Surabala has a share. But Surabala has not been made a 
party to the suit and so the learned Subordinate Judge has held 


that the suit is liable to dismissal for defect of parties, The learn 


ed ‘Subordinate Judge has further held that as regards the 3 items 
of properties which are in dispute they are the selfacquired 
properties of defendant No. x. Upon these findings the learned 
Subordinate Judge has dismissed the suit. Hence this appeal. 

In this Court it is agreed between the parties that as regards 
the rs plots of the plaint which are not covered by the Kobala 
executed by Jatindra Nath Ghose in favour of Rajkumar in respect 
of lands which originally belonged to Kamini the suit should stand 
dismissed on the ground that Surabala has not been made a party 
and that the suit should proceed in respect of the remaining 17 
plots. We accept this postion which is agreed to by the parties. 
The suit will therefore stand dismissed in respect of the 13 plots 
mentioned above. The appeal will also stand dismissed in respect 
of these plots. 

We now deal with the appeal in respect of the remaining 17 


plots. The question is with regard to the 3 items of properties 
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which have been held to be self-acquired properties of the defendant 
No. r. Bholanath had a share of 9 as. 6 gds. 3 kr. and a krants 
in the properties in suit. Some property which will.be referred 
to later was sold away by Bholanath in rgo4 the remaining 
properties were sold by Bholanath on the 17th January, 1916, the 
Kobala being executed in favour of Kusum Kumari the first 
wife of Raj Kumar. The plaintiffs case is that Kusum Kumari 
was only a Benamdar for Raj Kumar and all the brothers including 
the plaintiff, whereas the defence case is that Kusum Kumari was 
a Benamdar for Raj Kumar alone. It appears that this property was 
the subject of a previous suit, namely Title Suit No. 332 of I929 
wbich was brought by the present defendant No. 1 against the 
plaintiff and his brother. That was a suit for recovery of posses- 
sion on the ground that the property was purchased by the pre- 
sent defendant No, 1 alone and the present plaintiff and his 
brothers were mere licensees. The defence in that suit was - 
that the property was a joint acquisition on behalf of all the 
brothers, The trial Court held- in favour of the defence and 
dismissed the suit. On appeal the Subordinate Judge in the first 
appellate Court reversed the decree of the trial Court and decreed 
the suit, Thereafter the present defendant No. 3 Manilal pre- 
ferred a second appeal to the High Court impleading the other 
parties and the present plaintiff also preferred a cross-appsal, This . 
second appeal was pending judgment at the time at which the 
present suit was beimg tried in the Court below, The defendant 
No. r raised the plea of res-judicata on the ground that Title Suit 
No. 332 of 1939 has been decreed in his favour by tho first appel 
late Court, It appears that Title Suit No. 332 of 1929 had been 
-tried by the Munsif, 3rd Court, Howrah. The trial Court in this 
case held that the present suit is not triable by the Munsif, 3rd 
Court, Howrah and so the decree passed by the lower Court in 
that suit would not operate asa baras resjudicata to the present 
suit. It appears now that the second appeal aforesaid was decided 
by the High Court on the 38th June, 1934 and the result was that 
second appeal was allowed, the decree of the first appellate Court 
was reversed and that of the trial Court was restored, the suit 
being dismissed. In behalf of the appellant in this Court the 
aforesaid decision in the second appeal (tde. Judgment of 
Mr. Justice M. C, Ghose dated the 28th June, 1934) is sought 
to be put in as additional evidence on the issue as to res-judicata 
- and it is contended that the matter is now concluded in favour. of 
the plaintiff. It will be necessary to deal with the point first, No 
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doubt under Order XLI, rule a7 production of additional evidence 
in the appellate Court is dependent upon whether the appellate 
Court requires tbat evidence to enable it to pronounce judgment. 
Parsotim Thaker v. Lal Mokar Thakur (1). It is not seriously 
disputed bowever that such additional evidenca is necessary in 
the psjesent case to enable this Conit to deal adequately with the 
question of resjudicata which was already an issue at the trial, 
It is also not disputed that the aforesaid judgment of M. C, 
Ghose, J, although it was delivered during the pendency of the 
present appeal may be used as evidence on the question of res 
judicata. We therefore allow this evidence to be put in and 
proceed to consider the question on the merits, namely whether 
the Judgment operates as a bar of ree]udicata with regard to the 
property in question in the present suit Now in Title Suit 
No. 332 of 1929 the property in dispute was the property which 
is covered by Bholanath's kobala of ryth January, 1916, In the 
present suit many other properties are also in question. It is 
contended for the respondents in this Court that the decision of 
M. C. Ghose, J. does not in effect operate as res-Judicata because 
it was not a decision of the question which is now in issue. In 
Title Suit No. 332 of 1929 the question was whether the plaintiff 
in that soit, who is now defendant No. 1, had or had not 
proved that he had purchased the property with his own money 
and for his own benefit The decision was that he had 
not proved that he had purchased the property with his own 
money and on this ground it was held that he was not entitled to 
eject the defendant. It is contended that this decision does not 
go so far as to say that the property was purchased with the money 


of all the brothers who were parties to that suit. In reply to - 


this the learned Advocate for the plaintif-appellant says that he 
is concerned with the decision of the lower Court to the effect 
that the property belongs to defendant No. r. But in any case 
the effect of the final decision in T. S, No. 332 of 1929 was that 
the plaintiff was not liable to be evicted. That no doubt is an 


unsatisfactory position and the question upon which res judicata 


is based, namely that the property was the joint property of the 

plaintiff and his brothers, is left at large. But in any case it seems 

to us that the question of res judicata may be disposed of on 

another ground. Under section rr of the Code of Civi] Procedure 

there may be no ves fedicafa unless the Court which tries the first 

suit was competent to try the subsequent suit or tbe suit in which 
(1) (193P) 44 C. L. ]. 15 35 C. W. N. 786, 
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the issue in question had been subsequently raised. It has been 
pointed out that mere competency to try the issue raised in the 
subsequent suit is not enough, that there is & distinction between 
a suit and an issue, and that the decree in the previous suit cannot 
be treated as ses fudicafa in the subsequent suit unless the judge 
by whom it was made had jurisdiction to try and decide not only 
the particular matter in issue but also the subsequent suit itself in 
which the issue is subsequently raised: Gokul Mandar v. Pudma- 
awnd Singh (1), This brings into- question the valuation in the 
two suits. The learned Advocate for the plaintiff-appellant has 
contended that, in spite of a large valuation in the subsequent suit, 
there would be sss sedicata at least with regard to so much of the 
property as was dealt with in the previous suit and he has relied 
on the case of Drwjad Chandra Naskar. v. Bindumoyi Dasi (1). 
As a proposition of law this is not in dispute, but there is dispute on 
the facts, In the case cited it appears that the plaintif was the 
same in both the suits and so the valuation put by him in the first 
suit was binding on him in the subsequent suit, The relief asked 
for was also the same in both the suits, both being declaratory 
suits and the subsequent suit was only of à more comprehensive 
nature. But in the present case the circumstances appear to be 
diffstent, The .previous suit namely T. S, No. 332 of 1929 was a 
suit in ejectment and the value was stated thus: Suit for 
declaration that the defendants have lost the right to possess the 
disputed house as licensees ; the prayer for ejecting them is valued 
at R& 75 and the prayer for injunction against them is valued at 
Rs. 45 and the damages are tentatively valued at Re. 33, in all thé 
suit is valued at Ra. 133." The Advocate for the respondent is 


"not ,possibly correct in suggestiog that this was a valuation in 


< actordance with section 7, clause XI, sub-clause (cc) of the Court- 
. fees Act as in a suit by a landlord against a tenant. But in any 


2 7.0396 the value thus estimated was not the market value of the 


property. The market value io accordance with the Kobala of 
Bholanath of the 17th January, 1916 was Rs. 3,500. That isa 
Kobala on which defendant No. r also bases his title. Tho plain 
tiff is not bound by’ the valuation put by the defendant No. r in 


- the previous suit and he is entitled to rely in a suit for a partition 


upon the market value of the property which is evidenced by the 
aforesaid Kobala The entire valus in the present suit is 
_ Re 20,000 and the plaintit i is entitled to say that in so far as tho 


(t) (1904) L. R. 99 1. A. 196 ; I. L, R. 39 Cale. 707. 
(3) (1925) 43 C. L.-J. 606. 
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in tha plaint out of the purchase money of Ra. 3500, Re. 3000 
was lént by Kalidasi Dasi and the balance came out of the 
surplus sale proceeds of the joint property of the plaintiff and 
his brothers which was in the hand of defendant No. r. Itis 
conceded that defendant No. 1, bsing the eldest after Kamini’s 
death, used to. look after the affairs of his brothers who were 


. under his tutelege. But the- learned Subordinate Judge has 


pointed out that in so far as the sale proceeds being in the hands 
of defendant No, r ig concerned there is absolutely no evidence - 
in support of such a story. It appears further that Jatindra Nath 
Ghose issued a cheque for Rs, 300» in the name of Raj Kumar 
and his deposition is to the effect that he did so at the request 
of Kalidasi. But Kalidasi, it appears, did not say this and the 
learned Judge gays that her evidence is a jumble of contradictory 
and inconsistent statements. Then it appears that Satish Ghose 
issued two chequea, one for Rs. 2000 and another for Rs. 300 
and the story further is that Satis did so in order to help Kalidasi 
who wanted to help Rej Kumar. But according to the evidence 
it was about this time there was considerable ill-feeling between: 
Kalidasi and Satis and the learned Judge points out that it is 
improbable that Satis would yield to any request on the part of 
Kalidasi to help her with money. Satis did draw a cheque for 
Rs. roor on the 4th December, 1915 for payment to Raj Kumar, 
vide Ext. A. Raj Kumar' case is that Satis failed to supply 
him with the remainder of the purchase price and so he had to take 
a loan of :Rs. 3000 from the Firm of Mesa, D. N. Ghose and 
` Brothers by a cheque which he cashed on the 17th January, 1915 
the date on which the Kobala was executed. This story is 


* borne out by the Bank Account Ext, Ar. lt is not disputed 


that Kemini was separated -from his brothers when this property 
was acquired, so he does not come into the picture. The 
learned Judge finds from the evidence that it is certain that 
Kalidasi knew nothing whatsoever as to the source whence the 


' gmoney came for the purchase of Bholanath's share in the property. 
;. But there is the undoubted fact that Satis instituted T. S. No. 103 


"of 1916 on the rath May, 1916 against Raj Kumar alone., Tho 
‘ledrried Judge says quite cogently that if Satis had advanced 
this money for the benefit of all the brothers he would have 
nade all of them parties to the suit, or would have sued Rij 
Kumar as Karta of the family, But that was not done. On the 
28th June, r916 Kalidasi filed Partition Suit No. rag of 1916 
with regard to the properties which had been held by her husband 
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and Satis jointly. In x93a Satis put his decree in T. 8, No, 103 of 
1916 into execution and Kalidasi also put her decree in T. S, 
No, 129 of 1916 into execution, On the roth January, 1924 
there was a compromise between the parties wde Ext, E, To 
that Raj Kumar was not a party, but there is the significant 
statement in paragraph r of the petition to the effect that Kalidasi 
had received full satisfaction of her share of the decretal amount 
from Raj Kumar, Therefore on her own showing it was Raj 
Kumar who had paid. The learned Judge has gone into the 
question of the source from which Raj Kumar may have provided 
the funds and he has come’ to the conclusion that Raj Kumar had 
some funds to draw upon. The learned Judge has taken the 
trouble to analyse the facts in great detail and ultimately he hai 
come to the conclusion that the property in question was not 
acquired with money supplied by Kalidasi and the’ surplus sale 
proceeds of joint land, but that it was acquired by defendant No. 1 
with money borrowed by him from Satis and the Firm D. N. Ghose 
and Bros. on his own account and further that he subsequently 
repaid the’ borrowings with his own money and ot from any 
ancestral funds, <It-is impossible in this Court for us to try and 
come to ‘a different conclusion, In fact the learned Advocate for 
the appellant has not made any serious attempt to draw our atten 
tion to the oral evidence and it is noteworthy that-the deposition 
of Kalidasi who is the main witness for thè plaintiff has not even. 
been printed in the paper book. The learned- Advocate for the 
plaintiff appellant has relied on the fact that it is found that the 
defendant No. x. was the Xara of the family, that he had no 
money of his own because he was obliged to borrow from Satis 
and Jatindra and that in factata subsequent period he filed a. 
petition for insolvency. The latter point is :of -no avail because 
in the first place the petition for insolvency was filed in 1920 and 
it was dismissed onthe ground that the alleged ground of insol. 
vency was not genuine. Butin any case it is clear that the pur- 
chase móney has not been traced to any joint fund and grimufacie 


the tranimction was by the defendant No..r alone. On the other - 
aide the principal witness, as I say, was Kalidasi who is said to 
have supplied the money but she is disbelieved by the Subordinate 


Judge and the very statement in her petition “of compromise with: 
Satis shows that it was defendant No, 1 who had repaid the money. 
In these circumstances we’see no reason to differ from the findings 
of the trial court end we must hold that the property in question 
ig not the joint property of the plaintiff and bise brothers, There- 
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iii fore the plaintiff ig not entitled to partition in respect of that 
1937. property, - 
Gonesh Chandra The second item of property which is in dispute has been 
D eter called the Belgatchia garden and it originally belonged to Bhola- , 
I Shasa. nath, In 1904 he executed a kobala in favour of one Belilios of 
Ra f of Howrah. On the latter's death his widow executed a kobala 

jkumar Denty, 


== in favour of Kedar Nath Ghose the deceased husband of Kalidasi 
9. K. Chess, F. — and his brother Satis Chandra Ghose, The plaintifs case in 

m the plaint is that those kobalas were not genuine transactions and 
the property never left the possession of the joint family. After 
the death of Kedar Nath Ghose, Satis filed Suit No. r20 of 1933 
for recovery of possession of the garden on declaration of title 
thereto and he obtained a decree. Thereafter Satis died and 
the executors of his will executed a kobala on the sth November, 
1928, in favour of defendant No. r by which they sold the pro- 
perty to him for Ra, 7000. The plaintiffs have challenged the 
kobala as fraudulent while the defence is that the kobala is 
genuine, The learned Judge bas held in favour of the defence, 
The learned Advocate for the appellant in this Court has con 
ceded that he cannot press the case made in the plaint, that all 
tha kobalas in respect of this property were mere paper transac- 
tios and that the property was all the time in the joint possession 
of the plaintiff and his brothers, He has conceded that the 
kobalas prior to the kobala in favour of defendant No. r were 
genuine, that possession was transferred in accordance with those 
kobalag, and further that Satis was actually in possession at least 
up to May or June, r916 when he brought hls suit on the allega- 
tion that he had been dispossessed. As regards ths kobala in 
favour of defendant No. r the learned Judge bslow was no doubt 
wrong in thinking that there is no pleading in the plaint as to the 
genuineness or Otherwise of that document, Paragraph 4 of the 
plaint does contain a statement to the effect that the kobala in 
question was fraudulent and was without consideration. But 
it does not appear that at the trial this part of the case was 
seriously pressed or any evidence was given in support of it. 
Defendant No, r gave his deposition to the effect that he paid 
the consideration money but our attention has not bsen drawn 
to any crossexamination on that point In this state of the 
evidence we are not prepared to hold that the document in ques 
tion must be thrown aside as being & mere papsr transaction, 
We must take it to be a genuine transfer and on the face of it, 
it was p transfer in favour of defendant No. r salons Now the 
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question turns upon this, who were in possession after the decree 
of Satis and up to the time of the kobala by the executors of 
Satis's will in favour of defendant No. 1. For the appellant in 
this Court stress has been laid on the admission of defendant 
No. x to the effect that Satis did not execute his decree end 
tbat defendant No, r himself was in possession as an agent of 
Kalidasi The property was once the joint property of Kalidasi 
and Satis. A quarrel broke out between the two and apparently 
defendant No, : took Kalidasi’s part, Itis however too much to 
say that the deposition of defendant No. x shows that Satis had 
lost bis title by adverse possession. That could not have been 
the case because defendant No. 1 himself purchased the property 
from the executors. There is documentary evidence to show that 
long afler Satiss death the books of the landlord and the Munici 
pality contained the name of Satis as tenant, and rents and taxes 
were paid in his name by defendant No. r vide. Ertas. L, M, M(8) 
and N. There is no evidence that’ any body else paid the taxes 
and rent and in fact plaintiff admits that he never paid any thing 
for his property. Thus it is not right to say that Satis’s possoe 
sion has ceased or that there was adverse possession by some 
body else by reason of which his title has ceased. That being 
the case it seems to us that defendant No. 1 got good title by his 
purchase from the executors of Satis’s will and this purchase was 
in behalf of defendant No. : himself and not in behalf of the 
joint family. We must therefore uphold the findings of the leatned 
Judge below as regards this property and find that it is not the 
joint property of the plaintiff and the defendants - 

The third item of property in dispute is the share of Kamini 
who executed a kobala in favour of Jatindra Nath Ghose defendant 
No, 4 who again executed a kobala in favour of the plaintiff and 
the defendant No, 1 on the goth May, rgs8. Plaintiff claims à 
half share in this property by virtue of this kobala while the deferce 
of defendant No. 1 is that it was be alone who supplied the conal- 
deration money and the namo of the plaintiff was inserted surreptl 
tiously in the document, The learned Judge below has relied 
upon an inconsistency in the evidence of the plaintiff os., that 
although in paragraph 7 of the plaint it is alleged that the share 
was purchased by the plaintiff and the defendant No. 1 with the 
money which they received as heirs of Bholanath, in his depoei- 
tlon he stated that the purchase money was provided for by him, 
But on the other hand the deposition of Raj Kumar to the effect 
that he alone gave the money also stands uncorrobotated. Tho 
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vendor Jatindra Ghose deposes in support of the document, but 
did not expressly say from whom he recaived the consideration. 
Raj Kumar says that he gave the monsy to Haridas but the 
latter, it appears, states that he does not remembor from whom he 
received the money. The learned Judge comes to a somewhat 
halting finding and says “very probably the plaintif’s name was 
surreptitiously introduced into the kobala." The deposition of 
Raj Kumar is to the effect:—“ How Ganesh’s name came to be 
written in the kobala, I cannot tell. When I saw it at the time 
of registration I did not mind to pick up a row with Ganesh.” 
The story seems to us to be too improbable to be true, We 
consider that the oral evidence is very unsatisfactory and that 
the safest course is to follow the document itself. There is no 
reason for holding that the name of the plaintiff was surreptitiously 
introduced into this documant. On the face of it the purchasers 
were the plaintiff and the defendant No, 1. Therefore the plaintiff 
is entitled to a half share in this property. Accordingly he is 
entitled to a partition of his half share in respect of this property. 


' To this extent the present appsal will succeed, In other respects 


it will tand dismissed. 

The plaintiff is entitled to his costs in proportion to his success 
in this Court as also in the Court below, namely 34rd, from the 
defendant No. 1 and the defendant No. 1 also is entitled to his 
costs in proportion to his success in this Court as also in the 
Court below, namely 34rd, from the plaintiff. Future costs will 
abide the result. The hearing fee is assessed at three gold mohurs. 

Patterson, J. 1—I agree, 


AT. M Appeal allowed in part. 


Vor, LXvit] BIGH COURT. 


Before Mr. Justice C. Bartley and Mr. Justice 
Syed Nasim AÑ. l 


RAJA BIRENDRA NATH ROY BAHADUR 


v. 


PURAN CHAND NOHATA AND orHZzs.* 


Civil Procedure Code (Act V of 1908), Order 21, rule 34, if. limited te cami 
where the decree for execution of document. is passed in a siit for specific 
performance of contracts. 

Order 21, rule 34 of the Code of Civil Procedure simply contemplates that 
there should be a decree for the execution of a document, which may be passed 
inany suit. The rule is not limited to cases where the decree for execution of a 
document is paseed in a sult for specific performance of contracts. 


_ Appeal by the Decree-holder. 
Proceeding under Section 47 of the Civil Procedure Code. 
The material facts will appear from the judgment. 


Messrs, Jatindra Mohan Choudhury and Govinda Mokan Roy 
for the Appellant. : 


Messrs, Gopal Chandra Das and Sudhir Chandra Chowdhury 
for the Respondents in 34a and 343. 


The Judgment of the Court was as follows : 

Nasim All, J. :—This appeal arises out of a proceeding under 
section 47 of the Code of Civil Procedure and is against an order 
ofthe first Court of the Subordinate Judge of Pabna, dated the 
yth March, 1936, rejecting the appellant's application for execu- 
tion of a decree under the provisions of Order 21, rule 34 of the 
Code of Civil Procedure, That rule is in these terms :— 

"Where a decree is for the execution of a document or for the 
endorsement of a negotiable instrument and the judgment-debtor 
neglects or rufuses to obey the decree, the decree-holder may 
prepare & draft of the document or endorsement in accordance with 
the terms of the decree and deliver the same to the Court”. 

The petition of the appellant for execution contains a prayer 
in terms of rule 34 of the Code, The questions for determination 
therefore are (1) whether the decree is a decree for execution 
of & document, (2) whether the judgmentedebtor has neglected or 
refused to obey the decree, 


*Appeals from Original Orders Nos. 342 to 348 af 1936, against tho orders 
of T. K, Nagy Esq Subordinate Judge, 1st Court of Pabna, dated the 7th of 
Maroh, 1996. 
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As regards the first point it appears that the decree was made 
by consent in a suit for recovery of possession of certain lands. 
The petition of com pormise, in terms of which the consent decree 
was made, shows that the claim for Khas possession of the plain 
tiffin the suit, who are the respondents in these repeals, was 
given up in respect of a portion of the disputed lands.as the appel- 
lant agreed to take a permanent lease of those lands at a certain 
rent. It further appears from the petition -of compromise that the 
parties agreed that either the decrae would be registered or formal 
leases would be executed. The petition of compromise also states 
that each of the terms of the compromise isa consileration for 
the whole, Under these circumstances it cannot be said that the 
execution and registration of the lease in respsct of a portion of 
the disputed land was nota matter relating toa suite In view of 
the definite statement in the decree that the parties are to execute 
and register the leases it cannot bs said that this portion of the 
decree is not operative. The learned Subordinate Judge has 
observed that an order under Order ar, rule 34 can be made only 
when a decree for execution of a document is made in a suit for 
specific performance of contracts. There is no foundation for 
stich a view inthe rule itself. Toe rule simply contemplates that 
there should be a decree for execution of a document. It may be 
passed in any suit, Weare, therefore, of opinion that there is a 
decres for tho execution of & document in this case within the 
meaning of Order 21, rule 34, CL (1) of the Code. 

The next question is whether the respondents neglected or 
refused to obey the decree, The case of the respondents is that 
they did not neglect or refuse to obey the decree and that they 
have no objection to the execution and registration of the leases . 
provided the-map which forms part of the decrea is relayed in the 
locality before the leases are executed in order that thera may be 
no dispute abont the identity of the leasehold lands in future. 
This being the position taken up by the respondents wa are of 
opinion that the proper order to make in these appsalsis t set 
aside the order of the learned Subordinate Judze refusing the 
appellant’s application under Order ar, rule 34. of the Cole and 
to send the case backto him for dealing with tha eppellant’s 
application under Order ar, rule 34 of the Code of Civil Procedure 
according to law, and we order accordingly, 

The appellant is directed to prepare the draft of the Kabuiiats 
in terms of the petition of compromise making the map and the 
field book, which have been made part of the consent decree, 
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parts of tha Kabuliats, He is also directed to insert into the 
draft leases the same deecription of the demised lands as they are 
given in the consent decree. The respondents are also directed 
to submit similar drafte of ths corresponding Pottas. ‘These drafts 
are fo be submitted to the Court within three months from the 
date of the arrival of the record of these appealsin the Lower 
Court. The learned Subordinate Judge will thereupon proceed 
to dispose of the application of the appellant for execution in 
accordance with sub-rules 2, 3, 4 and 6 of O. ar, r. 34 of the Code 
of Civil Procedure. The learned Subordinate Judge is also 
directed to take into consideration the transfers of landlords’ in- 
terest which have taken place after the consent decree, 


Parties will beir their own costs in Appeals Nor 34s and 343 
of 1936. 

There will be no order for costs in the other appeals. 

Let the records be sent down as eirly as possible, 

Bartley, J. :—1 agree, 


D, R. Appeals allowed | Case remanded. 


Before Mr. Justice S. K, Ghose and Mr. Justice N, G. A, Edgley. 
HARADHONE GHOSE 


v. 
DASARATHI MUKHOPADHYA AND OTHERS.* . 


Bequest, if absolute-- Interpretation. of Will—Further interest given merely 
after or om the termination af denee's interest—Absolute interest, if cut 
dew». 


The word Wed used in 2 Will means death oc absence. 
f ; ; 
Where the terms Indicate thata bequest is an absoluta one and further 


interests are given merely after or on the termination of that donee's interest 
and not in defeasance of It, the absolute interest ls not cut down and the further 


*Appeal from Appellate Decree No. 1165 of 1947 agalnst the decree of 
R. F. Lodge, Esq. Additional District Judge, 34 Parganas, : dated the 16th 
March, 1937 affirming tbat of Baba Sites Chandra Sen, eer Judge, 


1st Court, 24 Parganas, dated the asth May, 1936. 
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Interests fall: Suresk Chandra Palit v. Lalit Mohan Dutta Chowdhuri (1) re 
ferred to 

Where tho terms of a Will provided that on the death of the testatox’s wife 
and one of the sch’s wife, the testator’s second gon B would get the aforesaid 
two properties In absolute interest ( AQF KW )and then it was further provided 
that at the time of the WIN there was no grandson living, bat if any 
grandson should be born, then failing his own eons and falling those -in 
whose favour provision has already been made tho grandsons would get me 
properties absolutely, failing that the daughters would get them 1 

Held, that it was clear from the terms that the intention of the-testator was 
to make an absolute gift in favour of B. 


Appeal by the Plaintiff. 
The material facts will appear from the Judgment, 


— Massrs. Bhupendra Nath Roy Chowdhury and Radhika Cha- 
ran Chatterfi for the Appellant. 


Messrs. Abinas Chandra Ghose, Krishna Kishore Basak and 
Amarendra Nath Roy Chowdhury for the Respondents. 


. The judgment of the Court was as follows : 

S. K. Ghose, J. :—I'his second appeal raises a question of 
interpretation of a Will. The appellant was the plaintiff in the 
sut. The Will was executed by one Behari Lal Ghose on rsth 
January, 1921. He died on a4th March, 1924. His widow 
Binodini died in 1927. He left two sons and three daughters of 
whom the eldest is Bonwari whose two sons Haradhan and 
Jibandhan (since dead) instituted the suit. The second son 
Bibhgti is named as executor in the Will and is defendant 
No. a. The present defendant, No. r obtained a money decree 
against Bibhuti and in execution of that decree attached premises 
Nos. 37 and 39, Kalidas Patitundi Lane which belonged to Behari 
Lal Ghose and are mentioned in the Will. Bonwari’s two sons 
filed a claim case but it was dismissed for default, Thereupon 
they brought the present suit. Their case was that by the Will 
absolute interest in these two properties was bequeathed to them, 
that the interest that was bequeathed to Bibhuti was not absolute, 
and that therefore these properties could not be attached and sold 
in execution of a personal decree against Bibhuti, The Courts 
below have agreed in holding that by the Will absolute interest was 
bequeathed to Bibhuti in respect of the two properties in question. 
In that view they have agreed in dismissing the suit Hence this 
second appeal by the plaintiff, 


— 
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(1) (1915) 22 C. L, J. 3165 20 C. W. Nè 463. 
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The question is whether the bequest in favour of Bibhuti in 
respect of the aforesaid two properties was absolute or only for 
life, The terms of the Will are as follows:—The eldest son 
Bonwari is disinhérited but ‘some provision is made for his main- 
tenance out of certain other properties The wife Benodini and 
Bonwart’s wife Sudhamoni are given the life interest half and.half 
in the income of the properties Nos, 37 and 39, Kalidas Patitundi 
Lane. The second son Bibhuti and daughter Sohggini are.named 
as executor and executrix respectively. “Then it is provided that 
on the death of Binodini and Sudbamoni, Bibhuti will get the 
aforesaid two properties in absolute interest ( fags ee). Certain 
other provisions follow with regard to the maintenance of the wife 
and the daughter-in-law out of these properties. It is also provided 
that in case of these properties being acquired by Government 
compensation money would be spent in a certain way including the 
providing of accommodation for the aforesaid two ladies. Then 
there are provisions for the maintenance of the other members of 
the family out of the income sof other properties, It is further 
provided -that if in future the three married daughters should be 
inconvenienced Bibhuti would find accommodation for them in the 
two Calcutta properties. Then the testator goes on to say that at the 
time of the Will, there was no grandson living but, ifany grandson 
should be born, then failing his own sons oC atata seers ten ) 
and failing ( qwka) those in whose favour provision had already 
‘been made the grandsons would get the properties absolutely 
(a we) Failing that ( safety ) -the daughters’ sons would get 
then. The Courts below have agreed in interpreting the above 
terms as meaning that the bequest in favour of Bibhuti taking 
place on the death of the wife and the daughter-in-law was an abso- 
lute one and that the latter bequest in favour of the grand-children 
would only take place if Bibbuti should not be living at the time 
of the testators death, in other words, when the fund bequeathed 
should become payable or distributable as laid down in section 
124 of the Succession Act. There has been some controversy as 
to the meaning of the word ( wek1). It means death, or absence 
which is the sametbing but the question is as to the point of time 
of death of the testator? son (ty ) It clearly means, if the 
eon Bibhuti should not be living at the time when the Will should 
come into operation, Bibhuti is living still, the two ladies are 
dead, the grandsons were born after the death of the testator. 
For the appellant great strees hag been laid on section 88 of the 
Succession Act and it was contended that the clause in fayour of 
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Bibhuti and the clause in favour of the grandsons are irreconcil- 
able and therefore the latter clause. in favour of the grandsons 
should prevail, But I.do not think. ‘that the two- clauses . are 
irreconcilable. It is clear that the intention of the testator was to 
make an absolutà gift in favour of Bibhuti in the first place. It is 
only. if Bibhuti should not be Wing at the time:when the fand 
was to be distributed that the other clause in favour. of the grand- 
sons wasto take effect. There is no doubt that the provision that, if 
in future the daughters should'find it in convenient, Bibhuti would 
allow them to live at either of the two premises This contem- .. 
plates 2 remote contingency and it cannot be held to operate 
either as detracting from an absolute bequest in favour of Bibhuti 
or as indicating that the testator did not intend to make such an 
absolute. bequest. Where the terms indicate that a bequest is an 
absolute one and further interests are given merely after or on 
the termination of that dones’s interest and not in defeasance. of. it; 
ihe- absolute intepest is not cut down and the further interests fail, 
Suresh Chandra Palit v. Lalit Mohas Dutta : Choudhuri. (1X 
“Taking ‘the Will ‘as a, whole and reading all its terms I consider 
that the Courts below were -right in their interpretation of the 
material clauses of the Will, The decision is therefore right, ..s 


‘The appeal is dismissed with costs, Eas 
'' Edgley, J, +—1 agree ^ ^ ———— | Hec 


^7 i +. * 
" ‘4 er "A : Aud -- 
PL, Re o Appeal dismissed, 
- a 4 i P i " 
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(1) (1915) 22 C. L. J. 316; 20 C. W; N. 463, 
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PRIVY COUNCIL, 
PRESENT; Lord Macmillan, Lord Roche and Sir 
George Rankin, | 


R. SHANMUGA RAJESWARA SETHUPATHI alias 
NAGANATHA SETHUPATHI AVARGAL, 
RAJA OF RAMNAD 


V. 
CHIDAMBARAM CHETTIAR AND OTHERS, 


[On APrmat rRoM THz MIGH COURT OF JUDICATURE 
AT MADRAS, ] 


Mortgage ~ Promissory neis given by mortgagor for father’s deb —Onus on 
xorlgugor (e prove absence of consideration — Settlement af his estate by 
morigagor—Trusise directed to pay mortgagor monthly allowasce—Ckar re 
on allowance granted to mortgagee—Validtty— Whether allowance a 
‘Sestricted interest” —Subsequeni mortyases—Action by mortgages on 
subsequent merigages proved itnvalid—Whether mortgagee debarred from 
suing om Original mortguges—Amendment of claim by merigagee after 
frial—Attempt by amendment to make setiled estates liable in hands of 
mortgagor's son for mortgage dsbi—Whether muitutainable—Trans/er of 
Preperiy Act (IV of 1882), Section 6 (d) — Indiam Contract Act (IX of 
1673), Section 25 (3). 


A mortgagor obtained an advance of Rs. 1,390,000 against certain hypothe? 


cated bonds, the morigaged subjects being inter alia fewels already pledged to 
A. aod an allowance payable to the mortgagor monthly by the trustee cf a 
settlement which he made of his property. By the settlement the mortgagor's 
properties were vested In a trustee on trust iater alia tò make payment in 
respect of debts of the mortgagor, and to pay the monthly allowance. [In an 
action ‘on the bonds brought agalnst the mortgagor's representative, the latteé 
oontended, as to Rs. 15,000 of the total som secured, that it was the amount 
of a statute-barred debt of his father for which the mortgagor had ‘gtren ‘a 
promissory note, end for which there was no consideration as there was no 
proof that there was any accompanying stipulation for a fresh advance; that 
the Rs. 15,000 was not recoverable uoless within Section 25 (3) of the Indian 
Contract Act, 1872, and that it could not be within that sub-section . because it 
was a debt of the mortgagor’s father : 

Held, that, & promissory note having in fact been given, consideration was 
to be presumed, and that it was accordingly for the mortgagot to prove the 
nbeence of consideration, which he had falled to do. 

Quaere whether, under section 23 (3) of the Act of 1874, a debt, payment of 
which a creditor might have enforced against the mortgagor, would be irre- 
ooverable by reason of its not being the mortgagor's own debt. 


That, the mortgagor having, as owner ín foll right qf certain proper, 


dar 
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granted It to a trustee on trust to pay him, the mortgagor, an allowance for 
the purpose of his maintenance, that allowance was not a restricted interest 
within the meaning of section 6 (d) of the Transfer of Property Act and the 
charge on the allowance was valid. ~ - 

After tha date of the bonds, the trustee executed two mortgages in. favour 
of the mortgagee. . Shortly thereafter, the mortgagor had paid the mortgagee 
all that wes owing to him at the date of the settlement. ín addition tbe 
mortgagee was paid a large sum in respect of the mortgagor’s post-settlement 
Indebtedness. One of the later mortgages provided that the -mortgage should 

not affect the mortgagoee's existing rights in respect of the sum secured by the 
mortgage except that the mortgages's charge on the mortgagor's allowance In 
respect of that sum should cease. The mortgage having, as the result of legal 
proceedings culminating in an appeal to the. Privy Council bean piai to 
be invalid : 

Held, that the mortgagee's intention having been entirely frustrated by 
the supervening Invalidity of the mortgage, the charge on the allowance creat- 
ed by the earlier Instruments was not released. While a caso might arise in 
which a mortgagee released one security unconditidnally intending to take the 
risk that the new security he was obtaining should prove valid, no such case in 
fact arose in tke circumstances. It was not open to-the mortgagor to siogle 
out a particular clause of the otherwise invalid mortgage deed, and to claim to 
hold the mortgagee to that claus. Har Chandi Lal v; Skeoraj Singh (1). 


The mortgagor having further contended that the morigagee's right of re- 
course to the original mortgage bonds bad been lost by reason of the mort- 
Eagee's election to sue on the mortgages -later granted by the trustee of 
the settlement : s UN 

Held that, the subsequent Invalid mortgage having expressly provided, that 
the mortgagee's existing securities should not be affected, and the bonds and 
the mortgage being therefore cumulative and Independent securities no gues- 
tlon of an election by the mortgagee between the two securities could arise 
even on the hypothests that the later mortgage was Invalid, and still less so 
once it had been set aside for Invalidity. Shankar Sarup v. Mejo Mal (2) 
followed, 

‘The action oa the bonds "usiag beea broapht la 190%, and the case heard 
in 1917, the trial fudge on the day on which he reserved Judgment allowed an 
amendment of the mortgagee's plaint by the addition: of a prayer that the 
mortgagor's son (the mortgagor being dead) should be ordered to pay the debt 
in respect of which the jewels had been pledged to A., or that If the mortga- 
goe himself should pay that debt he should be allowed to recover. the «amount 
so pald from the mortgagor's son out of the settled property. The subordinate 
judge then decreed that the mortgagor's soo should pay off the debt owing to 
A, and that, in default, the mortgagee should be entitled to have the settled 
property of the mottgagor sold to satisfy the amount. The High Court also 
passed a decree the effect of which was to make the settled property Hable for 
the whole of the mortgages's claim on the original bonds: 


Held, that there was no justifloation fora decree making the settled estate 
liable for the mortgagor's debt, But that in any case the question of the lability 


(1) (1916) Li R, 441. ALO, > (4) (1901) L, R. 8 L A, à93. 


Vor, LXvii.] ^. — Pitrwy COUNCIL, 


of the trustee at any time during the mortgagor's Ife to have paid the debt to 
A was an Issue which would require timely pleading and careful trial, and which 
` could not be entertained by way of amendment at the end of the trial. 
Consolidated Privy Council appeal No. sr of 1934 from a 
judgment and decree, dated April, 26, 1998, of the High Court, 
Madras (Philips and Odgers, /7.), varying a judgment and 
decree of the temporary Subordinate Judge of Ramnad, dated 
September 12, 1917, whereby he, decreed the plaintiff's suit to 
enforce certain mortgage bonds, 
The facts are fully stated in the judgment of the Board . 


Sir Herbert Cunliffe, K.C., A. C. Sampath Ayyangar and S. P. 
Kkambatia for the Appellant, (the original mortgagor's representa- 
tive): The mortgagee under the three bonds is not entitled to 
the total principal sum of 1,30,000 Rs, which they secure, Of the 
gum of Rs, 71,000 secured by the second bond, 15,000 are with- 
out consideration, They arise out of a promissory note which 
the mortgagor gave in respect of a debt of his father which was 
barred by limitation, "That sum, therefore, cannot be recovered 
unless it comes within s, 25 (3) of the Indian Contract Act, which 
provides, “An agreement made without consideration is void 
unles.....(3) it is a promise, made in writing and sign 
ed by the party to be charged therewith......to pay wholly or in 
part a debt of which the creditor might have enforced payment 
but for the law for the limitation of suits" The sum in question 
is not within that sub-section. 


The mortgagee cannot claim that the bondg created a valid 
charge on the mortgagor’s monthly allowance under the settle- 
‘ment. The claim is unmaintainable on two grounds. Firstly, the 
allowance was, under s. 6 (d) of the Transfer of Property Act, 1889, 
. which was applicable at the material time, incapable of transfer 
, aa being an interest restricted i in its enjoyment within the meaning 
ofthe section, The allowance was in the nature of maintenance. 
Secondly, the mortgagee is debarred from suing on the three original 
bonds because of his election to sue on the” mortgages granted to 
him by the trustee of the settlement subsequently to the bonds, 
“The mortgagee was put to his election whether he would sue on 
those bonds or on the later mortgages, and he chose to enforce 
the latter. In the events which have happened, they have proved 
invalid, and the mortgages must stand-by his election, 
The course taken by the Subotdinate Judge in allowing the 
mortgagee to amend his plaint by seeking to saddle the settled 
estate with the debt due to A cannot be suppotted. No relation- 
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ene ‘ship of principal and surety, and consequent subrogation rights 

19,8 ‘as between the mortgagee and A, arise here, By the amended 

R. Shantouga plaint, the mortgagee was allowed to claim relief which not only 
Rajeswara Sethu- was entirely new, but which could only rightly have been enter- . 


v. tained after a trial in the ordinary way and s detailed examination 
are ride of all the issues involved. 
—— (Duane K.C. and P. V. Subba Row for the apode, thè 


representative of the mortgagee : With regard to the r5,000 Re, 
the mortgagor must establish that there was no consideration 
given for the promissory note. He must rebut the presumption 

of consideration ; and that, on the evidence, he has not done, 
The allowance is validly charged. Not only is it in the cir- 
cumstances not a restricted interest within the meaning of Section 
6 (d) of the Act of 1882, but no question of election arose, There 
is nothing in the mortgage of July, 6, 1899, to suggest that the 

mortgagee contemplated relinquishing any security. 
The Subordinate Judge was entitled to treat the amendment 
asked. for by the  mortgagee's representative as being merely 
. formal, It was only fair that- the mortgagor’s representative 
should be liable in respect of the debt due to Anamalai, because 
the mortgagor could-during his life hav» instructed the trustee 
of the estate to pay Anamalai off. Moreover, the charge créated 
on the jewels by the original bonds of 1835 and 1896 was an 
implied representation that the charge was on their whole value, 
which meant that the Anamalai would be paid off out of the 
trust estate. The result was to make the mortgagee an. equitable 
assignees of the mortgagor, with a corresponding right to call on 
trustee of the settlement to pay off A and thus make. the security 

1 “given on the jewels an effective security. 

C, A, V. 
~ Thel Lordships’ jadgment was déliveréd by i l 
Fanuary, s7, Sir George Rankin :—in this case three appeals havo bser 
i ' consolidated : two'of thesa relate to minor questions as to interest, 
but fhe main appeal [C. M, P, No. 4220 of 1928] raises questions 
of more importance. These arise out of a mortgage suit brought 
‘on the r5th April, rgos, in the Court of the Subordinate Judge 
“Of Madura. The appellant in the main appeal (herein called 
“the appellant”) is the grandson of the original mortgagor, Whose 
eldest son, the appellant's father, was defendant No. t to the sult. 
This defendant died pending suit aud the appellant now repre: 
“sents the mortgagor : : on one point, to be mentioned later, he has 
independent interests of himself and of his father to defend. Rew 
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pondents 8 to 11 are the contesting respondents to the main appeal. 
They are the representatives of the original plaintiff in the eut 
Subramaniam Chettiar who had suecaéded his father Ramadathan 
Chettiar the original mortgages, - The decree dated iath Septem- 
ber, 1917, of the Trial Judge was modified: in certain’ respects 
by the High Court ‘of Madras whose decree dated. 26th «April, 
1528; disposed of: eleven appeals brought by divers parties, ` THeik 
Lordships are concerned with two-only of the'appeals brought 
to. the High Court—appeal No. 26 of 1918 by the present mem 
and appeal No. 106 of 1918 by the plaintiff. ^ - RE 

The suit was brought to enforce three zecuritles described as 
hypotheoation bonds or deeds, the first being dated srst'Novem- 
bet, 18955 the second yth November, i896, and tHe third 45th 
November, :896.- "They were given to Ramanathan Chettiar by 
the appellant’s grandfather, the then Raji of Ramnad for ‘the 
sums of Rs 24,000, Ra, 71,000 anl Rs. 35000, respectively, 
‘amounting to Ra, 1,30,c00, Interest on each bond was at the rate 
of ra per-cent. per annum, butin the case of the first two bonds 
Only this-was to be calculated as compound interest -with annual 
‘rests. from the date of default, The mortgaged subjecta under 
-the first and second bonis were certain jewels already in pledze 
toa- moneylender named Anamalai and the Raje’s allowance -of 
Re 5,500 þer annum under a trust deed of rath July,’ 1895, 
executed by himself as hereinafter mentioned. Under the third 
bond, the jewels together with certain furniture as to which no 
question now arises, were the security. - s. 

. Objection has been taken by the appellant to the plaintif’s 
right aa - mortgagee under these bonds to the principal sum - of 
‘Ra, 1,30,000- claimed. -Itis said that Rs, 15,000 thereof comprised 
in the sum of Rs. 71,000 mentioned in the second- bond, is with- 
. ouf. consideration, being the amount of a statute-barred debt of 
the Raja's father for which on asth November, 189s, the Raja 
.bad given a' promissory note. The objection on behalf of the 
. appellant. is that by the -Raja's evidence, given on commission in 
Januafy, 1903, it is proved that the promissory note -was given, bat 
it-ie not proyed that there was any stipulation for-a - fresh advances, 
and that accordingly this portion of -the principal amount of--the 
second bond is not recoverable unless, indeed, it be brought 
within clause 3 of sectionas of the Indian Contract Act. " It is 
contended that it is not within this clause agit was not à debt of 
the mortgagor, but of his father. Their Lordships are of opinion 
that thé Courts in Indie have rightly rejected this objection. A 
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promissory note having been given, consideration is to be 
presumed. ‘The question is not, therefore, whether the plaintiff 
has formally and sufficiently proved that there was a stipulation 
for a fresh advince, but whether itis sufficiently shown by the 
appellant that there was .no consideration for the promissory note. 


This burden the appellant has certainly not discharged and there, 


is every probability against him onthe point, Itis not necessary, 
therefore, for their Lordships to decide whether under clause 3. 
of section 35 above mentioned a debt of which the creditor might 
have enforced payment from the mortgagor would be excluded 
by the circumstance that it was not a debt of his own. Their 
Lordships must not be takento cast doubt upon the view taken 
by the High Court if this question, which does not arise, is not now 
discussed. Their Lordships are satisfied that the principal amount. 
due on the bonds in suit is Re 1,309,000 R as decreed by the iiid 
Courts. C 

The next m is whether the bonds -in suit confer -. S8 
valid charge upon the jewels. and the allowance already metioned, 
On this point it is necessary to refer to the settlement of -qeth 
July, 1895 (herein called ‘the settlement”). The then Raja 
had ‘become heavily involved in debt: a list of his creditors is 
given in the third schedule to this deed showing that he was 
indebted in a total sum of so lacs, His impartible zamindari of 
Ramnad was of great extent, covering no less an area than 2,351 
square miles This and much other properly, aggregating in 
value 5o lacs of rupses, he conveyed to a trastes for the benefit 
of his” heir apparent and eldest son, then a minor, and. for the 
purpose of making provision for the maintenance of the settlor 
ang severe] members of his family as mentioned in the-second, 
schedule. The trustee was directed to pay. Government, revenue, 
certain expenses of management, of litigation and of, repairs ẹ in 
the fifth place he was directed to apply monies in his hands 
to the payment of the interest on and principal of the debts 
mentioned in the third schedule, and thereafter of the allowances ^ 
mentioned in the second schedule. It was provided. that „on the 
settlor's eldest son attaining the age of twenty-one, the trustee 
should convey the trust premises then existing to him for the 
same estate as if he had inherited them, but. subject to the several 


payments directed by the deed and. to the several trusts which 
(should then bə subsisting in respect thereof. The first . of the 


allowances mentioned in the second schedule. is the allowance. of 


. Rt. 5,500 per month to the settlor himself- Inthe third schedule 
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among the creditors is mentioned the plaintiff's father Ramanathan 
(Muthia) Chettiar as a creditor for Rs, 1,30,000: this debt is 
entirely independent of the sum of Rs, 1,30,000 due upon the 
bonds now in suit. The creditor Anamalai is also mentioned 
as a creditor for Rs. 73,000, but in this deed there is no mention 
of the circumstance that Anamalai was a pledgeo of any jewels, 

` The appellant contends that although the jewels are not 
specifically mentioned in the: deed of rath July, r893, the wide 
language of the fifth clause thereof is sufficient to comprise these 
jewels in view of the fact that the right of the Raja was a mers 
right to redeem. The fifth clause is very lengthy; upon examin- 
ing it their Lordships are of opinion that the jewels are not 
within its language. They are not “claims now due, owing or 
payable " and the general language as to “all rights to prosecute 
any. suit or other proceeding” and as to securities for money, 
furniture, fixturés and other articles in the offices of the zamin 
" dari are, in their Lordships’ opinion, inapplicable to them. The 
settlor was the owner of theso jewels although he bad made a 
bailment of them by way of pledge. Having regard to their 
value, their importance to the settlor, and the natura of his 
property in them their Lordships have no difficulty in agreeing 
with the Courts in India that the jewels were not comprised in 
the settlement, They see no reason, thétefore why the settlor 
should not inclüde them in the hypothecation bonds in suit. 

*- A second question upon the settlement deed is whether or 
not thé Raja’s monetary allowance of Ra. 5,500 described by 
clausé-s as being for the purpose of making provision for the 
maintenance of bimself, comes within clause (4) of Section 6 of 
tbe Transfer.of Property Act as it stood in 1899. The clause (dd) 
was inserted by the legislature in 1939 and. does not apply in 
the present-case, Clause (4) runs as follows :— : . 

-." An interest in property restricted in its enjoyment to the 
Owner personally cannot be transferred by hjm.” 
=` In the present case the Raja was an owner in full right of 
certain property ; ‘this he granted to a trustee upon trust inter aXe 
to pay him this allowance of Re. 5,500 per month, explaining no 
doübt in the deed that it was for the purpose -of making provision 
for- his maintenance. In their Lordshipe’ opinion, this is nota 
* restricted " interest in the sense of clause (8) ::whatever difficulty 
might arise upon the newer clause which uses the phrase “a right 
to future maihtenance in whatsoever manner arising, secured or 


determined " thejr- Lordehips are satisfied that they woyld be 
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giving much too wide an application to clause (4) if the present 
1938 case were held to come within it. They think, accordingly, that 
n, Nas — the hypothecation bonds create a valid charge on the allowance. 

Rajeswara Shethu- A still further attack is made by the appellant upon the bonds 
E in suit. This arises out of the fact that on -6th July, 1899 (Rama- 
bid MAR nathan Chettiar having died in 1898) the trustee. under the settle- 
E ment of 1895 executed in lavour of Subramaniam Chettiar a 
"Mr George Rankin. mortgage deed for a sum of Ra, 4,73,000 intended to comprise 
~~ the sums"due by the Raja prior to the date of the settlement 
deed, and the further sums which had been subsequently borrowed. 

On 13th July, 1899, another mortgage, called the " paddy” 

mortgage, was given to secure the payment of Rs, 30,coo ont of 

~ ` anamount of Rs 50,000. which by the mortgage of 6th July, 1895, 
was to have been paid within a week thereof. These mortgages 

were given in compromise of a suit bronght-in 1897 by Rem- 

nathan Chettiar attacking the validity of the settlement of rath 

July, 1895. By yth October, 1899, the trustee had paid to 

Ramanathan Chettiar, or to his son who had succeeded him, the 

full amount with interest due upon the debt which the Raj1 had 

owed to Ramanathan Chettiar at the time of the settlement deed. 

He had not, however, discharged any portion of-the debt which 

had been incurred after the date of the dead, save that Ramana- 

than had been paid Rs, 20,000 in cash and had received a certain 

amount under the paddy mortgage, which sums were in discharge 

of the Raja's post settlement indebtedness. In this state of affairs 

Subramaniam Chettiar filed, two suits'on: the goth January, rgoo, 

to enforce his securities under the mortgage of 6th July, 1899, 
and the paddy mortgage of 13th July, 1899, in order that he might - 

recover the balance of the debt incurred by the Raja after the 

settlement. The Raja’s son, however, counter-attacked by bring- 

ing a suit (No. 6 of rgoz) against Ramanathan’s representatives 

and the trustee to obtain a declaration that the mortgages 

of the 6th and 13th July, 1899, were invalid as against the 

settled estate, This suit succeeded in the Courts in India 
and also on appeal to His Majesty in Council (26th Nóyember,.. 

-£915) [ cf. I. L. R. 39 Madras 115 |. Subramaniam was directed 

to repay the sum of Rs 39,087, namely, the sum of Rs 20,000 

cash and. what he had received under the paddy mortgage. The 

sum of Rs. 87,421. which he had received in respect of his pre- 

settlement debt on 7th. October, 1899, he was not ordered to 

refund. It was within the terms of the settlement that this in- 

: debtness shonld be discharged; the mere circumstance that it 
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might not have ‘been paid so soon had he not been willing to — — = es 
enter into the mortgages of July, 1899, was not counted a sufficient 1938. 


reason for ordering that he should refund this money, The cor —, Sun T 
tention of the appellant is that in these circumstances the plaintiff, —Rajeswara: eur 
Subramaniam Chettiar, lost bis right to have recourse to the m 
hypothecation bonds in suit by reason that he elected in rgoo to Chidambaram 
bring a suit upon the mortgages of July, 1899. Clause rs of the me 
mortgage of 6th July is as follows:—  - Sir George Rankin, 


"rg, Except as hereunder provided your rights already 

existing for recovery of the whole or any portion or portions of the 
amount secured by this deed shall not be affected by this deed. 
That from this date your lien or charge on the allowance due to 
the Raja M. Bhaskara Sethupathi Avargal, under the sald settle 
ment deed for any portion: or portions of the amount due under 
this deed shall cease. On the payment of the sums of Ra. 1,81,727- 
.o-2 and Rw 1,25,000 with interest on the said two sums as 
mentioned in paragraphs 5 and 6 of this deed, all other securities 

other than the securities created by this instrument shall cease. 
The first question upon this clause is whether the plaintii’s 
charge on the Raja’s allowance was intended to be released’ whether 
or not the mortgage was valid, that is whether he gave up his 
old security on the footing that he was getting a new one, or taking 
& chance that he might not get a new one, In their Lordships’ 
opinion, the intention of the plaintiff was entirely frustrated by the 
fact that the mortgage of 6th July, 1899, turned out to be invalid 
and was set aside. While it is possible to put a case in which a 
mortgagee releases one security unconditionally with an intention 
to take the risk of a new security turning out to be invalid, there 
are no facts in this case pointing to so unusual a bargain. Tte 
result is that this contention as to the allowance fails, The case of 
Har Chandi Lal v. Sheoraj Singh (1), furnishes a complete answer 
to the suggestion that a beneficiary under the trust can claim the 
- benefit of the mortgage of 6th July, 1899, as release of the bypothe- 
-cation bonds so far as the allowance is concerned. The appellans 
contention that, because the plaintiff had- received the amount 
that was due to him upon debts contracted prior to the deed -of 
settlement and was not directed to refund it when the Raja's son 
elected to avoid the mortgage he can now claim that the 
mortgage has.not been altogether set aside, is a contention which 
their Lordships reject, : The appellant cannót single out & parti 
cular clause of the mortgage deed and claim to hold the plaintiff 


(1) (1916) L,R, 44 L A, 69, - - P 
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Prt . by its terms and in this way maintain that the release of the charge 

1933. upon the allowance is a valid and subsisting release, 
R. Shanmnga It will be noticed that by clause ra'it is expressly provided 
Rajeswara Shethu- that the plaintiff's existing securities, apart from the allowance, 
p .. should not be affected by the deed. By express agreement, there- 
Chidambaram fore, the hypothecation bonds and the invalid mortgage of the 6th 
conn July, 1899, were to be cumulative and independent securities. .No 


Str co Rankine question of election could arise as between these securities, even 
on the hypothesis that the latter mortgage was valid ; still less can 
it -arise now that the mortgage has been set aside. As observed 
by the Vice-Chancellor in Milan v. Walton (1) “ the earlier mort- 
gage remains in force and maintains its rank notwithstanding the 
other, and may be dealt with by the creditor separately.” The 
following passage from the Board's judgment (delivered by Lord 
Robertson) in Shashar Sarup v. Mejo Mal(a), discloses perhaps 
a fuller answer to the appellant’s argument in the present 
case —— ; 

“Ifthe bond of November, 1883, be considered on its own 
terms there is no room for the suggestion that it superseded the 
bond of May so as to impair the effect of that bond as a subsisting 
hypothecation, The argument of the respondents was rather that 
the appellants, by their suing on the bond of November and not 
on the bond of May, had relinquished their rights under the bond 

"of May. No such inference can legitimately bo drawn. The 
appellants did not need to sue on the bond of May in order to 
obtain a sale for the whole of their debt, that being comprised 
in the bond of November. But in suing on the bond of 
November they did nothing to imply or to lead others to believe 
that they abandoned what apart from abandonment was a subsisting 
bypothecation...... TP 

For these reasons their Lordships conclude that the plaintiff 
had a valid charge-for the principal amount of his debt with interest 
upon the subjects comprised in the bonds in suit, The objections 
of the appellant on these points have been rightly overruled by the 
admirable judgment of the learned Subordinate Judge which Es 
High Court upheld. 

In one matter, however, the appellant, in their Lordships’ view, 
has made good a serious objection to the vlew taken by the Indian 
Courts. The present suit was brought in 1905 and the issues in 
it were settled on 24th November, 1906: additional issues on 3rd 

(1) (1843) a Y, & C. (C, C.) 354 (361), 

(2) (1901) L, R, 98 I, A, 203 (209-10); 
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september, r9g1o.. The case was heard in 1917 and judgment was 
reserved on s5th August, rgr7. On that day œ petition was 
presented by tbe plaintiff asking leave to amend his plaint by 
adding a prayer that the first defendant, that isthe Raja’s son, be 
ordered to pay to the fourth defendant, namely, the representative 
“of Anamalai, the amount due on account of the debt of 
.Rs. 60,000 and interest in respect of which Anamalai had 
obtained the jewels in pledge; or, in the. alternative, that 
^on the plaintiff paying off Anamalai, the plaintiff be declar- 
ed entitled to sell the settled property to realise the seid 
: &mouut. The learned Subordinate Judge todk the view that the 
amendment asked for was formal and that if the plaintiff 
was entitled tothe relief claimed on the facts already on record 
‘he.should not be told that he had not asked for it and therefore 
could -not be given it, The decree of the learned Subordinate 
Judge hy its second clause directed the Raja's son to pay off 
Anamalai, whose debt of Ra. 60,000 with interest was held to have 
amounted to over s lacs; and ordered that in default the plaintiff 
should be entitled to have the settled property sold for satisfying 
the amount. .He also directed that if the first. defendant did not 
pay off Anamalai, the plaintif, on bringing the money into Court, 
should get the jewels and certain securities in the hands of 
Anamalai, The learned Judge proceeded on the basis of the 
doctrine of subrogation. The High Court on appeal discovered 
"that Anamalai by that time sold the jewels to liquidate his 
debt; they made no order accordingly in respect thereof and 
deleted from the decree of the Subordinate Judge his directions 
in that regard. Against defendants 1 and s as representatives of 
their father ‘the original debtor, the High Court by clause r of 
their decree gave judgment for the mortgage debt payble out of the 
` assets, if any, of their father coming to their hands ; and the decree 
by, its second clause directed as follows :— 

"(2) In default of the rat defendant paying as ‘aforemid within 
six months from a. 3. 1988 (26. 4. 1928) (the date of the High 
. Court judgment), i. e. within a. 9,-1928 (26. 10, 1928), the plaintiff 
bo entitled to apply to the Court to have the estate-in the ist 
defendant's hands ora sufficient portion thereof sold for satisfying 
the aforesaid sum mentioned in clause (1) above." 

The result of this clause is to make the settled property liable for 
the whole of the plaintiff's clim upon his hypothecation bonds As 
the property which came to the settlor's sons under the settloment 
deed of rath July, 1895, was not assets of tho settlor at the 
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date of his death, it is necessary to justify a direction which throws 
the Raja's post-settlement debts upon the trust estate; . The 


‘ learned Judges of the High Court appear to have considered that 


the: relation between Anamalai and the plaintif waa analogous 
to that of principal and surety, an analogy which, in their Lord. 
ships’ Opinion, is entirely inapplicable to the present case, .Their 
Lordships ate unable to see any method by which it is possible 


* to justify a decree making the ‘truest estate liable for the whole 


of. the plaintiffs debt; but it is contended on the part of the 
plaintiff's representatives that the Raja as settlor had a right 
against the trustee to require him to pay off the debt of Anamalai ; 
that’ he had by the bonds in suit represented that the plaintiff 
would have a charge upon the whole value of the jewels as the 
trust-estate would pay off Anamalai; that accordingly the plaintiff 


‘had the right as equitable assignee of the settlor to call upon the 


trustee to discharge Anamalai's debt and in this way to make 
available to the plaintiff the security which the Raja had agreed 
to give. Now it may.or. may not be’ that had such a cause of 
action been pleaded and had evidence been adduced to show 
what bad been done by the trüstea under the deed, what monies 
were ‘available to bim, what obligation he had to provide for out 
of the settled property, what discretion he had exercised and so 
forth—it may. be that a case could have succeeded on the lines 
suggested. But such a case would require careful and timely 
pleading and a careful trial  Itisin effect à charge of breach of 
trust having serious consequences both'to the trustee and to 
other beneficiaries It would be necessary to determine first 


‘whether the trustee was under any obligation to pay off Anamalai's 


debt save out of income of the property, and the course of 
administraiion of the trust in the events that happenéd, would 


require minute examination. What has happened in this suit 


is that atthe last moment an amendment was permitted under 


‘which, in spite of the obvious objections to any such.courae, 


relief of so wide and exceptional a nature has been decreed 
without examination - The amendment authorised by the Subor- 
dinate Judge by his order of- #8th August, 1917, does not cover 
what the High Court have done. Their Lordships are of 
opinion that no such case should have heen entertained by way 
of amendment at the end of the trial and that the plaintifs 
endeavour to make the trust estate responsible for the debt due 
to him upon the bonds in suit must be rejected altogether. 

It remains therefore that their Lordshipe. should indicate 
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the form of relief to which they think the plaintiff entitled, The 
first question on this point is as regards interim interest. For 
many years compound interest at ra per cent, per annum must 
be decreed under the first and second of the bonds, and simple 
interest at the like rate under the third bond. This covers the 
period down to the institution of the suit, In view of the great 
accumulation of interest the learned Subordinate Judge was 
well entitled to exercise his discretion by making an ‘unusual 
order as regards interim interest + he directed that interim interest 
should be at the rate of 6 per cent. on the principal amount 
only, both between the date of suit and date of decree, and 
between the date of decree and the date of payment. The 
learned Judges of the High Court do not appear to have appre- 
ciated the exact effect of the trial Court’s order- which -they 
varied by granting simple interest at re per cent, on the principal 
sum only, from the date of the decree. Their Lordships do not 
think that there was any-reason to interfere with the discretion of 
the Trial Court and they prefer the order of the learned Subordi- 
nate Judge in all the circumstances of the case. 

The result is that in their Lordships’ view the appeal brought 


by Ramanathan Chettiar and others pursuant tò special leave - 


granted by Order in Council dated roth June, 1932, should be 
dismissed and the other two appeals (brought by the representative 
of the first defendant) should be allowed. The decree of the High 


Court should be varied so as to include simple interest at 6 per 


cent, on the principal amount of Re 1,30,000 from the date of the 
plaint to the date of payment, For the words "from the assets, if any, 
of the late Raja M. Bhaskara Sethupathi in the hands of defen 
dants one and two” should be substituted the words “ from the 
assets, if any, belonging to the late Raja M. Bhaskara Sethupathi 
at the date of his death coming to the hands of defendants one 
and two." This will make it clear that the judgment is intended 
to be in the form prescribed by Section 52 of the Civil Procedure 
Code. Any question ag to the liability of the sons for the Raja's 
debt by virtue of the doctrine mentioned in Section 53 of the 
Code remains unprejudiced by the decree in this case and must 
be dealt with if it arises in execution. Clause a of the High 
Court's decree should be altogether deleted. As all parties 
interested in the redemption of the jewels were impleaded in the 
suit there should be libsrty to the representatives of Subramaniam 
Chettiar to apply to the High Court within two months of the 
receipt by that Court of His Majesty’s order upon this appeal fo 
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have an acoount taken of the sum dua to Anamalai upon the 
security of the jewels and of the amount with which he should be 
debited as-the proceeds thereof. It will be for the High Court 
to give directions for the taking of the necessary accounts and 
inquiries: the appellant as a party interested should have the 
right to take part in the proceedings, if any, but the liberty to 
apply should be given only to the representatives of Subramaniam. 
In other respects the decree appealed from should stand. Their 
Lordshipa will humbly adviss His Maj*sty accordingly. 

The order of the Subordinate Judge as to the costs of the 
Trial Court will stand as also the High Court's order as to costs 
in Appeal No, 106, There will be no order for costs in the High 
Court in Appeal No. 26 and: any costs paid in respect of that 
appeal under the High Court's decree should be returned. The 
parties will bear their own costs of all three appeals to His Majesty, 
but this will not interfere with the direction contained in the 
Order in Council of roth June, 1932, as to the costs of the petition 
for special leave. 

Harold Shephard : Solicitor for the Appellant. 

Nekta & Co, T. fn Witton & Co.: Solicitors for the Res 
pondents, 


R C. C, Decree modified. 


Present: Lond Wright, Lord Romer, Sir Lancelot Sanderson, 
Sir Shadi Lal and Sir George Rankin. 


. GAEKWAR BARODA STATE RAILWAY 
"mo - 
HAFIZ HABIB-UL HAQ AND OTHERS. 


[Ox APPEAL FROM- THE HiGH COURT GF JUDICATURE AT 
ALLAHABAD.] 


Constitutional Law—Sovercign Prince—Staiuiory Right uet te be sued —Right 
of waiver—Cerperation. owned “by Prince~Alleged breach of contract by — 
Whether action against Corporation a a CREMA 
(Act V of 1908), Sees. 86, 87. : 


Sectiqn 86 of the Code of Cly!l Proseiate pravigas that's Prigoe- -may- e 


e 
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be sued in the competent Court with the oonsent af the Governor-General [n 
Council, and subject to various other conditions, 


. The peovisions of. Sections 86 and 87 of the Code of Civil Proosdaro 1998, 


are Inrperative and must be observed. Having regard to the purpose . which they 
serve, they cannot be walved by a severeign Prince by his allowing a cor- 
poration of which be im the owner to defend an action on its merits, and thus 
take the chanoe of securing a judgment in his favour. 

lf a Prince who owns a railway corporation be regarded as oarrying on 
business under an assumed name, It is not on that account possible to sue that 
eorporation without contravening Section 86 A sult cannot be brought‘ against, 
an assumed name, There mustbs some furistic entity capable of being sued and 
which is using or is known by the assumed name. 

Quaere, whether modification by the High Court of a deoree of a Subordl- 
nate Judge, the High Court reducing by Rs. 7797 a deoree for Rs. 1,001,437 
passed by the Subordinate Judge in favour of the plaintiff, is an affirmation of 
of a differing fiom the decision of the Court below for . ia al sac 
section 110 C. P, C, 

' Privy Council Appeal No. 67 of r936. Bom jode and 
decree of the High Court of Judicature, Allahabad, dated Decem- 
ber 32nd, 1933, modifying but in the main confirming: a judg 
ment and decree dated July 3, 1929, of the Subordinate Judge, 
Agra. 

The facts are suffielentiy set forth in the RAE of the 


Board, 


Sir William Jomitf, K. C., and Sir T. 7. CN 
Appellant ; The Gaekwar Baroda State Railway was in the first place 
not capable of being sued through its engineer-in-chief and manager. 
Further, the railway is not a corporation sole or even a legal entity ; 
and the manager and engineer were not liable on the contracts 
in question, His Highness the Maharajah Gaekwar of Baroda 
is the sole proprietor of the railway; moreover, on the one hand, 
he was not a party to the suit, and, on the other, if the suit b 
regarded as having been brought ‘against him, it is incompetent 
Because the Maharajah was a Sovereign Prince over whom the 
Court could have no jurisdictioh, and no consent had been given 
as prescribed by Section 86 of the Code of ‘Civil Procedure. 
Further, again on the assumption that the suit was brought against 
him, the Maharajah did' not waive, and could not have waived, 
his right not to be sued without the prescribed consent; and in 
any case there were other conditions to be fulfilled besides the 
giving of the consent, ` o B mM 

C. S. Rewcasth, K. C, B. R, Abdul Majid and- Dingle Foot 
for the Respondents: By way of preliminary objection -to: this 
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appeal, it is submitted that itis incompetent for non-compliance - 
with Sections rog and rro of the Civil Procedure Code. In granting 
the certificate pursuant to their granting of leave to appeal, the 
High Court stated that the Courts in India had differed. In fact 


. they had not done so, What actually happened was that the High 


Court confirmed the decree of the Subordinate Judge with a minor 
modification. . 


The Subordinate Judge had jurisliction under Section 3» of 
the Code to try the action, Further, the appellant submitted to 
the Jurisdiction of the Court, thus waiving his right of immunity, 
Conceding that tha jadgment of the High Court is not to be 
supported in its various reasons, it is nevertheless submitted that 
the conclusion arrived at was correct; the railway is a corporation 
capable of being sued. Whether the railway is or is not a corpora: 
tion is a question of fact to be determined in accordance with 
the law of the State of Baroda: Sse Bangue Internationals de 
Commerce de Petrograd v. Gouhassov (1) and Lasard Brothers and 
Co. v. Midland Bank Lid.(s) Those cases recognise the princi- 
ple of the establishment as juristic entities of corporations es:ab- 
lished by foreign law. That principle is applicable by analogy here 
because the evidence shews that the railway was established as a 
corporation by the law of the State of Baroda. In those circum». 
stances, and having regard to the fact that the Gaekwar, by allow- 
ing the railway to-defend the suit on its merits and produce 
evidence, and by taking advantage of the opportunity of perhaps- 
obtaining juigment in bis favour, must be taken as having 
waived his privileges, pue appeal, it is submitted, should be: 
dismissed. . | i 

= i GAV 

Their Lordsbipe? judgment was delivered by l 

Sir Lancelot Sanderson s—-Thisis an appeal from a judg- 
ment and decree of the High Court of Judicature at Allahabad, 
dated the aand of December, 1933, which varied but in the main 
confirmed a judgment and decree of the Subordinate Judge of 
Agra dated the 3rd July, 1923. The suit was brought by Moham- 
mad Habib-ullab, who disd after the Judgment of the Trial Court 
was given and during the pendency of the appeal to the Higa 
Court. The respondents to this üppaal were brought on the record 
as his heirs and personal representatives: The defendant in the 


(0 [1923] 3 K, B. 682. ^ 
: (2) [1933] 4 C. 285, 
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suit was describe] as "The Gaekwar Baroda Siate Railway 
through the Manager: and Engineer-in-Chief of the ‘mid 
Railway. ME 

The plaintiff wasa timber merchant, and in April 1923, he 
entered into four contracts for the supply of sleepers for the said 
railway in Baroda which are tbe subject matters of this appeal, 
A fifth contract for the Ep of Shisham wood was also comprised 
in the ruit. 


The contracts were made in Baroda between the plaintiff and 
a Mr. Martin who signed the contracts as “Manager and Engineer- 
in-Chief, Baroda State Railway". No sleepers were delivered in 
respect of two contracts The other two contracta were paruy 
performed by the delivery of sleepers. It was alleged .on behalf. 
of the defendant that the sleepers which were delivered were not 
in accordance with the contracts and for this and other reasons 


which need not now be specified all the contracts were cancelled. 


by a letter dated the 3rd of May, 1924, from Mr, A. T. Houldcroft 


who was then the manager and engineer-in-chief of the railway, 


which was said to have been received by the plaintiff on the yth 
May, 1924. The plaintiff filed “his suit on 7th May, 1927, 
in the Court of the Subordinate Judge of Agra, claiming 
Rs. 38,185-1a-o for the balance of the price of the sleepers supplied 
plus retrenchment money, and Rs. 1,16,720-14-0 damages for 
failure to take delivery of the remainder of the sleepers and 
wood. 


The written statement, which was filed on the roth of Decem- 
ber, 1927, was signed by Mr. C. Allan Cooke, who wasthen the 
manager and engineerin-chief of the said railway.’ It contained 
many defences including pleas that the Agra Court had no juris 
diction to try the suit, and thatthe suit was barred by limitation, 


but the main question which their Lordships have to monster in. 


this appeal arises in respec: of the following plea t 


34. The sult not having.been filed against the proper party is 
not maintainable; the defendant railway -is -owned by H; Hu the 
Maharaja Gaekwar of Baroda, a Sovereign Prince, andis managed 
by His Highness’ Government, the claim against the Manager and 
Engineerin-Chief of the defendant railway who ds ME a paid 
servant of the State is bad in law. 


Many i issnes were settled and tried by ‘the Subordinate Judge, 
and the issue in connection with uim above-mentioned peus was 
as follows: 
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"Is the Maharaja Gaekwar of Barodaa necessgry party to the 
suit? Is the suit as framed maiotainable ?", 

This raises an important question, for it was alleged on behalf 
of the defendant that the suit was in reality, though not in form, 


_ à suit against H. H. The Gaekwar of Baroda, that it had been 


framed in the above-mentioned manner because of the difficulty 
in the plaintiff's way caused by the provisions of sections 86 and 
87 of the Civil Procedure Code of 1908, to which further reference 
will presently be made, and that it was an attempt to fix H, H. the 
Gaekwar with liability in this indirect manner. 

The Subordinate Judge made a decree in favour of the plain- 
tiff for the price of material supplied including retrenchment money 
Rs $7,065, interest on thé mid amount R£ 14,430, damages 
Rs. 50,054 minus Rs, 11:3 for Shisham log wood which he held was 
barred by time, balance Rs. 49,942, total Rs, 1,01,437, with further 
directions as to interest and costa, The defendant appealed to 
the High Court, which ordered and decreed that the appeal should 
be allowed in pert, nod that the Subordinate Judge’s decree should 
be modified to the extent that the amount decreed thereunder 
should be reduced by Re 7,797-9-0 and that in other respects 
the aforesaid decree should be confirmed and the appeal 
dismissed. 

The defendant applied to the High Court for leavs to appeal to 
His Majesty in Council and the grounds of his application admit- 
tedly included substantial questions of law. 

The learned Judges of the High Court allowed the apilat mn 
and certified that "As regards the value and nature of the case it 
fulfils the requirements of section rro of Act No. V of 1908". A 
preliminary objection was taken by learned counsel on behalf of 
the plaintiff respondents that the appsal was incompetent for 
pon-compliancs with the provisions of the Civil Procedure Code, 
Sections 109 and 110, 

In support of this contention reference was made to the 
judgment of the learned Judges of the High Court who granted 
the above-mentioned certificate, 

In that judgment it was stated that '' the valuation of the suit 
in the Court below being above Rs 10,009 and the valuation | 
of the proposed appeal to His Majesty in Council being also. 
above Rs, 10,900 and the Courts in India having differed, the 
case satisfies the requirements of law under Section tre, C. P. C, 
and we certify accordingly", The point which was taken by the 
learned counsel was that the learned Judges were .wrong in 
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holding that the Courts in India had differed, inasmuch as the 
detreó of the Subordinate Judge. was confirmed. by. the High 
Court in all respects, except that the. amount decreed by thé 
Subordinate Judge in the. pnus favour was reduced’ by 
RE 7797-9O . 2 

It was argued that the decree of the High Court really 
affirmed the decree. of the Court immediately below, and therefore 
that the ground relied on by the learned Judges for granting the 
certificate was wrong. 

Several cases relating to this question were cited to their 
Lordships and it appears that the decisions therein are- not 
altogether consistent, but their Lordships do not propose on this 
occasion to consider them in detail or to give-any decision ‘upon 
the point. The reason for their Lordships’ : conclusion, ih tbis 
respect is that even ifthe decree of the High Court did -affirm 
the decree of the Subordinate Judge (which their Lordships do 
not decide), it-is obvious that the appeal involves substantial. 
questions of, law and as the value of the subject matter of the 


Gasekwar Barods 


vot 
Hafiz Hablb.U! Haq, 


suit and of the appeal was above Rs, 10609; the peared Judges 


were right in granting the centificate. 
Indeed the learned counsel for the plaintiff respondents frankly 
admitted that this was a case in which their Lordships, if it were 


necessary, Would properly grant spacial leave to appeal m3 reason: 


of the important questions of law involved. 
- 'The Subordinate Judge in his judgment recorded the admis 
sion made on behalf of the plaintiff in the Trial Court that the 
above-mentioned railway is “ neither a State railway nor a"Company 
railway but is owned and managed by His Highness the Maharaja 
of Baroda: through his own men”, and it is to be noted-that in 
the course of some interlocutory proceedings before the trial the 
plaintiff declined to make His Highness the Gaekwar a Defendant 
in the suite , 

The Subordinate-Judge, however, found: it - poselble tQ E 
a decree, as already stated, in the plaintiffs favour, . holding that’ 
the railway was a corporation within the meaning ofthe Civil 
Procedure Code, and that it possessed a locus standi of its own: 
before the law courts and could be sued in its own name through 
the head of the railway department This conclusion was. based: 


largely upon the construction which the Subordinate Judge- 


placed upon the provisions of 42 and 44 Vict. c. 4r andthe 
Indian Railway Act (Act IX of 1890), which the learned Judge 
considered were applicable to the Gaekwar Baroda State Railway, 
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P.C. The High High Court came to the s&me conclusion and held 
1998: that the defendant railway is a corporation, of which H. H 
Geckwar Barod he Gaek th 
the Gaekwar ie the owner. . 
State Railway One of the learned Judges in the High Court noted in his 


Hafiz Halib-Ul Haq. judgment that the plaintiff was not suing a Ruling Prince, and that 


ee he was not trying to execute his decree against such a Prince, 
Sanderson. but stated that “ what he wants isa decree against the defendant 
TT railway which is the property of a Ruling Prince". Hoe held 


further that it was open in India to the plaintiff to obtain bis 
object so long &s he did not contravene the exprese provisions 
of the Code of Civil Procedure, and expressed the opinion that the 
position was " that the owner of the corporation carries on business 
under an assumed name and the suit therefore can be instituted 
against that assumed name without in any manner infringing the 
provisions of section 86 of the Civil Procedure Code." 

i The other learned Judge agreed with the conclusions vod 
at by his learned brother and added that in his opinion the 
cass was governed by Order 3o, rule ro, of the Civil Procedure 

: Code. 

With all respect to the learned Judges their Lortiios are 
unable to assent to the propositions and conclusions contained 
in their judgments, The provisions of Sections 86 and 87 of the 
Civil Procedure Code, 1908, are as follows : 

86,—(1) Any such Prince or Chief, and any ambassador or 
envoy of a foreign State, may, with the consent of the Governor- 
General in Council certified by the signature of a Secretary to 
the Government of India, but not without such consent, be 
sued in any competent Court, 

(2) Such consent may be given with respect to a specified 
suit or to several specified suits, or with respect to all suits of any 

: specified class or classes, and may specify, in the case of any suit 
or class of suits, the Court in which the Prince, Chief, ambassador 
or envoy may be sued; but it shall not be given unless it appears 
to the Government that the Prince, Chief, ambassador or envoy-- 

(a) has instituted a suit in the Court against the person desir. 
ing to sue bim, or 

(5) by himself or another trades within the local limits of the 
Pa raon of the Court, or 

' (¢) is in possession of immoveable property situate within those- 
limits and is to be sued, with reference to such property or for 
money charged thereon, 

.. (3) No such Prince, Chief, ambassador or envoy shall be 
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arrested under this Code, and, except with the consent of the Gover- 
nor-General in Council certified as aforesaid, no decree shall be 
executed against the property of any such Prince, Chief, ambasea- 
dor or envoy. D 

(4) The ven emit in Council may, by notification in 
the Gazstte of India, authorise a Local Government and any Secre- 
tary to that Government to exercise, with respect to any Prince, 
Chief, ambassador or envoy named in the notification, the func- 
tion: assigned by the foregoing sub-tections to the Governor-Gene- 
ral in Council and a iid to the Government of India, respec- 

tively. 

— (3) A person may, ss a tenant of immoveable property, sue, 


without such consent as is mentioned in this section, a Prince, 


Chief, ambassador or envoy from whom he holds or cleims to hold 
the property. 

87. A Sovereign Prince or Ruling Chief may sue, and shall be 
sued, in the name of his State: 

Provided that in giving the consent referred to in the foregoing 
section the Governor-General in Council or the Local Government, 
as the case may be, may direct that any such Prince or Chief shall 
be sued in the name of an agent or in any other name, 

The sections relate to an important matter of public policy in 
India and the express provisions contained therein are imperative 
and must be observed. 

H. H. the Gaekwar is a Sovereign Prince within thé meaninz 
of these sections, and it was admitted by counsel on behalf of the 
plaintiff-respondents that no certificate had been obtained as 
provided by section 86, and further that no such certificate could 
have been obtained as none of the conditions contained in section 
86 (a) (a), (4) and (¢) were applicable to this case. 

With regard to the above-mentioned statement as to the 
position, it is obvious that a suit cannot be brought against “an 
assumed name," There must be some juristic entity capable of 
being sued which is using or is known by the assumed name. It 
was, however, held by the learned Judges of the High Court that 
the "defendant railway came into existence under a grant from 
the Sovereign power and it is, therefore, a corporation though its 
owner is one person (His Highness the Maharaja of Baroda) and 
not several persons.” Their Lordships cannot find any evidence 
in the: record to justify the above-mentioned finding, and indeed 
the learned counsel who appeared for the plaintiff-respondents 
admitted, and in their Lordshipr opinion rightly admitted, that he 
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was not able to support the judgment of. the High on on une 
or any of the grounds mentioned therein. = . ^ 

The learned’ counsel, however, contended -that the E 

at which the Courts in India arrived, vis., that the railway was a 
corporation capable of being sued was oorrect, and that he could 
support the High ii decision on a ground not: conederee by 
the Courts in India, — . z d 

He argued that the ‘ideation ;wbetháe the M was a cor- 
poration -was q$ question of fact and must be determined in accorde: 
ance with the law of the State of Baroda. "For this- proposition 
he relied upon two cases, viz, Basque Internationals de Commerce. 
de Petrograd v. Goukassow: (1) and: Lasari Brathers & Go. v. 
Midland Bani (s) and especially on the following passage in 
Lord Wright’s opinion at page 297. “ English Courts have long, 
since recognised as juristic persons corporations established by: 
foreign law in virtue of the fact of their creation ‘and. continuance 
under and by that law." It was contended that by analogy the 
Courts in British India should recognise the railway as a juristic 
person,.inagmuch as it could be shown from the materials in the 
record.of this case‘that the railway had been evan ence in je 

State of Haroda as a corporation. - P. 

: The. evidence ,which was mainly relied upon to establish - 
the above contention was a: notification which was under the, 
heading “Supreme Court” No. 77 of 1921-23, dated: the 16th, 
T 19323. |. Duae 

, Lhe'n translation i is in the following terms ; 

- SUBJECT : MN p cwm 

. Ip regard to suits arising out of the dealings relating to the due 
Railway not being deemed as suits ee ES State (but) to = 
regarded like other.suits. . > ` f 
< Suits relating to the Stata Railway not to bs o" as mits 
against the | State but to be considered. as other suits, — 2 

., The management Qf the State Railway and the work of keeping 
supervision- Over it was entrusted i in the id (anre te the B: Bs 
& C. I, Railway-Co. 

: During that time all suits relating to the Railway Administra. 
tion, like other suits, were filed in any court having jurisdiction buf 
recently for some time past the management of that Railway has 
been taken over by the Government of His Highness the Gaekwar 
in its own hands and its b cL is carried by the TUE 


4&1) [ 1923 ] 2 K. B. 682. 
. (a) [1933 J'A. C. 289. 
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Department of the State. For this reason in order to make it clear 
whether suits relating to the working of the Railway being taken 
as ordinary suits. should be filed as before in any Court having 
proper jurisdiction, or suits of that nature, being regarded as suits 
against the State, should, in the first instance, be filed in the Prant 
Niyayadhishi (District Court) (In order to make that clear) a 
note herefrom, No. 114, dated 18th February, 1922, was issued, 
relating to Civil Order No. 162/82, dated 7th April; 1922 as passed, 
consequently it is decided that suits arising out of the business of 
the Railway of this State, not be regarded as suits against the State, 
and being considered like other suits, moans should be adopted 
by all concerned to file them as before in any Courts of proper 
jurisdiction. 

It was contended on behalf of the plaintiff respondents that 
by this notification H, H. the Gaekwar of Baroda intended to 
place the Gaskwar Baroda State Railway in the same position as 
the Bombay Baroda and Central India Railway Company, which 
apparently had managed the said railway until H. H. the Geekwar 
took the management thereof into his own hands and that he 
thereby intended to establish the railway administration as -a 
ci rporrtion, — 

. Their Lordships are not able to accept that contention; to 
place such a construction upon the terms of the notification would 
be unreasonable and contrary to the ordinary meaning of its terms, 
which in their Lordships’ opinion are quite plain. 

The notification is no. more than a direction regulating the 
procedure as to suits relating to the railway administration and the 
working of the State Railway in Baroda, .lt provided that such 
suits in Baroda were not to be regarded ag suits against the State 
but were to be considered as other suits, and it gave directions 
as to the Courts in Baroda in which the said suits might be 
instituted, 

The notification related to the State of Baroda only and was 
merely a piece of internal administration with respect to the 
Courts in Baroda in which the suits therein referred to were 
to be instituted and the procedure to-be adopted in connection 
therewith, 

The notification, in their Lordships’ opinion, affords no 
evidence whatever that H, H, the Gaekwar intended to make 
the. railway administration a legal entity or to establish it as a 
corporation. 

Reference was made to a further notification No. 9s. of. 1921-22, 


\ ! 
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PO dated the 17th June, 1922. This related to the civil and criminal 


1938. jurisdiction over the Okhamandal Railway and amongst other 
EEG Baroda matters it provided that the Indian Railway Act of 1890 and the 
State Rallway rules relating thereto had been made applicable. It was argued 

Hafiz Habib-Ul Haq, that this notification was of some materiality for the purpose- of 
Sir Lause] showing the status of the railway therein referred to. 
Saudsraon, It was, however, admitted by learned coansel for the plaintiff 
ie respondents that the Indian Railway Act of 1890 has no applica- 
tion toBaroda and in their Lordships’ opinion the above- 
mentioned notification affords no assistance to the plaintiff res 
pondents' case, 

When asked to — the alleged corporation was consti- 
tuted, the learned counsel for the plaintiff respondents conten- 
ded that the corporation, as established by H. H. the Gaekwar, 
consisted of the members of the aray administration from time 
to time, 


In their Lordships’ opinion there is no evidence on the record 
to support such & contention and it is directly contrary io the 
admission already mentioned which was made on behalf of the 
plaintiff at the trial of the suit, vir, “that the railway is neither 
a State railway nor a company railway but is owned and 
managed by His Highness the Maharaja of Baroda through his 
own men". 

Their Lordships are of opinion that the suit was in reality, 
though not in form, a suit against H. H. the Gaekwar of Baroda 
and if the judgments of the Courts in India were allowed to stand 
they would have far reaching results and might have the effect 
of nullifying the provisions of sections 86 and 87 of the Civi 
Procedure Code. 

It was further held by the High Court that, even if it be 
assumed that the suit was in reality against H. H. the Gaekwar of 
Baroda, the provisions of section 86 of the Code of Civil Procedure 
could not be relied upon because H. H. the Gaekwar had waived 
his privilege by allowing the defendant railway to defend the suit 
on its merits and to produce evidence and take the chance of 
getling a judgment in his favour. 


Learned counsel for the plaintiff respondents contended that the 
above-mentioned finding was correct. 


Their Lordships cannot accept that contention. 


In the first place it appearsthat the summons was addressed 
to and seryed upon the manager of the State Railway, He filed 
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& written statement, containing the plea which has already been 
set out in full, whereby he alleged thatthe suit was not filed 
‘against the proper party and was not maintainable. He applied 
without success that this issue should be tried aa a preliminary 
issue. No one purported to appear in the suit on behalf of H.H. 
the Gaekwar of Baroda and there is no ground for saying that he 
waived his privilege. Further, as already pointed out, the provi- 
sions relating to this matter are statutory. They are contained 
in sections 86 and 87 of the Code of Civil Procedure, they are im- 
perative, and having regard to the public purposes which they 
serve, they cannot, in their Lordships’ opinion, be walved in the 
manner suggested by the High Court l 

‘Their Lordships therefore are of opinion that the suit was 
pot meintainable. In view of this conclusion it is not neces- 
wary to consider the other issues which were raised in the Courts 
in India. 

For the above-mentioned reasons their Lordships are of opinion 
that the appeal should be allowed, the decrees of the High Court 
nnd of the Subordinate Judge set aside, and the suit should be 
dismissed. The plaintiff respondents mus pay the costs of the 
defendant appellant in this appeal, and in both the Courts in India. 
They will humbly advise His Majesty accordingly. 

Gregory Rowelife & Ce.: Solicitors for the Appellants, 

Douglas Grant & Dold: Solicitors for the Respondents. 
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[ON _APPEAL FROM THE HIGH COURT or JUDICATURE 
AT LAHORE ] 


Wak/—Testamentary endowment of sarai—Manager of Wakf and krirs 
ginen right of residence in sarai — Whether dedication nullified ~ Preper- 
ties left to life tenants— Dedication to sarai om death of life tenants er 

du the event of sale— Whether dedication valid. , 


Preesdure— Action by several Maintifs dismissed — Abpeal by some only of 
plaintifs — Whether competent —Remaining plaintiff's impleaded as reston- 
dents—Amendment of plea by appeal Court te mabe all Haintif's appellants 
— Whether necessary —Code of Civil Procedure (Act V af 1908) S. ga. 


A testator by his Will disposed of five items of property in terms expressing 
a clear intention to effect a wakf. A direction that the property should be 
* excluded from the rights of relations’’ was followed by a provision confere 
ing on the testatoe’s brother, who was made manager of the wakf, and on that 
brother's heirs who should be his descendants the right of private residence in . 
the saral: 


Held that, although that provision included female heirs of the brother, 
who would not necessarily be managers of the wakf, it did not either show 
that the testator did not intend to mmke waki of the property or render the 
dedication illusory ; nor did it make it invalid oa the ground that tho property 
was not substantially dedicated to charity, or on the ground that the wakit 
had retalned a benefit for himwelf; for there was no reason for holding that the 
right of residence would exhaust the accommodation of the saral or could in 
law be insisted on to the exclusion of the charity. Moreover, the provision 
was not obnoxious to the rule of Shia law requiring a wakif to divest himself 
of all interest In the property dedicated or its usufruct. 


The testator by the same Will gave the income of two further properties 
repectively to M. B, and M. A for Hfe. He made directions as to the Interests 
in remainder, the effect of which was that, on the death of M. B. œ M. A, 
the properties, or In the event of their mle during their lifetime, PERS 
of male, should be attached to the sarai :” 


Held that, as, on the true construction of tha Will, the testator did not 
intend either of the two properties to be wakf properties dnt] death of the 
life tenants ot sale; his deposition of the properties was Invalid as Infringing 
the principle of Shia law that an appropriation of property for wakf as from 
a future date [s invalid. While that principle is to some extent mitigated by the 
dechiion in Baker Ali Khan v. Anfaman Ara Begum (i) thata Shia may 

(1) (1902) L, R, gol. A. 94 ; I. L. R, ms All, 236. 
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create a wakf by Will, the principle ts not thereby abrogated for all purposes 
In the omse of a testamentary disposition ; nor is it necessary for the applioa- 
tion of the principle that the passing of the property to the endowment should 
be made to depend on an event which is both problematical and future 

Mukammad Ahsan v. Umardaras (1) disapproved. 

Althongh, where the consent in writing of the Advocate General or Collector 
has been given to a suit by three persons as plaintiff, the suit cannot validly 
be instituted by two only, on the other hand, there is no provision in the 
Civi] Procedure Code for having recourse to elther officer in the course oZ a 
sult or of any proceeding in any appeal. The written consent is a condition 
of tbe valid institution of the suit, and has no reference to any other stage of the 
proceeding. When onoe instituted, It is a representative sult subject to all the 
incidents affecting suits in general or representative suits in particular. Several 
persons who have instituted a suit with leave of the Collector are not to be 
deemed to be one person, nor is there any reason why one of several plaintifis 
in such a suit should not appeal on the same terms or condition as ace applicable 
to suits in general. 


Privy Council Appeal No. 120 of 1936 from a judgment dated 
January 14, 1935, of the High Court, Lahore, (Jaf Lal and Skemp, 
//.) reversing a judgment and decree, dated January 2, 1929, of 
the Senior Subordinate Judge, Amritsar. 

The facts are stated in the judgment of the Board. 


A. M. Dunne, K. C, and J. M. Parikh for the Appellants, 
In the first place, it is submitted that the appeal to the High 
‘Court was incompetent because all the plaintiffs in the suit which 
had been’ dismissed were not made parties to it. Further, that 
being so, the defect was not cured by taking the fifth plaintiff, 
who had been made a respondent, ani making him an appellant 
-during the argument. 

As to the appeal itself, it is submitted that the Will, on its true 
construction, did not create any wakf in respect of the sarai cr 
any other properties. It is significant, for example, that ths 
properties alleged to have been made wakf are subject to tha 
payment of the testator's debts and to certain other charges. Ho 
would not have encumbered the properties had he wished to 
make them wakf, Again, if the Will does effect a wakf, the 
wakf is rendered invalid by the provision in the Will giving the 
testator's brother and his heirs right of residence in the sarai, 
such a right in respect of the sarai being inconsistent with its 
being wakf. With regard to the Mess Kothi and Small Kothi 
properties, assuming that the Will meant to create a wakf, such a 


(t) (1906) I. L. R, a8 All. 633. 
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wakf would be invalid in reapect of them because it would not, 
in respect of them, conform with Shia principles It is permissible 
to effect wakf by Will, but it is not on that account permissible 
to dedicate the properties ,as from a future or uncertain event, 
as has been done here. 


H, R. Abdul Magid, for the Respondents : As to the preliminary 
objection in respect of the uppeal to ths High Court, it was quite 
open to four out of the five plaintifFrespondents to prosecute the 
appeal themselves without the fifth. 


The wakf in respect of the sarai and other properties whicb, 
it is submitted, the Will undoubtedly effects, is validly made 
according to the principles of Shia Mahomedan law. The whole 
tenor of the Will supports a construction of it as being intended 
to effect wakf in respect of the properties in question, There 
is nothing contrary to Shia law in the reservation of,a right of 
residence in the sarai to the testator's brother, as manager, and 
his heirs, And that right to residence in a portion of the serai 
cannot be said to be inconsistent with the dedication. 


Their Lordships’ judgment was delivered by 
Sir George Rankin :—On the asth May, 1887, Agha Kalb 


‘Abid Khan a Shia Mussulman of Persian origin died at Amritsar 


leaving as his heirs a brother Kalb Ali Khan anda sister Mussammat 
Huesaini Khanum. On 3rd March, 1887, he had made a 
will the true construction and effect whereof is the subject of this 
appeal He was possessed of a half share in certain immovable 
property in the district of Farrukbabad which he had inherited 
from his father and of which the income was expended on an 
Imambera and other religious purposes at Fatehgarh. In addi- 
tion thereto he was possessed of immovable property. at Amritsar 
and Lahore valued by him in his will at Ra, 1,73,000 and thereby. 
described, valued and disposed of in detail, Of his properties 
at Lahore valued by him at about Ra, 60,020, three, of a total 
value of Rs. 36,200, were given by the will to his brother Kalb 
Ali and one, valued at Ra. 18,000, to his sister Hussaini Khanum. 
There remained two parcels of land at or near Lahore=«ons 
measuring 45 blghas and valued at Rs. 4,000, the other measuring 
16 bighas and valued at Ra, 2,000. By his will the testator gave 
the former to &lady called Mussemmat Buti and her son Ismail 
Hussain for their lives and the latter to one Musaffar Ali for his 
hfe, The inteteste in remainder he disposed of by directions that 
they should be “attached” to the serai hereinafter mentioned : the 
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validity and effect of these directions need not now be contidered, 
as it is not in the events that have happened possible on this appeal 
to pronounce any binding decision thereon or to give relief in 
respect thereof, The properties at Amritaar, to which the dispute 
in the present suil is now confined, are valued inthe will at 
Ra 1,123,000. This figure includes two properties in Amritsar 
Cantonmentone called’ the Mess Kothi (valued at Rs. 9,000) 
and the other called the Small Kothi (valued at Rs, 1.000), The 
income from the former was given by the will to Mussammat Buti 
and her son Ismail Hussein for their lives upon certain conditions. 
The income of the latter was given to Musaffar Ali for his life 
upon certain other conditions A question arises as to the 
validity of the testator's directions as regards the interests in 
remainder which question their Lordships will deal with in due 
course, 

In addition to these two small properties the will includes as 
an item of the testator's property at Amritsar, ‘promissory notes 
value Rs. 36,000 income Rs 1,490." These promissory notes are 
included in the figure of Rs 1,10,000 hereinafter mentioned : the 
two small properties are not, 

The main disposition made by the testator in his will is that 
whereby flve properties at Amritsar (in addition to the promissory 
notes already mentioned)}—total value Rs. r,ro,000—8re charac- 
terised as “pertaining to the sarai” “bnilt and attached to the serai? 
"built in connection with the new sera” These are (r)a house 
in the Civil Lines occupying with garden etc.'25 bighas-—Rs$.15,000 
(2) cultivated land nearby—Rs. 5,000 (3) plots near the church 
and dak bungalow—Rs. r,coo (4) Begum  Sahibe's land and 
garden—R& 3,000 (5) “the Sarai under construction" —R & 50,009. 
The main question upon this appeal is whether the trus construc- 
tion and effect of the will is to make these properties wakf for the 
purposes of a sarai — 

Soon after the death. of the testator his brother Kalb Ali was 
entered in the revenue records as owner of the lands at Amritsar. 
On 12th May, 1892, mutation of the Amritsar property was effected 
in favour of the sarai, In 1895 Kalb Ali died leaving a widow 
Mussammut Bismillah Khanum, a son Kalb Haidar and a daughter 
Mussaummut Ali Begum (defendant No. x). On 14th May, 1896, 
mutation of the Amritsar property was effected in the name of the 
sarai under the management of Kalb Haidar, On 13th May, 
1907, for R& 15,500 Kalb‘ Haidar sold to one Sundar Singh fire 
plots of the Amritsar property aboye set forth (in all 39 kanals 3 
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marlas) reciting that he had been in possession thereof as proprietor 
under his uncle's will of 3rd March, 1887. He died in 1909 and 
on the rrth September of that year the Amritsar land was recor- 
ded in the name of the sarai under the management of Mussammat 
Bismilab. In rogar Mussammat Bismillah leased ra kanals of the 
lands af Amritsar to one Piara Singh (original defendant No. 3) 
for so years at an annual rent of Rs,.200. Mussammat Bismillah 
died in 1922 and ber daughter Mumammnat Ali Begum took posses 
sion of the Amritsar property as her heiress. Mussammat Ali 
Begum has at all times claimed to hold it as absolute owner and 
has not at any time acknowledged any wakf or dedication. On 
the yth April, 1916, she sold to Nizam-ud-din (defendant No, 2) 12 
kanals 4 marlas of the land at Amritsar. 

On the goth June, 1906, the present respondents Nos. r 
to s, with the sanction of the Collector under sections 93-93 of 
the Code of Civil Procedure, brought in the Court of the Senior 
Subordinate Judge at Amritsar the suit out of which this appeal ari- 
ses. The plaint treating Mussammat Ali Begum as de fado Mutawali 
asked that she be removed from that office and made to account 
for the Wakf property and for the proceeds of the various sales 
and of the lease to Piara Singh ; also that a scheme be framed for 
the Wakf. The trial Judge dismissed the suit (and January, 1929), 
holding that, though Kalb Abid had dedicated the suit lands for 
the purposes of a Sarai in his lifetime, the dedication was invalid 
as he bad retained possession ; that he had not made a .dedication 
thereof by his Will; that, if his Will did purport to effecta 
dedication, that also was invalid having regard to certain provisions 
in the Will as to the testator's heirs. Four of the five plaintiffs 
appealed to the High Court at Lahore, making the remaining 
plaintiff a respondent to the appeal. The High. Court, having at 
the hearing made this plaintiff an appellant instead of a respondent, 
held that a valid Wakf of the Sarai was created by the Will of 
Kalb Abid, set aside the decree of the Subordinate Tudge' and 
remanded the case to him in order that he might decide whether 
Mussammat Ali Begum should be Mutawalli, prepare a scheme, 
take accounts and give other directions as necessary, From this | 
decreas (14th January,.1935), Mussammat Ali Begum appealed to 
His Majesty, and on her death her representatives have been duly 
substituted as appellants. 

, In view of the observations made by the learned Judges in the 
High Court, Mr. Dunne for the appellants has very properly raised 
before their Lordships the question whether the appeal ag brought 
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to the High Court was competent and, if not whether the defect - E 

was cured by making the respondent plaintiff an appellant As it 1938. 
appears that the appeal was brought with this plaintiff's concurrence uc Ali 
and that he was made & respondent only because he had gone on Begam 
business to another province, it is difficultto discern any subs:  padr-ul [eam All 
tance in the preliminary objection, Whére the consent in writing Khan, 

of the Advocate-General or Collector has been given to a suit by si, George Rankin. 
three persons as plaintiffs, the suit cannot validly be instituted by b odis 


two only. The suit as instituted must conform to the consent. 

On the other hand if the three persons join as plaintiffs abd two 

of them die pending sult, the suit does not become defective or 

incompetent: Aaja Ananda Rao v. Ramdas Dadwram.- (1). 

There is no provision whatever in the Code for recourse being 

had to' the Advocate-General or Collector during the course of a 

suit or any proceedings in appeal. As sub-section (2) of section ga 

sufficiently shows the consent in writing is a condition of the valid 

institution of a suit and has no reference to any other stage. 

When once validly instituted, it is a representative suit subject to 

all the incidents affecting sults in general and representative suits 

in particular, Their Lordships cannot accept the doctrine of Jai 

Lai J. in the present case thal the persons who have instituted the 

suit with the leave of the Collector are to be deemed to be one 

plaintiff, nor do-they see any reason why one of several plaintiffs 

in such a-suit should not appeal on the same terms and conditions 

as are applicable to suits in general In the present cage the appeal 

was in their Lordships’ view competent and regular as origi 

nally brought : the . amendment though i dE was not. 

necessary. | , i 

On the Tee their Lordships in agreement with the ^ 

High Court consider that upon the true construction of the will 

of Kalb Abid the five Amritsar properties above-mentioned were < 

made wakf for the purposes of a sarai and for the specified ptm 

posea subsidiary thereto, They are further of opinion that the 

dedication thereof is valid and in accordance with Shia law. The ~ "c 

properties are described as “pertaining to the sarai " in the same i $ 

ssnse as the properties given by the will to the testator's brother 

and sister are described as “pertaining to my brother" and ` - 

" pertaining to my'sister." It is not in doubt that the testator had 

obtained a plot of land from Major Warburton for the very purpose 
- of being used for a sarai There are repeated references to this. 
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sarai throughout the will and ons of the five plots of land now in 
question (value about Rs, 50,000) is thus described ;— 


The Sarai under construction which is abont to be completed. 
The building operations are going on It was built with the 
intention of Waqf for the benefit of the general public and for 
performance of religious ceremonies, such as Ashura, prayers on 
both the Ids, Muharram and Nauroz, ete, and for the comfort 
of every man, without charging any rent, eto., and is excluded from 
the rights of relations, etc. But my brother Kalb Ali Khan and 
his heirs who are his descendants have the right of private 
residence in it. Í 

The will concludes as follows t— 


It is to be noted that I have given Mirza Kalb Ali Khan, my 
real brother, the powers for the management of the entire property, 
left by me, aud the power of disposal as owner of evory kind like 
myself, He should use all these powers in obedience to the direc- 
tions given in this will. He should continue the maintenance 
allowance of the persons to whom I have assigned some masin 
tenance, subject to the conditions and for the period mentioned 
in this will, provided they do their work faithfully, earnestly, 
honestly, eagerly, and obediently with good conduct and keep 
him pleased. In cate of default of the above conditions or 
displeasure of my aforesaid brother, or in case of any embessle- 
ment, misappropriation or dishonesty, he has full authority to 
dismiss them and to stop and confiscate the maintenance fixe. 
All these powers will be exercised by the male descendants of my 
brother Kalb Ali Khan, after his death and will thus continue 
generation after generation. But if the said brother does not 
care to take this trouble or refuses to manage the above property, 
it should be made over to the Government and the Deputy 
Commissioner for msnagement. , The Deputy Commissioner 
alone or by appointing a committee and an advisory board of 
some Mohammadan gentlemen belonging to the Asna Ashari 
community, should then manage the Wagqf property. The 
eame action should be taken in case the male heirs of the said 
brother should happen to bs inefficlent and should he guilty of 


_ breach of the conditions and misappropriation, If, after -my death . 


or during the severe attack of disoase or unconsciousness, any one 
of my dependants is guilty of dishonesty or embezzlemsnt or mis- 
appropriation etc, in respect of my property and goods or if my 
Star suspscts the said depsnlant of thas things, thea my 
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brother will have the power to dismiss him or to deprive him of 
the gift, ` ; "x 

From these passages it -sufficiently: appears that the testator’s 
intention was to dedicate the five items of property. for a public 
charitable purpose well known and highly esteemed as pious by 
the Mussulman law, Ho not only used the word “wakf” but 
expressed his intention to benefit the general public and directed 
that the property should be “ excluded from the rights of rela- 
tions" thus giving ample evidence that he knew what was meant 
by “wakf” and fully intended to effect a wakf. It is true that 
after the words “excluded from the nights of relations,” come 
words which say that Kalb AH and his heirs who are his descen- 
dante shall have the right of private residence in the sarai, This 
would include female heirs who would not necessarily be managers 
of the wakf, But io their Lordship» view this provision does not 
show that the testator did not intend to make wakf of the proper- 
ties nor does it render the dedication illusory or make it invalid 
either on the ground that the property was not substantially dedi- 
ested to charity or on the ground that the wakif hai retained a 
benefit for himself, It is not necessary in this case to pray in 


aid the provisions of the Musealman Wakf Validating Act, 1913. 


There is no ground for holding that the right of residence was 
. intended or was likely to exhaust the accommodation of the serai 
or could in law be insisted on to the exclusion of the charity. Nor 
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is the right given to the testator’s heirs obnoxious to the rule of - - 


Shia law which requires a wakif to divest himself of all interest 
in the property and in its usufruct, [C£ Abadi Begum v. Kanis 
Zainab (1)]. l 

Again it is truo that the testator having set forth in detail 
each of his properties and his disposition thereof, adds thereto a 


list headed *'' Details? of Expenses.” Having entered “expenses . 


on account of my’ burial" as Re 500 and expenses on account 
of fast and prayers and-the taking of his body to Karbala otc. at 


Rs. 1,500, and the marriage expenses of two girls at Ra, soo the . 


tastator concluded with an entry; "for payment of debt—about 
Rs, 10,000 or the amount remaining due from me after my death.” 
[hore is no evidence as to the amount owing by him at his death 
nor as to the funds from which his debts if any were discharged. 
The will contains no ‘direction for the payment of debts out of 
any particular asset nor does it charge any property with his 


debts The wide powers of disposal given to the testator’s brother, ` 


w 


(1) (1926) L. R. 541. A. 33; 45 C. L. J. 408. ; - 
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hie which would include a power of sala, dre in their Lordships’ opinion 

1953. to be read, ao far as the wakf properties are concerned, as powers 
Musammat An given to a manager to be exercised in the course of proper 
Begam — management; aod this is indeed comprehended in the direation 
Bedr-al. islam Al} to "use all these powers ia obedience to the directions given in 
Koan, this will.” No objection arises in the present case upon the fact 

Sir George Rankin, that the property dedicated by the will exceeds the one-third share 
u— beyond which a Muslim cannot without the conseat of his heirs 


dispose of his property by will: there are concurrent findings of 

the Courts in India that the testator’s heirs óonsented. Nor does 

any difficulty arise upon the concluding pissages which their Lord. 

ships have already cit2d from the will by reason that the testator 

does not use the word “ mutawalli" whea making provision for the 

management of the sarai and the propsrty devotei thereto. Upon 

& proper construction of the will their Lordships are of opinion 

that there was & valid and effective dedication of the five properties 
above-mentioned for the purposes specified. There appears to be 

no evidence as to the amount or value of the promissory notes out- 

standing at the testator's death or as to what was done with them, 

It remains to consider the two properties in Amritsar Canton 

„mønt hereinbefore described as the Mess Kothi gnd the Small | 

Kothi of which the income was given for life to Musammat Buti 

and her son, and to Musafar Ali respsctively. Toe effect of the 

testator's directions as to the interests in remainder is that on the 

. death of the persons mentioned the property and the income should 

be “attached to the sarai” aud that if either property should be 

“sold dmiog the lifetime of the person entitled for life, he or she 

should get a specified sum out of the wakf, ani the proceeds of: 

the sale should be inyestel and “attachad to_the sarai” This 

raises a question of some nicety in the application of the Shia - law. 

If the will can be read as intending that on the death of the - 

testator these two properties-should' becoms “ wakf? it would- be 

in no way unlawful that a life interest in the usufract should be 

: reserved -for ‘the beneficiaries abovenamed. On ths other hani 
u direction that the property should become wakf after the death 

. of & person surviving the testator is contrary to the principles 
applied by the Shia law to dedications inter vivos. “If one shoull 
T ` say I-bęvə appropriated when the bəgianinz.of the month has 
; come..the appropriation would not -be valid” (Shuraya-ool-Islam. 
Baillie v. II, p. 318.) Their Lordships recognise that the decision 

in Baker Ali Khan v. Anjuman Ara Begum (1) which permits | 

(1) (1502-3) L, R, gol, A 94; L L, R, 25 All. 236, 
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a Shia to create a- wakf by will -is itself a mitigation of the rigour 
of this principle, but they are not of opinion that the principle is 
abrogated for all purposes in the case of a tastamentary disposi- 
tion, nor do they think that it can be confined to cases where the 
pasing ofthe property to the endowment is made to depend upcn 
an event which is problemf&tical as well as future. On these 
points they are not in agreement with the observations made in 
the case of Mukammad Aksan v. Uwardaras (1) While not 
disposed to put a narrow or unduly technical construction on 
this will, upon a careful consideration of the language used by the 
festator and of the substance and effect of his dispositions their 
Lordships find themselves unable to hold that he intended either 
of the two properties now in question to become wakí property 
.until the tenant for life had died or there had been a sale under 
the powers conferred by the will, On this view they think that 
there is no valid dedication of either property, and to this extent 
the appeal succeeds. 

They will humbly advise His Majosty that it should be declared 
that the properties in Amritsar Cantonment described in the will 
of Agha Kalb Abid Khan as the Mess Kothi and the Small Kothi 
are not wakf; that subject thereto and save as regards the Lahore 
properties ‘upon which no decision can be given inthe appeal 
the decretal order of the High sida should stand and this appeal 
should be dismissed. 


The appellants must pay to the idis one-half 
of their costs of this appeal. 


Hy. S. L. Polak & Co.: Sollicitora for the Appellants. 
Francs & Harker: Solicitors for the Respondents 1-5. 
RC. C. Appeal dismissed, 


mo (1906) I. L, R. 28 All, 633. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir Harold Derbyshire, Kt., Chief Justice, Mr. Justica 
Le W. J. Costello, and Mr, Justice H.E. Panchridgs. 


RAMJIBAN SEROWGEE 


p. 


$ 


NIPPON YUSEN KAISHA,* 


Burden of $roof—Indian Contract Act (IX of 1572), See. 178 Proviso—indian 
Evidenes Act (1 of 1872), Secs. 103, 100-—~Remand order. 


The plaintiffs were gunny brokers; the first defendant, the International 
Export Company, was a company whioh carried on the business of dealers and 
exporters of gunonies and the second defendant was a japanese Steaniship Com 
pany by which the first defendant company used to ship their goods. The 
plaintiffs after purchasing 250 bales from three Mills companies resold them to the 
first defendant by oontracts containing clauses to the effect that payments were 
to be made in cash In exchange for mate's receipts to be handed by the ship’s 


-officer to the sellec’s representatives and that so long as such muts’s receipts 


whether in seller's or buyers name were in possession of the sellers the lien 
of the sellers as unpaid vendors ahonld subeist both in “such mate’s receipts and 


‘tls goods they represented until payments io full. The Export Company duly 


sent to the plaintiffs shipping instructions acoordingly, and the plaintiffs passed 
them on to their sellers. 


After the goods bad been shipped, and while the mate’s receipts were still 
in the hands of the Mills, the Export Company under an arrangement obtained 
the bills of lading from the Shipping Company, giving them at the same 
time letters of indemnity or guarantee. The plaintiffs after paying the Mills, and 
reoelving the mate's receipts from them, demanded payment from the Export 
Company. Meanwhile the steamer had sailed and the plaintiffs purporting to 
exercise their rights on the contract, on the 27th May, 1936, gave the Shipping 
Company noticea of lien. On the 28th May, the Shipping Company informed 
the plaintiffs that bills of lading had already been issued and referred them to 
the Export Company. Ono the 29th, the plaintiffs! solicitors claimed to hold it 
liable for the price of the goods. On the 31st the Shipping Company refused te 
accept any responsibility. / 

The suit was filed on the rath June, claiming that the goods were still the 
plaintiffs’ property, and alternately that the plaintiffs bad a Hen thereon, alleging 
that the goods were onthe high seas, Buckland, J, who tried the case In the 
first Instance, dismissed the suit as against the Shipping Conpany but passed 


“Appeal from Original Decree No. 3 of 1930, against the decree of Mr. 
Justioe Buckland dated the 16th July, 1999, and from Original Order No. 45 
of 1932, against the order o£ Mr. Justice Buckland, dated the 7th March, 
1932, pared oa remand order dated the gand July, 1930, In Suit No. 1383 
of 1926, 
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a decree against the Export Comyany for the amount clalmed. On appeal, 
the majority of Judges was of opinion that the case should be remanded ; 
Lort-Williams J, who was for allowing tho appeal, held that as the 
respondents had full knowledge of the terms upon which the guuny 
trade was carried on fn the port! of Calcutta, knew or onght to have 
known, when they delivered bills of lading to the Export Company, 
without production of the mate’s receipts, that there was a very strong pro- 
bability that the Export Company were not then entitled to the bilis, and 
might never become so entitled, they were not fustified In delivering the bills 
of lading to the Export Company and held that es against the plaintiff's 
chim they could not be allowed to set up a title In a third party which was 
created if at all as a result of their own wrong doing. The Court then passed 
the following order: "The order of the Court, therefore, is that the appeal 
will be kepton the file of this Court and the case will be remended oa 
to the Original Side for a finding upon the Imue ‘Whether the Taiwan Bank 
ot tha other endorses on the bills of lading or any of them can by virtue of 
section 178 of the Indian Contract Act claim a better title to the goods as against 
the plaintiffs than the title of the International Export Company." : . 


Costello, F, held having regard to the opinion expressed by him in 
Nippon Yusen Kaisha v, Makaliram Ramfidas (1) that. be was in agreement 
with the decision of Mr. Justice Lort-Willams in the preagnt case before 
remand and hence there was no necessity or it was not right in the circums- 
tances of the case that there should have been any remand at all fora finding on 
the issue. as in any event having regard to the wrongful action on the part of the 
Shipping Company Nippon Yusen Kaisha they could not afterwards be allowed 
to set up a fas tertii in answer to the plaintiffs’ -clalm.. 


It was contended that having regard to the language of the issue, it was 
open to the appellants to argue that section 178 of the Indien Contract Act, 
1942, as it was in 1996, the year in which the transaction tock place, had no 
application at all, as the section contemplated situations where three persons, 
namely, the true owner, the person in possession of the good and the pawnee 
wore concerned : 


Held (ger Costello and Panchridge, 9 3), that Section 178 of the Indian 
Contract Act was applicable in soch a case, 


The words "a person in possession" as used in Section 178 of the Indian 
Contrast Act, 1872, Include an order as well as mercantile agent and are not 
Hmited either to the latter or to persons other than the actual owner of the 


Hoods, 

The Oftctal Assignee of Madras v. Tha. Mercantile Bank of India Lid. (2) 
referred to. 

Panckridge, F dissented from the dictum of Mr. Justloe Lort-Willlame lu 
Haji Rahimbuw Askhan Karim v. Central Banh of India, Lid. (3). 

There being no evidence on the question of good faith or want of good 
faith and no evidence as to the olrcumstsndes attendant upon tbe transactio 


(1) (1930) sa C. L. J. 365 (369). 
(3) (1934) 60 C. L. J. £28 ; L. R. 611, A. 416; [1935] A. C. $3: 
(3) (1918): 1, E. R. 56-Calo. 367. 
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showing that the original buyer actod improperly, tbe questlon arose upon 
whom lay the onus of establishing the necessary logredients for bringing the 
case within the four corners of Section 178 of the Indian Contract Act, 1872, 
as was in 1926, the year in which the present transfer took place: 


Held (per curiam), that the onus lay on the defendants to establish šah 
facts and circumstances as would bring them within the proviso to Section 178- 
of the Indian Contract Act: in other words, in this particular cese Nippon 
Yusen Kaisha, the respondent, had to show that the pawnee, the International 
Banking Corporation acted in good faith and had not at the time o£ pledge of- 
the bills of lading notics that the pawnor, the International Export Company 
had no authority to pledge those documents. The respondent, Nippos Yusen 


Kaisha, having failed to prove that, the plaintiffs were entitled to a decree 
in their favour. | 


Per Costelle, F ı Section 178 of the Indian Contract Act, 1872 created a 
“statutory ttle.” 


Per Pawchridge, F: When it is alleged that circumstances exist whereby 
a transferee has obtained a better title to goods oc documents than the 
transferor possessed, the person or persons relying on such transfer shoukd be 
in a position to prove the circumstances which violate the transfer. 


Whitehorn Brethert v. Dawirien (1) and Oficial Assignes of the estate of 
Cheak Soo Tuan v. Khoo Sow Cheow (2) distinguished. 

Heap v. Meterists’ Advisory Agency Lid. (3) followed. 

Appeal by the Plaintiff Company. 

Mr, Sarat Chandra Bose and Dr. S. Roy for the Appellant. 

Messrs. S, M. Bose and S. Chaudhuri for the Respondent, 


On remand by a Bench of thie Court the following judgment 
was delivered by 


Buckland, J :—This matter has been remanded by the 
Division Bench of tbis Court taking appeals from Original Side for 
the purpose of a finding upon the issue whether the Taiwan Bank 
or other endorsee of the bills of lading or any of them can by virtue 
of Section 178 of the Indian Contract Act claim a better title to 
the goods as against the plaintiffs than the title of the International 
Export Co, 

The citcumstances in which the matter has been remanded 
make it unnecessary for me to make any introductory statement 
of the facts, It appears from the evidence adduced before me 
to-day that the International Export Co. signed a general letter of 
hypothecation in favour of the International Banking Company 
which in 1947 changed its name to the National City Bank of 


it) [1911] IK, B, 463. . 
(a) [1931] A. E. 67, C9 [1923] 1 K. B. 575. 
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New York which now has the books and records of the Inter- 
national Banking Co. Ltd. The bills of lading relating to these 
goods have been produced &nd it appears from the records of the 
bank that bills of'exchange were drawn by the International 
Export Co. on some Japanese firm, These bills of exchange 
were bought by the bank supported by the bills of lading 
endorsed in favour of the bank as security, invoices and insurance 
certificates, These documents were forwarded to: the Bank's 
branch in Kobe where the bills appear to have been met in due 
dourse, The transaction appears to have been one of the most 
ordinary and normal kind in every respect. Mr. Pugh has argued 
that it was a sale of the goods and not a pledge and that if the 
Bank bought the bills of exchange they bought the goods, I do 
not think that is correct. The Bank bought the bills of exchange 
supported by the documents according to the witness Mr. Leaver, 
Accountant of the Bank. There is no question on the evidence 
before me of any want of good faith or of any circumstances 
which would raise any presumption whatever that the International 
Export Company was acting improperly and I find that the Bank 
was in fact in poseession of the bills of lading relating to the goods 
in question which had been validly pledged to it. What is the 
effect of this finding it is not for me to say, and if I have correctly 
&ppreciated the order of the Court on appeal what I have stated 
is sufficient for the purpose for which the order of remand was 
made. In the circumstances I make no order as to costs but 
leave them to be dealt with on the final disposal of the appeal. 

On such finding on the issue, the Court piae the following 
judgments : 

Derbyshire, C. J. :—This matter comes to us from Mr, 
Justice Buckland to whom it was remanded by a Bench of this 
Court consisting of the late Chief Justice Sir George Rankin, 
Mr. Justice C, C. Ghose and Mr. Justice Lort-Williams& The 
facts of the case are set out in the papers and,in 53 Calcutta Law 
Journal beginning from page rrr, The essential facts of this case 
are similar to thosé of the case of Nippon Yusen Xctsha v. Makali- 
ram Ramjidas ang others (1) When this matter was before the 
Court last the case of Nippon Yusen Kaisha v. Mahaliram Ramji- 
das (1) had just been decided by this Court, and decided in favour 
of the seller of the goods, ths Court of appeal cpholding the 
decision of Mr. Justice Costello. When the present case was 
before this bench both parties agreed id subject to one matter 

(1) (1930) 53 C. L. J. 365. 
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the present case would follow the decision in Nippon Yusen Kaisha 
v. Mahaliram Ramjidas (1). That matter is set'out in the report 
of this case at page 127 oí 53 Calcutta Law Journal where the 
Chief Justice Sir George Rankin said as follows: “As an endorses 
of a bill.of lading cannot make & better title to the goods than his 
endorser had upon the principle of purchaser for value without 
notice the Shipping Company even upon the learned Judge's, 
finding that its action in giving the bills of lading to the Export 
Company was not wrongful would have no defence to the claim 
for damages unless it can show that the Bank of Taiwan or other 
endorses can rest its title upon the provisions. of Section 178 of 
the Indian Contract Act" Then the Chief Justice goss on to. 
deal with the pleadings in the case. Eventually he says at page 
128 "Now I do not think that the Shipping Company has very 
much excuse for not dealing with any question under Section 178 
by its pleadings and evidence and I think that as the goods were 
on the bigh seas when the plaint was filed the plaintifs have 
some little excuse for not pleading more correctly in the original 
plaint, Para s(b)ofthe amended plaint which was drafted after 
the goods had been delivered to the endorsees of the bills of 
lading rather indicates however that in August, 1926 the view of 
the plaintiffs was that the goods were lost to them because the 
bills of lading had been endorsed, and upon the whole consider- 
ing the plaint, the issues framed and the view taken by the learned . 
Judge at the trial I think that the proper course is to frame an 
issue upon the question under Section 178 of the Contract Act 
and to remand the case for a finding on this issue. I would 
frame the issue thus: ‘whether the Taiwan Bank or other endorses 
of the bills of lading or any of them can by virtue of Section 178 
of the Indian Contract Act claim a better title to the goods as 
against the plaintiffs than the title of the International Export 
Company.’ I see no need for any further issue." Upon that 
remand the matter went back to Mr. Justice Buckland. 

Section 178 of the Contract Act as it was in 1930 when this 
matter was being considered, reads as follows: “A person who is 
in possession of any goode or of any bill of lading, dock-warrant, 
warehouse-keeper's certificate, wharfinger’s certiflcate, or warrant 
or order for delivery, or any other document of title to goods, may 
make a valid pledge of such goods or documents: Provided that 
the pawnee acts in good faith, and under circumstances which 
are not such as to ralse a reasonable presumption that the 


(1) (1930) $2 C. L. J. 36$. 
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pawnor is acting improperly: Provided also that such goods or 
documents have not been obtained from their lawful owner, or 
from any person in lawful custody of them, by means of an offence 
or fraud.” ee 

It is agreed by counsel on each side in the present case, that 
-upon the ruling of this Court in 1930 the seller here is entitled to 
"succeed unless the Shipping Company-—the defendantecan 
'brihg themselves within the beneficial provisions of Section 178. 
In this matter the bills of lading relating to the property in. dispute 
~—gunny~—were issued by the defendant Nippon Yusen Kaisha to 
the International Export Company. The International Export 
‘Company were said to have pledged those goods with a Bank 
and it was suggested that the Nippon Yusen Kaisha simply 
delivered those goods to persons who took title through the 
pledgee—the Bank-—and that by reason of Section 178 that title 
-was 2 good title to the goods in question although the International 
Export Company to whom the bills of lading had been issued had 
& restricted title to those goods—restricted in this way as was held in 
the other case, that the seller had a peculiar property in those goods 
analogous to a lien by reason of clause 4 of the contract 
under which the goods were sold. The question, therefore, 
is in this case—did the Bank as pawnes . act in geod feith 
and under circumstances which were not such .as to raise 
a reasonable presumption that the pawnor was acting improperly ? 
The Bank of Taiwan -is mentioned as the pledgee in the 
remand, In fact it appears that another Bank, not the Bank of 
Taiwan, was the pledges of the bills of lading relating to the 
goods. | 

Now, in an attempt to bring themselves within the beneficial 
provisions of Section 178 of the Contract Act the defendants here 
called a Mr. Leaver who was an accountant of the National City 
Bank of New York and he states in his evidence that the Bank 
always owned the International Banking Corporation which in 
fact was the Bank with whom the bille of lading were placed in 
Calcutta, He was not in charge -of the International Banking 
Corporation branch in Calcutta when the pledge took place. No 
one has been called to give evidence who took any part in the 
arranging or. making of this pledge. What Mr. Leaver has done 
is to produce the books ofthe Bank or certified copies of them, 
and those books apparently show that a general letter of hypotheca- 
tion over all their goods was given some little time before this 
pledge took place by the [oternationa! Esport Company to the 
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International Banking Corporation, The fofm of the letter of 
hypothecation is set out in part II of the small paper book. 
-Further.he shows that there were entries in the books relating 
to certain bills of exchange and bills of lading relauye to the 
shipment of the goods in question, I have perused that evidence 
and considered it and it seems to me that all that the evidence 
shows is that apparently a pledge of the bills of lading to the 
Bank took place and that certain bills of exchange relating to 
those bills of lading were apparently bought by the Bank. Further 
than that in my view the evidence does not go. 

- Under those circumstances, have the Shipping Comana 


.defendants—brought themselves within the beneficial provisions 


of Section 178 of the Contract Act? To answer that question we 
must consider upon whom the onus of proof lies in that matter. 
There have been many. decisions on the question of where the 
onus of proof lies in different sections of different statutes. | think 
that the best guidance afforded to us in this matter is that given 
by the Privy Council in the case of Baud Narain Singh v. Goku! 


. Chand Makion (1) That was a case in which Section a7 of the 


Specific Relief Act of 1877 was under:consideration, I read from 


,Lord Thankerton's judgment at page raz where he says “It 


will be convenient to state the material portions of the section, 
which are as follows: ‘97. . Except as otherwise provided by 


.this chapter, specific psrformance of a contract may be enforced 


against—-(a) Either party thereto; (b) Any other person claiming 
under him by a title arising subsequently to the contract, except 
a transferee for value who has paid his money in good faith and 
without notice of the original contract, “In their Lordships 
opinion, the section lays down a general rule that the original 
contract may be specifically enforced against a subsequent trans 
foree, but allows an exception to that general rule, not the trant 
feror, but to the transferee, and, in their Lordshipe! opinion, it 


ie clearly for the transferee to establish the, circgmstances which 


will allow him to retain the benefit of a transfer which, prima facie, 
he had no right to get. Further, the subsequent transferee is the 


. person within whose knowledge the facts as to whether he has 


paid and whether he had notice of the original contract lie, and 


. provisions of ions ro3 and 106 of the Indian Evidence Act, 


1872, have a Bearing on the question. The plaintiff does not 

necessarily hav’ knowledge of either matter.” . l ; 
Section 103.0f the Evidence Act enacts “The burden of 
(13) (1933) be Re 61 L. A. 115; s9 C. L. J. 199 (143)... 
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proof as to any particular fact lies on that person who wishes the 
Court to believe in its existence, unless it is provided by any law 
that the proof of that fact shalllie on any perticular person" and 
Section 106 enacts "When any fact is specially within the know- 
ledge of any porion the SUfeon ie of ptoving that fact is upon 
him." 

Under Section 178 of the Contract Act a pledges may get a 
better title to the goods or documents pledged th&n the pledgor 
had himself provided the circumstances set out in the section are 
satisfied. He would under those circumstances get a right which, 
to use the words of Lord Thankerton which I have just quoted, 
“prima fads he had no right to get." Further the pawnee or 
pledges is a person within whose knowledge the facts of the 


pledge, particularly where they relate to good faith lie. Iam, — 


therefore, of the opinion that for Section 178 to be invoked 
successfully by the defendants—the Shipping Company in this 
case—the burden lies upon them of proving that the pawnes 
whose good title they attempt to set up and rely on acted in good 
faith and under circumstances which were not such as to raise a 
reasonable presumption that the pawnor was acting improperly. 
In my view the evidence which the Shipping Company has called 
in this case amounts to nothing more than an evidence that a 
pledge of the bills of lading took place and that certain bills of 
exchange relative to them were bought by the Bank. In my view 
it falls short of establishing the burden which lay upon them of 
showing that, to use the words of the section, the pawnee acted 
in good faith and under circumstances which were not such as to 
raise a reasonable presumption that the pawnor was acting impro- 
perly, In so holding I hold contrary to what Mr. Justice Buck- 
land was disposed to hold in the Court below.’ That being the 
position the Shipping Company has failed to show, to quote the 
language’ of the late Chief Justice, that “ the Bank or other 
endorree can rest its title npon the provisions of Section 178 of 
the Contract Act" That being so HIS Shipping Company fails 
in its defence. 

The ‘appeals will’ be allowed and a judgment entered for the 
plaintiff for a sum which will have to be ascertained hereafter by 
an officer of the Court if the parties cannot agree amongst them- 
selves as to the amount. In Appeal No. s af 1930 the appellant 
will get his costs both here and below. Costsin Appeal No. 46 of 
1932 will be treated as costs in the Original Appeal No. s of 1930. 

Costello, J, ;—T he issue which the Appellate Court by 9 
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majority framed and which was to be tried in the Original Jurisdic- 
tion of the Court was stated by Sir George Rankin in these terms 
“ Whether the Taiwan Bank or other endorsee of the bills of hud- 
ing .or any of them can by virtue of Section 178 of the Indian 
Contract Act claim a better title to the goods as against the plain- 
tiffs than the title of the International Export Company." The 
learned Chief Justice further said “ I see no need for any further 
issue.” The question, therefore, which Mr. Justice Buckland had 
to determine was whether there was any endorses.of the bills of 
lading in such a position that by virtue of the provisions of 
Section 173 of the Indian Contract Act he had g better title to 
the goods represented by the bills of lading than the title of the 
International Export Company and in such circumstances that 
Nippon Yüsen- Kaisha—the defendants in the suit—could take 
advantages of that position and rely upon it as an answer to ‘the 
plaintiff's claim. Having regard.to the opinion which I expressed 
in the course of the judgment which I gave in the case of Makali- 


ram Ramjidas v. Nippon Yusen Kaisha (1) | amin agreement with l 


the judgment which was delivered by Mr. Justice Lort-Williams 
when this matter.was last before the Appellate Court, Mr. Justice 
Lort-Wiliams was of opinion that the appeal ought to be allowed 
without any further discussion and certainly without any further 
remand to the Court of first instance and the reasons which he 
gave are stated at page 123 in 53 Calcutta Law Journal. What my 
brother Lort-Williams said wasthis “The evidence shows that the 
respondents had full knowledge of the terms upon which the 
gunny trade is carried on in the Port of Calcutta, and knew or 


Ought to have known, when they delivered bills of lading to the 
Export Company, without production of the mates’ receipts, that 


there was à very strong probability thet the Export Company 
were not then entitled to the bills, and might never become so 
entitled. In these circumstances they were not justified in so 
doing” that is to say, in delivering the bills of lading to the 


Export Company “and as against the plaintiff's. claim they cannot 


be allowed to set up a title in a third party which was create if at 
allasa result of their wrong doing.” In my view that was a 
correct statement of the position. Therefore with all possible 
respect to the view of the late learned Chief Justice and Mr. Justice 
C. C. Ghose Į cannot see that there was any necessity or that it 
was right in the circumstances of the case that there should have 
been any remand at all for a finding on the ame which was framed 


` (8) (1999) 52 C. L. Je 365 (569. - 
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by the learned Chief Justice because it seems to me that in any 


event having regard to the wrongful action on the part of the 
Shipping Company Nippon Yusen Kaisha they could not after- 
wards be allowed to ast up a fxs tertii in answer to the plaintifi’s 
claim, However, there was a remand to Mr. Justice’ Buckland and 
he has dealt with the matter. Accordingly it is now for us to consider 
the position resulting from the Judgment of Mr. Justice Buckland 
delivered on’ the 7th of March, ross. The relevant part of the 
judgment is on page 13 ofthe Paper book where the learned Judge 
says “There is no question of the evidénce before me of any want of 


good faith or of any circumstances which would raise any presump- 


tion whatever that the International Export Co., ‘was acting im- 
properly and I find that the bank was in fact in possession of the 


bills of leding relating to the goods in question which had been 


validly pledged to it,” and the learned Judge then adds—' What 


is the effect of this finding it is not for me to say and if I have. 
correctly appreciated the order of the Court of-Appeal what I have - 


stated is sufficient for the purpose for which the orüer of remand 
was made.” That finding of the learned Judge amounts to this 
that as the case was presented to him there was before him no 


evidence one way or the other upon the question of good faith or ` 


of the concomitant circumstances connected with the transaction 


between the Interndtional Export Co., and what was then known as l 
"The International Banking Corporation” which subsequently 


changed its name to “The National City Bank of New York.” 


Now upon the assumption that there was before the learned Judge 


nd evidence on the question of good faith or want of good faith 
and no evidence as to the circumstances attendant upon the tran. 
section showing that the original buyer acted improperly it is 
necessary for us to consider and determine upon whom lay the 
onus of establishing what I may describe as the necessary ingre. 
diente for bringing the case within the four corners of section 178 
of the Indian Contract Act of 1872. 

It is to be observed at the outset thet we are concerned with 
the terms of section 178 as they existed in the year 1916, the 
yeat in which the transaction with which we are concerned took 
place, because section 178 has been subsequently amended so as 
to bting it more into line with the corresponding section in the 
English Factors Act, In the year 1926 section 178 was still in 


these terms “A person who is in possession of any goods or of' 


any bill of lading, dock-worrant, watehouso-koeper's cettificate, 
wharfinge:’s certificate, or warrant ot order for delivery, or apy 
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other document of title to goods, may make a valid pledge of such 
goods or documents: Provided that the pawnee acts in good 
faith, and under circumstances which are not such as to raise & 
reasonable presumption that the pawnor is acting improperly." 
One would have thought that in a matter of this description the 
section only had reference to persons who were not in fact owners 
of the goods in question or of the billa of lading but having 
regard to the decision of the Privy Council which was placed 
before us ws, that in the case of Zhe Offidal Assignee of Madras 
v. fhe Mercantile Bank of India, Ltd. (1), we must accept the 
position that the words “a person who is in possession" as used in 
the old section 178 did include an owner aa well as a mercantile 
agent and were not limited either to the latter or to persons 
other than the actual owner of the goods, The old section 178— 
inspite ‘of the fact that the expression “mercantile agent” was 
not in it—was the then analogue of section a(r)of the English 
Factors Act of 1889. The importance of that for our present 
purposes is thisi--There is & decision upon that section which 
is relevant to the question : upon whom lies the onus in a 
case of this kind, I refer to the case of Heap v. Motorists’ Advisory 
Agency, Ld. (a) where at page 590 Mr, Justice Lush in the course 
of bis Judgment says "under S. a of the Factors Act, 1889, however, 
the buyer gets no title apart from the section. He is allowed to get 


. what I may call a statutory title provided he complies with the terms 


of the section. In order to acquire a title which he would not other- _ 
wise have, the buyer has to provo all these things that I have men- 
lioned : that the owner oonsented to the mercantile agent having pos 

session, that the agent acted in the ordinary course of business, and 

also, I think, that the buyer acted in good faith and had no notice." 

The purpose and intent of section 178 of the Indian Contract Act 

is to confer upon the pledgee or pamwnee a good title under 

circumstances where but fot the precise provisions of that section 

he would not acquire a good title, It creates what Mr. Justice 

Lush has described as a “Statutory title." It seems to me to 

follow, therefore, that if any one seeks to rely upon a statutory 

tile of that character the burden is upon him to show that the 
facts and circumstances were such as to give rise to a title of the 

character on which he seoks to rely, In the present instance tha. 
International Banking Corporation is not setting up a title as 

against the plaintif in the suit It isthe Nippon Yusen Kaisha 

ho (1934) 6o C, L. J. 338; a9 C. W.N. 209 1 [1935] A. C. 53; L. R. 61 

(à) [193] 1 K. B. 577. 
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who are seeking to rely upon title in the Bank as against the tide 
of the plaintiff. It is not disputed. in this case tbat the plaintiff 
did in fact have a special property in the goods which were the 
subject matter of the suit. If the defendants desired the Court 
to accept their contention that the Bank had a title higher than 
that of the. plaintiff it seems to me that the onus must have 
been upon the defendants to establish such facts and circumstances 
as would bring them within the proviso to section 178: in other 
words in this particular case the Nippon Yusen Kaisha would bave 
to show that the pe&wnee, that is to aay, the International Banking 
Corporation acted in good faith and had not at tbe time of the 
pledge of the bills of lading notice that the pawnor, that is to say, 
the International Export Co. had no authority to pledge tnose 
documents, It is I think clear upon the findings of Mr; Justice 
Buckland that the burden of proof was not discharged by the 
defendants the Nippon Yusen Kaisha. The evidence placed 
before the learned Judge was of the most meagre and unsatisfactory 
character. The testimony of Mr. Leaver amounts to nothing 
more than this that it appeared to him upon looking at the records 
and the Banks books that there was a pledge of the bills of 
lading in the year 1926 by the International Export Co. to the 
Bank of which Mr. Leaver at the time of his giving evidence was 
an officer, Beyond that he was utterly unable to go. In my view 
the defendants did not even begin to discharge the onus which 
lay upon them. Therefore it is impossible for them now to'say 
that the transaction between the International Export Co. and the 
International Banking Corporation would in any way furnish an 
answer to the plaintiffs claim. Once we hold that the defendants 
cannot take advantage of section 178 of the Indian Contract Act 
and bearing in mind that Sir George Rankin said that the facts of 
this case were on all fours of the case of Makali»am Ramjidas (1)— 
it becomes the clear duty of this Court to say that this appeal must 
be allowed. I agree therefore with the learned Chief Justice that 
this appeal should be allowed. 

Panekridge, J. =I am of thevame opinion The question 
which calls for our decision is the proper oonstruction of sectiou 
178 of the Indian Contract Act as it stood in the year 1936. I 
will assumo and, indeed, I am of opinion that, having regard to the 
language in which Sir George Rankin framed the issue which was 
temanded to Mr. Justice Buckland, it is open to the appellants 
to argue that section 178 has no application at all to the circums 
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tances of the case. Relying ona passage in the judgment of Mr. 
Justice Lort-Wiliams in Haj Rakimówr Ashen Karim v. Central 
Bank of India Lid, (x), the appellants argue that section 178 
contemplates only situations where three’ parsons ara. concerned, . 
namely, the true owner, the person in possession of the good and 
the pawnee. Upon this construction of the section it is said that 
it would not apply to a case such as the present, where the person 
in possession of ‘the goods or documents of title is either the full 
orthe limited owner. Iam of opinion, however, that this argu 
ment cannot prevail because of the decision in Zhe Official Assignee 
of Madras v. Mercantile Bank of India Lid. (2) That case” 
appears to meto be directly opposed to the passage in the judg- 
ment of Mr, Justice Lort-Williams to which I have referred, and 
in my opinion the dictum of Mr. Justice Lort-Williams on this 
point cannot be regarded as good law inthe face of the judgment 
of the Judicial Committee. Holding therefore that the section 
is applicable to the facts of the present case, I have to consider 
whether the evidence justifies the conclusion of Mr. Justice Buck- 
land that there wasa valid pledge of the goods and documents 
to the International Banking Corporation. The decision on 
that question in itsturn depends on the view which wa take as 
to the person on whom the burden of proof lies" to establish that 
the Bank acted in good faith and under circumstances’ which 
were not Such as to ralse a. reasonable presumption that the Inter- 
nationgl] Export Company were acting improperly. When I fret 
read the section I was of opinion that the question did not present 
any difficulty and that the natural meaning of the language was 


"that the party ‘setting up the validity of thé pledge was ‘under 


the obligation to prove the facts on which such validity depen- 
ded. It appears to me on general principles that, when it is 
alleged that circumstances exist whereby a transferee has obtained 
a better title to goods or documents than the transferor possessed, 
the person.or persons relying on such transfer should be ina 
position to prove the circumstances which validate the transfer, 
However, it is said that the reported cases show that thisis not the 
position, The first case on which the respondents rely is the 
case of Whitehorn ‘Brothers v. Davison (3) In that case the 
Court of Appeal held that under Section 33 of the Sale of Goods 
Act, 1893, where a contract of sale was voidable at the option ` 
of the seller on the- ground of fraud, and the buyer before the 


- (1) (1928) L L. R s6 Calo. 367. . 
(2) (1934) L'R. SrL A. 416; @C, L. J. a8 
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sale was avoided pledged the chattel, the onus was on the seller, 
seeking to recover the chattel from the pledgee, to prove that 
the latter took it with notice of the fraud or otherwise than in 
good faith. 


Moreover, certain eases relied where it has been sought to 
avoid transactions effected by the parties who subsequently were 
adjudicated insolvents.’ The first of those cases is Officla] Assignee 
y. Khoo Saw Cheow (1). That was a case from Singapore and was 
concerned with the construction of a section of the Bankruptcy 
‘Ordinance of ‘the Straits Settlements, which corresponds in all 
material particulars to Section $$ of the Provincial Insolvency 
Act and Section ss of the Presidency Towns Insolvency Act. 
It was held by the Judicial Committee of the “Privy Council, 
affirming the decision of the Court of Appeal of the Straits Settle- 
ments, that on a true construction of the section, the onus was 
on the Official Assignee to prove that a conveyance "which he 
was seeking to set aside thereunder, was not made in good faith 
and for valuable consideration. The Privy Council in subsequent 
cases have given the mme construction to the sections of ‘the 
Provincial Insolvency Act and the Presidency Towns Insolvency 
Act to which I have referred. See Zhe Oficial Receiver y. 
. P.L. K. M. R. M. Chettyas Firm (2) and Pope v. Official Assignee, 
Rangoon (3). On the other hand, the appellants strongly rely upon 
the decision of Mr. Justice Lush in Heap v. Motorist? Advisory 
Agency Lid, (4). In that case a person bad obtained a motor car 
by an offence which amounted to larceny by a trick. £ Without the 
authority of the true owner he sold it tothe defendants. The true 
owner sued to recover the car’or its ‘value, and the defendants 
relied on Section s of the Factors Act, 1889. The provisions of 
Section 2 of the Factors Act, 1889 are in all essential respects the 
same as those of Section 178 of the Indian Contract Act as now 
amended. The material words are contained in the proviso which 
is to this effect: “ Provided that the ‘person taking under the 
disposition actsin good faith, and has not st the time of the 
disposition notice that the person mapag the sacl has not 
authority to make the same.”. . 

Mr, Justice Lush held that the burden was on the persons 
PUEDE Unde, tie- CHDORUDRU E (Drove dis Ead e 
(1) (1931] L. R. A. C. 67. ; 
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faith and without notice, of the agents want of authority, and waa 
not upon the person whose goods had been disposed of by the 
agent of proving the contrary, and that the defendants had not 
succeeded in discharging that onus, The suit WAS accordingly 
decreed; 

The only other case to which I need refer is the- judai of 
an Appellate Bench of this Court in Rask Behari Karuri v. 
Narain Das Doriial (1), where it wae held that undér Section roa 
of the Indian Contract Aot the burden of proving that “ the 
second buyer” within the meaning of the section, acted in good 
faith and gave valuable consideration is on those who affirm it. 
In my opinion, the reasons givan by Mr. Justice Lush in Heap v. 
Motorist? Advisory Agency Lid. (2) apply to this case. I think 
that the. distinction between ceses where a seller has a complete 
though voidable title, and cases where the person purporting to 
make the disposition has an incomplete title or no title at all, is 
sound. This applies in particular to cases under the Insolvency 
Acta, because at the time the dispositions wers made; there is^ no 
doubt that the transferors had power to make them, now could 
they ever have been impeached under the Act, but for the fact 
that the transferórs were ‘subsequently adjudicated insolvente, In 
my opinion, both on the decided.cases-and’on the principles 
which underlie Sections 103 and ro6 of the Evidence Act, the 
burden in this cage. was on the respondents to show that the title 
which they were setting up was valid and eatisfed the provisions 
of Section 178 of the Indian Contract Act. It cannot be suggested 
for one moment that if the burden was upon them, they have in 
fact discharged it. The witness called was not called’ because who 
had personal knowledge of the transactions as to which he gave 
evidence, but because he was the- Accountant of the Calcutta 
branch of the Bank at the time the issue was tried. He did 
nothing more than produce the books of the Bank and explain 
them as far as he could. In my opinion, it is reasonably clear 
that there was a transaction by way of pledge and I think it may 
be conceded that his evidence ostablishes that but it establishes 
no more than that, It throws no light on the question whether 
the pledge was made in good faith or not; Still leas does it prove 
that the circumstances were not such as to raise a reasonable 
presumption the International Export Co. were acting improperly. 
In fact, the witness proves as of the ) circumstances st all, 

(1) (1929) L. L. R. ṣo Calc, 399 ; 2. 

(a) [1923] 1 K. B. £77. "EE: ' 
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What was necessary to establish was the circumstances in which 
the pledge was made, The witness only proved the pledge, and 
the pledge cannot be one of the circumstances, This being so, 
in my opinion, the conclusion at which Mr.’ Justice Buckland 
arrived is not supported by evidence, and I agrée that this appeal 
must be allowed. 


Leslie Hinds & Co, V Attorneys for the Plaintiffs, 


Orr. Dignam & Co.: Attorneys for the Respondent Nippon 
Yusen Kaisha, 


A, T, M. | Appeals allowed, 
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Beofrs. Mr, Justice Syed Nasim Ai, 
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SK. ABDUL GANI AND OTHERA.* 


Ejeeimani— Notice lo quit, if valid in lem -—Tenancy held for a term of pears 
under a lease~Nature of tenancy after the expiry of seh lease ~Trang/er 

af Preperty Act (IV of 1882), Section 110. 

The defendant held the disputed land under a registered lease executed by 
him an 2nd Sravan, 1318 B. S., and the lease waa for a term of seven years, 1 e. 
from 7418 to 139; B, S. Afte the expiry of the period of lease, the tenant 
held over for some time and thereafter a notion to quit was served on the 
defendant In which he was REE SO VACAS tS mney ee ee OE he Penal 
calendar month Agar : 

Held, that the term of the lease expired on the last day of m B. S. and 
the monthly tenancy commenced from 1st Baisakh, 1338 B. S. and as such the 
notice wes valid In law, 

Held, alse, that the express stipnlation-in the lease tat the time limited by 
the lease was uP to the end of 1324 B. S. clearly indicated that there was an 


— A Appellate Decree No. 1480 of 1935, against the decreas of 
Thakurdas Banerjee, Esq., Subordinate Judge, Second Court of Hooghly, 
dated the 26th June, 1935 modifying that of Nripandra Kumar Ghose, eq. 
Munsiff, Secood Court, Ssrampore, dated the goth April, 1934. 
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express agreament to the contrary within the meaning gf Section 110 of the 
Transfer of Property Act and the Intention of the parties evidently was that the 
lease waa to commenoe from the beginning of 1318 B. S. and was to ond at 
the end of 1324 B. S. , 


Appeal by the Plaintiff, 

Suit for ejectment. 

The material facts will appear from the! judgmént. D 

Mr, Narendra Krishna Basu for tho Appellant. 

Mr. A. Quasem for the Respondents, 

The judgment of the Court was as follows ; 

Nasim Ali, J. :—This appeal arises out of a suit for ejectment 
after service of notice to quit under section 106 of the Transfer of 


Property Act. The defendant admittedly is a tenantat-will, His 
defence to the suit so far as it is relevant for the purposes of the 


-present appeal is that the notice to quit served on him is bad in 


law inasmuch as it did not expire-with the end of a month of the 
tenancy. The Munsif overruled this defence and decreed the 
plaintiffs suit, The tenant appealed to the lower Appellate Court. 
The learned Subordinate Judge who heard the appeal has dismissed 
the plaintiff's suit for ejectment on the ground that the notioe 
served on the defendant, was insufficient. Hence this second 
appeal by the plaintiff landlord. 


The only point for determination, thereforo, ‘fo this appeal is 


whether the notice served on the tenant. was sufficient in law, 


The defendant admittedly held the disputed land under a 
registered lease which was executed by the defendant on the and 
Sraban, 1318. From this Kabullat it appears that the lease was 
for a term of 7 years from 1318 to r324 B.S. The learned 
Subordinate Judge on the auttiority of the decision of the 
Judicial Committee of the Privy Council in the case of Binoy 


Krishna Das and others v. Saltleciond and others (1), and also in 


view of the. provisions of section 110 of the Transfer of Property 
Act held that the term of the lease expired on the midnight of 
the ret Baishak 1325 and as by the notice to quit the defendant 
was asked to vacate the land by the end of the month of Asar 
the notice did not expire with the end of a month. of the tenancy. 
The learned Judge's view is that after the expiration of the lease 
for seven years the defendant held over as a monthly ténant end 
that this monthly tenancy commenced from the unen of the 


(1) (1932) $6 C. L. J. 319: 32 C. W, N. I, 


e 
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rst Baishakh, 1325. Section rro so far as it is relevant for the 
purposes of the present appeal is in these terms: “Where tho 
lime limited by a lease of immoveable property is expreesed as 
commencing froma particular. day, in computing that time such 
day' shall be excluded. "Where no. day of commencement is 
named, the time so limited begins from the making of the lease. 
Where the time so limited isa year ora number of years, in the 
absence of an express agreement to the contrary, the lease shall 
last during the whole anniversary. of the day from which such time 
commences.” 

If the time limited by a lease of immoveable. property com- 
mences from a particular day and is a year or a number of years, 
In the absence of any express agreement to the contrary the loase 
_ ‘Shall last during the whole of the anniversary of the day from which 
such time commences, In this particular case it is trus that no parti 
cular day has been mentioned as the day from which the time limi- 
ted by the lease commenced. But the intention is clear that the lease 
commenced from the rst Baishakh, 1318, Ordinarily, therefore, 
the lease shall last up to the midnight of the ret Baishakh, 1325. 
But the express stipulation inthe lease that the . time limited by 
the lease is up to the end of 1394 B. S, clearly indicates that thsre 
Was an express agreement to the contrary within the meaning of 
section 110 of the Transfer of Property Act. The intention of 
the parties evidently was that the lease was to commence from the 
beginning of 1318 and was to end at the end of 1324. In view 
of the express agreement between the parties the lease lasted only 
up tothe Jast day of the year 1324 B. S, and did not last up to 
the mid-night of the rst Baisakh of the next year. This view is 
not inconsistent with the decision of the Judicial Committee on 
which the learned Judge has relied inasmuch as in that case 
there was no agreement to the contrary and there was nothing 
in that case to show that the lease was to end before the whole 
anniversary of the day from which the lease commenced had 
expired. The learned Advocate appearing on behalf of the res 
pondents also. invited my attention to another decision ‘of this Court 
in the case of Adshoy Kumar Nandi v. S, C. Das & Co. (1). 
In that case also there was nothing: to indicate that the term of 
the lease was to.terminate before the whole anniversaty of the day 
from the time limited by the lease commenced had expired. 
The learned Subordinate Judge was, therefore, not right in holding 
that the lease for seveo years which commenced itom, the bigin: 


(1) (1999) 38 C. W. N. 784 
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ning of 1318 ended on the mid-night of the rst Batshakh, 1425. 
In view of the terms of this lease there cannot be any doubt that 
the ternis of the lease expired on the last day of 1324 B. S. and con 
sequently the montbly tenancy commenced from the rst Baishakh 
73125. The notice asking the tenant to vacate the lands by the 
end of the month of Asar was therefore a valid and proper 
notice. 


The result, therefore, is that this appeal is allowed, The judg- 
ment and decree of the lower Appellate Court are set aside and 
those of the Trial Court are restored. The appellant is entitled 
to get his costs bothin this Court ra well as in the Lower Appel- 
late Court. l 


P, R l | Appeal allowed, 


Before Mr. Justice S. K. Ghose and Mr, Justice 
Syed Nanm Ak, 7 


PULIN BEHARY MANDAL 


v. 
BAMA CHARAN HALDAR: * 


Indian Limitation Act (LX ef 1908), Sch. I. Articles 130, 138, 144, applteas 
bility e/ —Defandant not in possession ai the time when the plaints 5 preds 
cesser-in-interest purchased the property, but possession delivered recently— 
Suit, if barred. 

Article 138 Sch I. of the Indian Limitation Aot 1508, applies toa case 
whero the judgment-debtor was tn possession at the date of the sale. 

Where It ts found that the defendant was not In possession at the time 
then the plaintiff's pradecessor-in-intarest purchased the property in execution 

“of a rent decree against the defendant, but oertain other persons were in 

poeseselon of the properties as statutory mortgagees tinder section 171 of 

the Bengal Tenancy Act, who however delivered back possession of it about two 

years before the institution of the sult ı 


* Letters Patent Appeal No. 8 of 1937, against the judgment of Mr. Justico 
A. G. R. Henderson, dated tbe asth Juos, 1937 in Appeal from Appellate 
Decree No. 848 of 1936, against the decree of Bagala Prosanna Basu, Esq., 
Subordinate Judge, 3rd Court of 24 Parganas, dated the roth December, 1935, 


‘reversing the decree of Ashutosh Des Gupta, Esq., SINN ad Cour 


Diamond Harbour, dated the 15th May; 1935. 
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Held,that the suit was Se EDU ME 196 Soh. I 
of the Indian Limitation Act. 


Appeal by the Defendant. 

Suit for establishment of title and recovery of possession. 

The materíal facts will appear from the following judgment of 

Henderson, J. This appeal is by the plaintiff who instituted 
the suit to establish his title and to recover possession of three 
plots of land two arable and one Bastu, It has been found by the 
Court of appeal below that although he has established his title, 
bis claim is barred by limitation. The only question, therefore, 
which has been argued here, is whether that finding is correct. 

In order to understand the basis of the plaintiff's claim it is 
necessary to refer to a few facts in connection with these transac- 
tions, On the goth of August, rgar, one Palan Mondal purchased 
the holding of which the disputed plots form a portion, in execu- 
tion of a decree for rent. Out of this holding 1734 bighas has 
been mortgaged to one Giribala, She got a decree on her mort- 
gage and purchased the mortgaged portion in execution thereof. 


Y 


The plaintiff purchased the whole holding from this Giribala He | 


was, howevever, resisted in taking possession by the heirs of Palan. 
He then purchased the whole bolding from Palan's heirs and his 
title to the disputed portion of the holding rests upon this pur. 
chase, He was again obstructed in taking possession ; this time 
by the defendant, who is a son of the original tenant, and ho 
accordingly instituted the present suit, 


There is one further fact which requires to be noticed. Before 
the rent decree was obtained in execution of which Palan pur- 
chased the property, there was an earlier ront decree ín the year 
1910. Certain mortgagees, referred to in the jadgment as the 
Boidyas made the necessary deposit to save the property from sale 
and were then themselves put into possession under the provisions 
of Section 171 of the Bengal Tenancy Act They were eventually 
paid off by the plaintiff in 1933, but instead of making over posses 
sion to the plaintiff they made it over to the defendant, It is, 
:however, to be observed that plot No. 3, that is the Bastu plot, 
was not affected by this transaction. It remained in the posses 
sion of the original tenant and his heir throughout, The plaintiff 
wet up a story of a tenancy between bim and the defendant but 
this story has been found to be false. 
Neither the learned Muusif nor the learned Judge has said 
what article, in their opinion, applies to this case. It was, however, 
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contended by the learned Advocate for the appellant that . the 
proper article is article 136 and by the learned Advocate for the 
respondent that the proper article is article 138. - 

It wil be clear from what I have seid that it is necessary to 
distinguish between the Bastu plot and the other plots. Posses- 
sion of the former remained with the judgment-debtor and his heir 
throughout The result was that the plaintiff's vendor under 
article 138 had 1s years to sue for posecesion from the date when 
the sale became absolute. No steps were taken and the vendor's 
title had already been extinguished before the plaintiffs purchase. 
When this was pointed out in the course of the argument, the 
learned Advocate for the appellant abandoned his claim to this 
plot. “+ 
‘It remains to consider plots Nos 1 aad g to which quite 
different considerations apply. Tae Boidyas were in posession 
in r921,: when Palan Mondal purchased the holding in execution 
ofthe decree for rent. In view of the. provisions of Section 171 
ofthe Bengal Tenancy Act, he could not take possession without 
first discharging. their claim. Similarly the plaintiff at tho time of 
bis purchase was not entitled to possession and he only bscama so 
entitled when he discharged the claim in the year 1933. If this 
article applies, the suit is clearly within time, It seems equally 
clear that article 138 cannot possibly apply because the judgment- 
debtor was not in possession at the date of the sale. 

"Article 136 provides for a suit by a purchaser at a private sale 
for possession of immoveable properties sold when the vendor was 
out of possession at the date of the sale, That applies to the facts 
of this case. But time begins to run from the date when the 
vendor was first entitled to possession. In this case the vendor 
never was entitled to possession. It might, therefore, be urged 
that the article does not apply. If it does not,the only other 
article applicable is article 144. The defendant, however only 
came into possession when the possession of the Baidyas was deter: 
mined in the year 1933. It is difficult to believe that the plaintiff 
did not know of this possession in view of the fact that he wis 
unable to get possession until he took the necessary steps to get rid 
ot Boidyas. But even if the possession of the dsfendant became 
adverse from its very beginning the necessary time has not elapsed. 

On the whole I am of the opinion that the proper article for 
these two plots is article 144 but whether that article applies or 
whetber article 136 applies, the sult would not be barred. 

Finally, it was urged on behalf of the respondent that this 
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question is of academic interest, because at any rate the suit must 
fail in view of the fact that the auction-purchaser did not take 
stepe to obtain symbolical possession under the provisions of 
Order XXI, rule 96.. He may well have thought that no useful 
purpose would be served in spending money for such a barren 
purpose, But be that as it may, no authority has been shown to 
me for the proposition that a regular suit is barred. On the 
contrary, the authorities are all the other way. It was certainly 
not open to the plaintiff at the time when he filed his suit to make 
an application under Order XXI, rule gs, While that particular 
remedy in execution is barred, & regular dad & declarer of 
his title is still open. 

The result is that this appeal must be diiowéd and the decree 
of the lower appellate Court is set aside." The decree of the Munsif 
is modified and the plaintiff's claim with regard to plot No. 3 
wil be dismissed. As success is. divided between SB bi 
direct that they bear their own costs throughout. 


Leave to sppeal under Section 15 of Me Laters Patent is 
granted, 

Against this decision the defendant sppasten -— Section 15 
of the Letters Patent. 


Mr, Saroj Kumar Maity for the Appellant, 
Mr. Kshemendra Nath Tagors for the Respondent. 
The Judgment of the Court was as follows: 


Kasim Ali, J, :—This is à Latters Patent Appeal by the défen- 
dant against the decision of my learned brother Mr. Justice Hender- 
son, It arises out of a suit for possession of three plots of land, one 
being a homestead and the other two being paddy lands. The 
subject matter of dispute in this Letters Patent Appeal is the 
paddy lands as it has been found that the plaintiff's claim so far 
as it relates to the Bastu land is barred by limitation. 

The only point for determination in this appeal is whether the 
plaintiffs claim in respect of these two plots is barred by limitation, 
It is argued on behalf of the appellant that in view of the facts 
of this case the provisions of Article 138 of the Indian Limitation 
Act are attracted to this case. Iam unable to accept this conten- 
tion. That article applies to a case where the jadgment-debtor 
was in possession at the date of the sale. Here admittedly the 
defendant was not in possession at the time when the plaintiff's 
pradecessor-in-interest purchased the property in execution of g 
rent decres against the defendant, At that time certain Boidyas 
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were in possesziqn of these lands as statutory mortgagees under 
Section 17r of the Bengal Tonancy Act, Article 138 of ths 
Limitgtion Act therefore doas not apply to thie cass, In view of 
the finding of the fact that the: defendant: cams into p secs 
sion only in r933 the suit is also not barted under Article 144. 
So far as Article 136 is concerned the starting point of limitation 
is the time, when the vendor is first entitled to posssesion. In 
view of the. fact thet the Boidyss were in poseession of the 
properties as statutory mortgagees under Section 171 of the Bengal 
Tenancy Act the plaintiffs vendor was not entitled to possession, 
before the money deposited by the Roidyas under that section 
was realised from the usufruct of the properties or by any payment 
made by the judgment-debtor or any person interested in the 
holding. As therefore the plaintiff's vendor was not entitled to 
possession of the properties before 'the yew 1933 the plaintiff'a 
suit is not barred under article 136 of the Limitation Act. 

The result therefore is that this appeal fails and is dismissed 
with costs. s l i 


S. K. Ghosh, J. :—1 agree. 
P. R Appeal dismissed. 


Vox. LXVII] , . PRIVY OOUNCIL, 


PRIVY COUNCIL. — 


‘Present: Lord Wright, Lerd Romer, Sir Lancelot Sanderson, 
Lord Normand (Lord President, Court of Session) ‘and’ Sir Shadi 
Lal 


' “NIPPON YUSEN KAISHA - : 
v. » , 
RAMJIBAN SEROWGEE 


[Ow APPEAL FROM THE Hion Court or JUDICATURE AT Fort 
WILLIAM IN BENGAL.] - 


Skippiag—Goeds—Unpald vendor's Hen — Possession af males receifts— 
Goods attually skipped by purchaser — Delivery ef bill af lading te shipper 
by skipewmer without receiving mate's roctibt in exchange—Whether a 
wreng/ul act as agmini vendor—Nature of unpaid sender's right in 
respect af goods after preperiy and possoesion ‘have passed — Whether 
sufficient to support claim for consersion— Hedging of geeds—Bad faith — 
Burden of preaf—IIndian Contract Act (IX of 1873), Sec. 178. 

The plaintiffrespondents, a firm of brokers, entered into contracts with 
three mills to buy a quantity of jute gunnies, and at once resold them to the 
E.Co, Each contract provided by clause 3 that the purchasers, on paying 
the vendors, were to receive from them the mate’s receipts which would have 
been issued by the ships in which the goods might be shipped, which mate's 
receipts, when the goods were loaded, were in the first place to be handed by 
a ship's officer to the vendors. Each contract also provided by clause 4 that 
the vendors should have a lien on the goods for payment as long as the mmte's 


receipts remained in thelr possession. The plaintHf brokers having, on the - 


same day as they purchased the goods, sold them to the E. Co., the latter 
engaged freight with a shipping company, the defandant-appeliants, a oondition 
of the engagement or shipping order being that receipt by tbe E. Co., of bilis 
of lading in respect of the goods must be in exchange for the mate’s receipts. 
In respect of certain parcels of the goods, instead of following that procedure, 
the defendant ship-owners’ servants, after Issuing  mate's receipts to the 
vendors at the time when the respective goods were loaded, issued to the E. Co. 
bills of Jading describing the goods as shipped by them, without receiving 
the mate’s receipts from them in exchange, as wes provided in the shipping 
contract. The sale of the goods was free alongside. The goode were 
delivered to the ship as being shipped by the E. Co, and the mate's receipts 
expresaly stated the name of the E. Co., zs shippers. The plaintiff brokers 
having in due oourse presented the mate's receipts to the E. Co. for payment, 
that company defaulted, whereupon the brokers notified the shipowners of 
thelr unsatisfied claim, of théir Hen on ‘the ‘mate's receipts, and that’ bills of 
lading must not be issued by them until they reoelved the mates 


repelpts. Meanwhile, howeyer, the E. Co. having the bills pf lading in their 
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possession, had resold the goods to purchgsers'in/ Japan, and had drawn on 
them bills of exchange which they had discounted with a bank. The vessels 
in which the goods were shipped having reached their destination, the goods 
wore thers delivered on presentation of the bills of lading. The plaintiff brokers 
acoordingty brought an action against the shipowners claiming damages. 

Held (1) that, inasmuch as a mate's receipt is not a document of title to 
the goods shipped, its transfer does not pass property in the goods, and ita 
possession is not equivalent to possession of the goods, the brokers’ posession 
of or Hen on the mate’s receipts did not justify a claim against the shipowners 
for having deprived the brokers of their security on the goods and owused 
them damage equivalent to their valuo. 


Held, further, that, on the facts relating to the particular mmte's receipts, 
and in the absence of express notice not to deliver the bills of lading withont 
resolving the mate's receipts, the- shipowners were entitled, and Indeed bound, 
to deliver the bilis of lading to tha Be ou ai shippers waces na ae appentod 
on the mate’s receipts and who had engaged the freight. 

Hathesing v. Laing (1) followed. 


(2) T bat, as a commoa law [len pre-sopposes that the property in the goods 
the subject of the Hen has passed, clause 4 of the contracts of sale accordingly 
imported that the property in the goods had pasoed notwithstanding the res- 
trictions on the power of disposing of It contained in clause 3. The broker» 
having thus parted with the property in and the possession of the goods, had 


‘nothing left exnept the equitable charge which was only enforceable with 


equitable remedios against the person taking with notioe of the equity. 


(3) That.the brokers’ mere equitable rights in respect of the goods did not 
entities them to maintain a claim agninst the shipowners for conversion of the 
goods, The rule that the transferee of a bil! of lading, which is not a negotiable 
instrument ke a bill of exchange, does not obtain a better title than hls trans- 
feror applies to title in law but not to equitable rights over the goods in question, 

Pease v. Gloakse (2) followed. 


Section 178 of the Indian Contract Act, 1872, provides 1 “A person who bs in’ 


. possession of any goods, or any bill of lading, dock-warrant, warehouse-keepec's 


certificate, wharfinger's oertificate, or warrant or order for delivery, or any 
other document of ttle to goods, may makea valid pledge of such goods or 
documents : Provided that the pawnee acts io. good faith and under circume- 
tances which are not such as to raise a IRE Tae 
is acting improperly : 

Provided also that sach goods or documents have not been obtained from the 
lawful owner or from any person in lawful custody of them, by means of an 
offence or fraud.” 


Semble, that where a plaintiff seeks to impugn what is ex /fecte a valid dis- 
position, the burden :s on him of proving bad falth and the other matters 
required by both those provisos to be established in the particular case. 

Privy Council Appeal No. 36 of 1937 from two judgments of 


(1) (1873) L. R, 17 Eq ga. 
(a) (1866) L. R, 1 P. C, 219. 
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the High Court, Fort William, in its appellate jurisdiction, delivered 
on July 22, 1930, (Sir George Rankin C. 7., C. C. Ghose and Lort- 
Williams, JJ.) (1) and March 18, 1936, (Derbyshire, C. J, Costello 
and Pasckridge, JJ.) (2) and a decree of that Court of March 18, 
1936, reversing two decisions dated respectively July 16, 1919, &nd 
March 7, 1932, of the same Court in its original civil jurisdiction 
(Buckland, J.) 

The facts relating to the different issues tried in India and 
giving rise to the present appeal are fully, stated in the judgment of 
their Lordsbips. 

Str Robert Aske, K, C., and W, L. Mec. Nair for the Appellants : 
The firat thing to consider is the scheme underlying the contract, 
and its substance is that, when the seller has delivered the goods 
alongside the ship, the property in them passes to the buyer. Itis 
open to the seller to retain the property in the goods by having 
the mate’s receipt made out in his own name, and, further, by 
asking the ship's officers to make out the bill of lading in his name. 
Tho seller here claims a lien on the goods by virtue of the terms 
of the contract of sale, and he could have no such lien if the 
property had not already passed. The seller was aware that the 
Export Company had made the shipping contract with the appellant 
shipowners, and he delivered the goods alongside in that know- 
ledge. The name of the Export Company appearing on the mates 
receipt, the shipowners could not issue the bill of lading to anyone 
else, The property in the goods having passed, the only right 
remainig in the seller in respect of it is & personal right against the 
buyer, But that is not a right which gives the seller a lien on the 
goods or which entitles him to. sue for conversion, and it gives 
him no rights against the person who takes from the buyer. When 
the mate's receipts and the bills of lading in question were given, 
the respondents had possession neither of the goods nor of the 
mate's receipts (which were then still in the hands of the mills), 
nor had they any right to either. They were left to their right 
against the Export Company under their contract with them. 
The Export Company having obtained the bills of lading and 
pledged them to the bank, the bank had both a common law and 
a contractual right to the goods. 

The question whether the shipowners wero under amy obliga 
tion to the respondents with regard to the issue of the mate's 
receipts depends on the general law as to a shipowners duty in 


(1) (1930) 52 C. L. J. 365. 
(2) (1936) 67 C. L. J. 276. 


fuk cáucuTTA LAW JOURNAL. [VoL. LXVIL 


issuing bills of lading, and on the applicability of that general law 
to the present case’ where the seller has no right ex comiracdiw 
against the shipowner, (Counsel referred to Scrutton on Charter- 
parties at p. 172) Hartkesing v. Laing (1) has always been regarded 
as laying down the principles applicable to this matter, and refe- 
rence may- also be made to Avans v. Nichol (2) where tho mate's 
roceipt bore two names. 

It is submitted here that, the mate's receipt having been given 
in the Export Compapy's name, the shipowners were estoppsd from 
issuing the bills of lading in any other name. Counsel referrsd 


lo Craven v. Ryder (3) and Comasfes v. Thompson (4) as further 


illustrations of his point In all the circumstances, the shipowners 
committed no wrong towards the respondents in issuing the bills 
of lading to the Export Company as they did. They were sub- 
sequently obliged to deliver the goodsto the person who had the 
immediate right to possession of them, A person with a mere 
equitable right in respect of the goods cannot require the sbip- 
owners to deliver to him &t their peril, and there i& no authority 
for such & proposition. 

Ifa person claims interest in goods as against a carrier, his only 
remedy Ís to sue for conversion. But that right or remedy dep:nds 
on an enjoyment by the claimant either of possession of the goods 
or of an immediate right to possession. It is submitted that the 
respondents had neither thing, and that the only possible remedy 
was accordingly denied to them. 

As to the question of any bad faith in the pledging of the goods, 
it is for the plaintiff respondents to prove it. Counsel referred to 

Whitehorn Bros. v. Davison (5) ; Official Assignee of the Estate of 
Cheak Bo Toan v. Khoo Saw Cheow (5); Pope v. Official Assignee 
of Rangoon (7); Bhup Narain Singh v. Gokkul Chand Makton (8) 
and Varden Seth Sam v. Luchpathy Royjes (9). 

It is submitted in conclusion that there is no evidence in this 
case that the shipowners had any knowledge of the particular 


' clauses in question of the contracts of sale, or of any interest of 


(1) (1873) L. R. 17 Eq. ga. 
(2) (1841) 3 M. and G, 614. 
(3) (1816) 6 Taunt, 433. i 
(4) (1845) 5 Moo. P. C. 165, 3 M. I. A, 422. 
(5) [1911] 1 K, B. 463, (481, 487). 
- (6) [1931] A. C. 67. 
(7) (1933) L. R. Gol. A. 36a; 58 C,L. J. 471. 
(B) (1953) L. R, ale ae . 
(9) (1862) 9 M. I, A. 303. n 


Vo, Lxvit.] | PRivY COUNCIL. 


the respondents in the goods The evidence was in fact that the 
shipowners did not know the respondents. l 

' A. M. Dunne, K. C. and 7. M. Pringle for the Respondent : 
Itis necessary to examine the contracts of sale to see what was 
intended by them by way oflien. It is submitted that the word 
lien in these contracts must not receive a technical meaning. It 
is the substance of the contract at the time when the parties 
entered into it which must be looked at. As between the sellers 
and the buyers the whole basis for clauses 3 and 4 of the 
contracts was that the bilis of lading should be issued only on 
production of the mate's receipts. The system as practised in 
Calcutta gives rise to no difficulty ; but if that system is changed 
by issuing the bills of lading without taking the mate’s receipts 
in exchange, the foundation of the contract of sale as between 
buyer and seller is gone. | 


If 2 lien necessarily depends on possession of the goods, 
possession of them must remain in the seller. The shipowners 
are well aware of the terms of the contracts of sale in the trade in 
jute. They knew, therefore, that the seller must receive the 
mate’s receipt, and that the bill of lading ought not to be obtained 
save on production of the mate’s receipt, The appellants duty 
to the respondents here, itis submitted, arises out of the know- 
ledge of the former of the usage of trade in respect of contracts of 
this kind. 

The construction of the contract of sale has to be looked at, 
‘and the basis of Rankin C. J's judgment was that the respondents 
were, under the contract, left with & special property in the goods 
which gave them an immediate right to posseesion As long, 
therefore, as he has the mate’s receipt, the seller has a right to 
possession of the goods, He hasa lien both on the goods and-on 
the mate's receipt until he is paid in full. The effect of delivery 
of the goods alongside the ship and of the taking of the -mate’s 
Teceipt is not so to pasa the possession away from the seller that 
he is deprived of any lien on the goods. Under the Contract 
Act, property passes either by delivery of possession or by pay- 
ment of the price, It is submitted-that the lien in the present 
case may be seid to arise out of the special provisions made by 
.the parties in the contract. Ifthat be the right view, there can 
be no question of the sellers heing left with & mere equitable 
right. The rightto immediate possession, on that view, remains, 
Accordingly the possession which the Export Company as shippers 
obtained by delivery to the shipowners in their own name was 


/ 
Marek, 11. 
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possession on behalf of the respondent sellers, Itis submitted 
that a fair construction of the contract of sale is, that the posses- 
sion given to the Export Company was not intended to deprive the 
sellers of their possession. 

There was 2 duty on the shipowners not to issue bills of lading 
"without receiving the mate’s receipts in exchange, and they com- 
mitted & breach of that duty, thereby undermining the protection 


‘designedly given by, the standard contract adopted in the trade. 


Hathesing v. Laing (1) (sura), on which the appellants rely, lays 
down the general rule that the ship's captain is entitled to issue 
bills of lading to the shipper, and that the shipper is entitled to 
receive them. But it is submitted that there are circumstances 
in tbe present case which infected the appellants with knowledge 
that they must not issue bills of lading without receiving the 
mate's receipts in exchange. It must be taken that shipowners 
have knowledge of the terms of these contracts of sale, 
which are standard in the trade, and by which there is this system 
of delivery alongside by the seller with right to receive the mate'g 
receipt. Further, the shipping order itself provided that bills of 
lading were only to be issued on production of mate's receipts, 
It is all these circumstances which distinguish this case from 
Hathesing v. Laing (1) (supra). 

Even assuming that there was no duty on the appellants to 
withhold the bills of lading until production of the mate’s receipts, 
itis submitted that the respondents, as soon as they had given 
notice while the goods were in transit, hada special property in 
the goods and were entitled to immediate posession. The ship- 
owners received notice of the seller's claim as against the buyer 
while they, the shipowners, were in possession of the goods. The 
Export Company could pass no better title to the goods than they 
themselves possessed. 


Sir Robert Ashe, K. C. in reply. 


Their Lordships’ judgment was delivered by 

Lord Wright :—-The appellants in this appeal, a Japanese 
thip-owning company, have been held liable to pay to the respon 
dents, who are brokers and merchants at Calcutta, damages repre- 
senting the value of certain consignments of jute gunny bags. 
Before explaining the issues in the case it will be convenient to 
state in briefest possible outline the material facts and documents. 


C. A Y. 


(1) (1873) L. R, 17 Eq. ga. 
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On 4th May, 1936, the respondents entered into three con- 
tracta with three mills respectively for the purchase of a total 
quantity of £5o bales. On the same day they.sold the same 
quantity of ago bales to a company called the International 
Export Company, Limited, carrying on business in Calcutta, who 
wil be referred to as the Export Company. The conditions of 
all the contracts were identical, the form used being the ordinary 
form approved by the Indian Jute Manufacturers Association. This 
is the form under which the entire export business in gunnies in 
Calcutta is conducted. Clauses 3 and 4 of the terms and condi- 
tions are material s=- 

“3. Payments to be made in cash in exchange for Delivery 
order on sellera or for Railway receipts or for Dock receipts or 
Mates’ receipts (which Dock’s receipts or Mates’ receipts are to be 
handed by a Dock or ship's officer to the seller's respresentatives)." 

“4. The buyers hereby acknowledge that so long as such 
Railway receipts or Mates’ recelpts (whether in sellers’ or buyers’ 
name) are in possession of the sellers, the lien of the sellers as 
unpaid vendors subsists both on such Railway receipts or Dock's 
or Mates’ receipts and the goods they represent until payment 
in full.” 

The contracts stipulated for delive ry free alongside export veasel 
in the port of Calcutta, The Export Company in due course 
had engaged freight from the appellants. The terms of the engage- 
ment are taken as evidenced by a document called a shipping 
order from the appellants’ Calcutta branch to the ship’s command- 
ing officer. It was there stipulated that the goods should be sent 
alongside on notice, that freight was payable in Calcutta, and that 
the receipt of cargo issued by the ship (that is the Mate’s receiot) 
must be exchanged for bili of lading. On the 4th May, r986, 
the Export Company gave shipping instructions to the respondents, 
which they passed on in the same terms to the three mills, On 
the ryth and 18th May, 1926, two of the mills sent alongside 
certain parcels to the Mofi Mars, and the remaining quantities were 
sent to the Hokata Maru. These two vessels were owned by the 
appellants, who received the parcels in accordance with the shipp- 
ing engagement between themselves and the Export Company, and 
issued Mate's receipts as presented to them for signature by the 
mills ; these receipts were in the following terms ;— 

“ Received on board . . . for conveyance to Kobe from 
the Export Company the undermentioned goods subject to the 
terms and conditions of the Company's Bills of Ladjng.’ ’ 
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These receipts were severally delivered-to the mills’ sircars, 
who had tendered with the d a Roamer in the 
following terms ;— 

Please receive on board from the above mills the undernoted 
goods, shipping documents for which have been taken out in tha 
name of Messrs, International Export Co; Ltd, and un the 
Mate’s receipt to our sircar." 

In three casés on the game day as the Mate's T€ were 
severally given. and-in one case on the following day, the appel 
lants issued the respective bills of lading describing the goods as 
shipped by the Export Company and deliverable -to order at Kobe, 
without the Mate’s receipts being given in exchange, but a letter 
of guarantee or indemnity was in.each case taken from the 
Export Company by the appellants. ' At these several dates tho 
respondents were not themselves -in possession of the Mate’s 
receipts which they obtained from the mills a few days later against 
payment. When they thus obtained the Mate’s receipts they 
tendered them to the Export Company, who defaulted in’ paymant, 
Thereupon the respondents on the 27th May, r926, gave notice 
in writing to the appellants that they had an unsatisfied lien or 
claim for the price and were entitled to retain the relative: Mats's 
receipts, and that bills of lading must not be issued by the appel 
lants until Mate's receipts were surcendered t» them, By that 
time, however, the Export Company, having the bills of lading 
in their possession, had resold the koods to purchasers in Japan 
and had drawn bills of exchange for the price on the purchasers, 
These bills of exchange they had. discounted with 2 bank (some- 
times referred to in the proceedings -as the Taiwan Bank, but in 
fact the International Banking Corporation, a subsidiary of the 
National City Bank of New York), and had endorsed to them by 
way of security the bills of lading. On the rath June, 1926, the 
respondents, as they could get no satisfaction from the Export 
Company, and as the appellants replied that they had passed 
bills of lading on the shipper’s (that is, the Export Company’s) 
own letter of guarantee, and referred the. respondents to the 
shippers, issued their writ, claiming payment of the price from the 
Export Company and damages from the appellants. In dus 
course the vessels the Ao Maru having sailed on the rgth 
and the Hohafa Maru on the 4th June, 1926, proceeded to, their 
destination, and the goods were delivered at Kobe on presentation 
of the bills of lading. An application which had been mads 
by the respondents for an injunction and interim receivership of 
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the goods while tho ships were still at-sea had been ordered to 
stand over till the trial. " 

At the trial which took plas in Tisi 1085; the. Export 
Company did not appear and judgment went against them, But 
the Judge, Buckland J., dismissed tbe suit as against the appellants. 
He held that the appellants could not be held liable to the 
respondents for issuing the bills of lading without having the 
Mate's receipts unless they had received notice of.the respondents’ 
lien or claim before they did.so. For this purpose the written 
“notice of the 27th May, 1926, was too late: He rejected the 
respondents’ evidence that oral notice bad been given on the 
14th May, 1936. ‘‘Admittedly,” he held , on the evidence, "it 
was a common practice".at the port of Calcutta to issue bills of 
lading without Mate's receipt. . He curtly negatived the conten- 
tion that the respondents had a special property in the goods 
which was violated by the delivery at Kobe to the .bill of lading 
holders, so that the respondents were entitled to E as in 
trespass or conversion, 

The respondents having T deuent was given by 
the Court of Appeal on the a22nd July, r930 Rankin C. Ja 
who delivered the leading judgment, agreed with the trial Judge 
that.the appellants. were guilty of no breach of daty.in issuing 
the bills of lading to the Export Company which was named as 
shipper in the Mate's receipts. He gave his reasons for this 
conclusion shortly as he had already more fully discussed the 
point in giving judgment in an appeal heard by the Court 
immediately before, Nippon Yusen Kaisha v. Mabhaliram Ramji- 
das (1) But he held that the respondents bad a special property 
or right of possession in the goods, and that the notice of lien 
and other demands were sufficient to render the appellants. guilty 
of conversion for that notwithstanding the notice and demands, 
they delivered the goods under the bills of lading, because, he 
said, "an indorsee of a bill of lading cannot make a better title 
to the goods than hig indorser upon the principle of purchaser 
for value without notice.” But as he was of opinion that Section 
178 of the Indian Contract Act might entitle the Bank .to. claim 
as against the respondents a better title than the Export Company 
to the goods, he. ordered a remand to determine that issue. 
Ghose, J. concurred with the Chief Juries, while Lort-Williams, J. 
dissented. 

Buckland, J., who. tried the issue, held that the. transaction WAS 
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of the’ most ordinary and normal kind in every way aad that 
there was no question on the evidence before him of any want of 
good faith or of any circumstance that would raise any presumption 
whatever that the Bank was acting improperly. This finding 
came before the Court of Appeal which reversed the finding of 
the Judge and held that. judgment should be' entered ‘for the 
respondents against the appellants for a sum to be agreed-or 
ascertained. Derbyshire C. J., with whom the other members: of 
the Court agreed, held that the onus was on a party seeking to 
rely on section 178, to establish afürmatively that he acted in 
good faith and under circumstances which were not such as to 
raise a reasonable presumption that he acted improperly, and 
that the zppellants had failed to discharge that onus. 

The present apponi is from the cen so entered nins 
.the appellants. 

The matters to be decided in the appeal are, first, whether the 
appellants in issuing bills of lading without having the Mate’s 
receipts committed a wrong as against the respondents, and second- 
ly, whether by delivering to the bill of lading holders they converted 
the respondents! goods, that is goods in which the respondents 
had an immediate right of posesssion as’ against the indorsees of 
the bill of lading, which was infringed by the delivery from the 
ships at Kobe. If both these questions are answered in the 
negative, the third question which has: been dealt with by the 
Court of Appeal and debated before this Board, does not arise. 

. The first issue to be determined is when under the contract 
the property passed, The sale was of unascertained goods. 
Prima facie On such a sale the property in the goods. passes 
when goods answering to the contract description are: un 
conditionally appropriated to the contract with the assent . of 
the buyer, which in this connection does not mean expressed 
assent, but simply that the appropriation has been made in the 
manner contemplated by the parties. : This arima facie rule may, 
however, be varied by the terms of the contract, or even by a 
reservation made by the seller in the act of appropriation, The 
general rule is that the property -passes when the parties intend - 
it to pass In the present case, the sale being free alongside, 
the property rima facie passes when the goods are appropriated 
by. delivery alongside in.implement of the contracts It is, 
however, said that clause 3 of the contract precludes the passing 
of the property until the price is paid {against the Mate’s receipts 
or the other documents specified. "That" would no dogbt be so] 
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if clause 3 were not followed .by clause 4. ‘The contract must, 
however, be read as a whole, Clause 4 providés for a lién of the 
sellers as unpaid vendors on the. Mate's receipts or other docu- 
ments so long as they remain in the sellers’ possession, and on 
the goods, until payment in full Can this be reconciled with the 
reservation of tho fws dispenend? which clause 3 would import if it 
stood alone? That depends on the meaning to be attributed to the 
word “ lien” as used in regard to the goods. A common lew lien is 


' possessory and depends on possession, but it also presupposes 


that the property in the goods has passed. A person cannot have 
alien in his own goods. . Thus clause 4 imports that notwithstand- 
ing clause 3 the property has passed when the goods were delivered 
alongside, that is, placed in possession of the shipowners. Tho 
result is that the sellers baye parted with both property and postos 
sion “Lien” must therefore be used in a different sense, as 
meaning either an equitable lien or a bypothecation such as that 
discussed by this Board in Maéras Official Assignees v, Mercantjls 
Bank (1) or the common law right or licence to resume possession, 
such as that discussed in Howes v, Ball (a), The result is that 
the sellers had, after delivery alongside, nothing left except the 
equitable charge which is only .enforceable by equitable 
remedies against the buyers or person taking with notice of the 
equity, Or a licence to resume possession which is personal or 
contractual as between the sellers and buyers. In neither case 
was there left to the sellers a co n law or possessory lien, 
which if it existed would have been a right in the nature of 
property and would have supported an action in conversion or 
trespass, The importance of this conclusion in the present case 
will appear later. 

A different state of things would have resulted if the sellers 
bad delivered the goods to the ship in their own name as shippers, 
so that the ship would have held the goods on their behalf. But 
they did not. They delivered the goods as being shipped by the 
Export Company and took a Mate’s receipt which expressly stated 
the name of the’ Export Company as shippers. In this way the 
ship received the goods on behalf of the Export Company who 
bad booked the freight from the shipowners, All that the sellers 
had was possession of, or a lien on, the Mate's receipt. It is, 
however, on this fact, coupled with the terms of the challan ot 
document delivered to the ship by the mills with the goods and 

U) 1935] A. C. 53. 

(2) (1827) 7 B. & C. 481, 
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also on thé course of business that the respondents rely as justify- 
ing.tbeir first claim, which is that the issue of the bills of lading 
to the Export Company, without production of the Mate’s receipt 
was a wrongful act by the appellants as against them, which 
. deprived them of their security on ‘the goods and caused them 
damage equivalent to the full value. 

. The Mate’s receipt is not a document of title to, the iod 
shipped. Its transfer does not pass property in the goods, nor is 
its possession equivalent to possession of the goods. It is not 
conclusive and its statements do not bind the shipowner as do the - 
statements in a bill of lading signed within the master’s authority. 
It is, however, prima facie evidence of the quantity and condition 
of the. goods received and prima facie it is the recipient or 
possessor who is entitled to have the bill of lading issued to him. 
But if the Mate’s receipt acknowledges receipt from a shipper 
Other than the person who actually receives the Mate’s receipt, 
and in particular if the. property is in that shipper, and the shipper 
has contracted for the freight, the shipowner will prima facie be 
entitled and indeed bound to deliver the bill of lading to that 
person. .So.it was held by Bacon V. C. in Hathesing v. Laing (1), 
a case in principle not different on its facts from the present. It 
was held that the indorsement of the Mate’s receipt did not 
transfer & property which overrode that givon by the indorsement 
of the bill of lading, which had been issued without production 
of tbe Mate’s receipt, though the latter was held as security by 
the person to whom it had been issued. In that case, as in this, 
the person who delivered the goods to the ship. took the, Mate’s 
receipt describing the debtors as the .shippers . No doubt if the 
shipowner before he issues ‘the bill of lading is given express 
notice that he is not to issue the bill of lading without the Mate's 
receipt or to anyone but the person who delivered the goods, he 
cannot disregard that notice, Even without express notice, he may 
be affected by notice to the same effect by knowledge of the actual 
circumstances of the case. Hathesing v. Laing. (1) (supra) was 
decided in 1873 and has been treated as good law ever since, as 
for instance in tho late Judge Carver's “Carriage of Goods by Sea,” 
section 69, Indeed it is difficult to see what other course a ship- 
owner in a cate like this could, in the absence of notice, adopt, 
He is bound to deliver bills of lading for the goods to the shipper ; 
the shipper here is beyond question the Export Co. who engaged 


the freight, who are owners of the goods, who are described in the 
(1) (1873) L. R. 17 Eq. ga. 
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document presented by the mills -as the persons in whose Hamed 
shipping documents have been taken out, and whose names 
appeared in the. Mate’s receipts as the persons from whom the 
goods were.received. The mills, who at .the respective^ dates of 
the Mate's receipts had not been paid by: the respondents, might 
have given notice of lien on their own. or. the respondents’ behalf; 
or they might have inserted the names of themselves. or the res- 
pondents as persons shipping the goods and persons :to whom thé 
Mate's receipts were to be given. If that were done, the appellants 
could not properly have issued bills of lading to the. Export Co. 
But if the mills or the respondents had taken the bills of lading in 
their own name as shippers, they would have become liable on the 
bill of lading contract and in particular for payment of advance 
freight. It was not till a7th May, 1926, that express notice was 
given to the appellants not to issue bills of lading, but it was then 
too late to close the stable door. An attempt to prove express 
notice given on the r4th May, 1926, which would have been in 
time, completely failed. Various matters were relied upon as 
amounting to implied or indirect notice. It was said that the 
direction in the mills’ document that the receipts were to be given 
to the mills’ sircars amounted to sufficient notice, especially when 
coupled with the course of business inthe trade according to which 
payment is to be-made against the Mate’s receipts, which thus cons 
titute a sort of security. But as the receipt itself acknowledges 
shipment by the Export Co., the mere direction to give the receipt 
to the mills’ sircar appears to be too obscure and ambiguous to 
countervail the clear recognition of property inthe Export Co. 
There might be many reasons why the: receipt should be given to 
the person who actually delivered the goods tothe ship It -1s 
admitted by witnesses on both sides that bills of lading were 
frequently issued without Mate’s receipts against an indemnity. 
Such an indemnity is acommon commercial precaution in use all 
over the world whenever bills of lading are issued without Mate’s 
receipts, and no sinister inference can be drawn from its being 
taken, It is true that the Export Co. had obtained bills of . lading 
in several cases from the appellants against an indemnity. without 
producing Mate’s receipts, and that the appellants had been com 
plaining and demanding delivery of the Mate’s receipts, but 
vendors must have been in some measure aware of what was being 
done ; it is suggested that they did not.wish to make trouble with 
the shippers, the Export Co., who seem to have been doing-a large 
business until the crash came about the end of May, 1926, Thete 
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is no finding of any fraudulent collusion between the Export Co. 
and the appellants, or indeed any evidencs of that nature. 

Under all the circumstances of the case, not only was there no 
timeous express notice to the appellants, - but there is no ground for 
imputing implied notice. The case must be regarded as one in 
which shipowners who for their own protection stipulated with the 
shippers that billeof lading were to be given in exchahge for 
Mate’s receipts waived that provision, and without notice issues 
bills of lading to the named shippsrs and owners of the cargo. It 
would impose an unprecedented burden oh shipowners if under 
such circumstances they were held responsible. Their Lordships 
agree with the conclusion of Sir George Rankin C. J. on this issue. 

The second issue is alternative. It procseds on the footing that 
bills of lading were delivered to the Export Co., but none the-less, 
it is contended, the bills of lading-in the Export Co.’s hands did 
not dispossess the respondents of their unpaid vendor's lien, or the 
lien fer which they stipulated, because they continued to hold the 
Mate’s receipt, and thus they had aright to immediate possession 
as against the appellants, so that they were entitled to sue in con- 
version when their notice of #7th May, 1926, and their subsequent 
demands for the goods were refused by the appellants. The- 
primary question thus is whether the respondents still possessed a 
right to posseseion, sufficient to found a claim in conversion. Th 
appellants in reply not merely contest the contention that by the 
possession of the Mate's receipts the respondents retained their 
lien, but say that the bills of lading had been indorsed to the-Bank 
so as to put an end to the right (if any) of stoppage in transitu, and 
that they were bound to deliver the goods to the indorsees of the 
bills of. lading, which they duly did. 


The learned. Chief Justice on this point was in ‘favour of the 
respondents, though as already stated, he ordered a remand on the 
iesue based on section 178 of the Indian Contract “Act, 1872, wbikh, 
was then in force, though since repealed iñ 1930, Their Lordships 
with all deference find themselves unable to concur in this conclu- 
sion in the respondents’ favour, It seems to be based on two pro- 
positions, first that under the contractual terms, coupled’ with the 
retention of the Mate’s receipts; the respondents retained a lien or 
immediate right to possession, which was a ptoperty.intetest and not 
merely an equitable or personal right or licensa and secondly, that 
as the indorsement of a bill of lading passed no better title than 
the indorser had, the indorsemont and transfer to the Bank passed 
no greater rights than the Export Company had, #o that the Bank 
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could not claim delivery from the shipowners in defeasance of the 
respondents’ possessory title. It is, however, clear that the conclu- 
sion of- Sir George Rankin C, J. depended on' bis view ‘that the 
respondents had a right in law to immediate possession : indeed it 
was properly conceded before ‘theif Lordships that only such a 
right would ‘entitle the respondents to claim in conversion, and 
that a merely equitable right or contractual right or license would 
not do, Their Lordships agree with Sir George Rankin in hit 
view that the general property passed to the Export Company, 
but differ from him for réasons stated earlier in this jadgment in 
his view that a right at law to possession remained in the respon- 
dents Thus the whole basis of his conclusion fails, It is true 
generally that a bill of lading is not a negotiable instrument in 
the sense thata bill of exchange is, and that the transferee of a 
bill of lading does not get a better title than his transferor. But 
while that is true of title in law, it cannot be asserted in regard 
to ‘equitable rights. ‘The legal right given by a possessory lien 
can indeed be distinguished from. the general legal property in a 
thing. This is illustrated by Pease v. Gloakec (1). That case 
however also illustrates the distinction between legal and equitable 
rights, The documents. of title in that case had’ been obtained 
by fraud from the lawful possessor, who had not the general 
property which belonged’ to those guilty of the fraud, It was 
held that an indorsee from those latter persons in good faith for 
value got a good title, and not a merely defeamble title, and in 
that sense got a better title than his transferors whose possession 
was defeasible, Thisis the general rule where the transferor has 
2 title: defeasible for fraud, but the transferee takes in good faith 
and for value. Another illustration of an equitable right which js 
defeated by the transfer of a bill of lading toa bona fide indorsee 
for value is the right of stoppage in transit. It follows from 
the same general rule that the equitable liep or personal license 
which in their Lordships’ judgment was all that remained with 
the respondents when the goods were delivered to the ship, did 
not affect the transferee of the bill of lading so as to found a claim 
for conversion, though it might indeed found a claim for breach 
of contract against the Export Company, or a claim for equitable 
relief against them or any assignees subject to the same equities, a 
category which would not include the rppellants ` 

. In respect of the matters discussed above there is no difference 
in substance between English and Indian = 


(1) (1866) L. R. 1 P. C, 219, 


313 
P. C. 
1935. 


fruta Yusen 


Rarajiban Sorowgee. 
Lord Wright. 
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This conclusion renders it unnecessary for this Board to give 
a decision on the issue raised on the remand .under section 178. 
It seems, however, proper for their Lordships to say that as at 
present advised they would prefer the judgment of Buckland J. to 
that of the Court of Appeal Even amuming’that the onus of 
proof under the section is onthe appellants, it would seem that 
they discharged it bythe evidence of the Bank, which showed 
that the transaction was a banking transaction of the most ordinary 
and normal charater. If it were necessary to look further, the 
presumption of good faith would complete the proof. But their 
Lordships are far’ from satisfied that under the section the onus 
would ‘have lain with the defendants. There are inthe section 
two separate provisoes The onus of proof under the second 
proviso cannot, it seems, be on persons inthe position of the 
defendants, and if so, it would seem to follow that the onus as 
to the first proviso must likewise rest in the same quarter. Other- 
wise an anomalous result would follow. Decisions under other 
statutes have been cited. “But it is always dangerous to seek to 
construe one statute by reference to the words of another. 
It may well be that in this section the plaintiff who seeks 
to impugn what is ex facie a valid disposition should be held to 
assume the burden of showing bad faith and such other matters 
as the provisoes require to be astablished in the particular 
- Their Lordships on the whole case are of opinion that the 
appeal should be allowed, the orders of the Court of Appeal should 
be set aside, and the orders of -Buckland J. restored, and that the 
respondents should pay the appellants’ costs in the Court of lod 
and before this Board. 

They will humbly so advise His Majesty. 

-Waltons & Ce, 1- Solicitors for the Appellant. 

Barrow ss & Nevill: Solicitors for the Respondent. 


RC. C Se 3 Appeal allowed, 


Note :—1n 1930 two unpaid vendors of jute brought actions — the 


- Shipping Company for conversion. 


The cases raised rery important questions of commercia] law, namely, - 
(1) Unpaid vendors rights, - = 
A) Passing of property in goods, 
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(3) Shipping Co's "rights to deliver bills-of-lading to the real owner. 
(4) Rights of booafde transferee of bills of lading against the rea! 
owner. 

One of them was ERN Costello, J. and he decreed the suit. On appeal 
his finding of fact was reversed, bat hie judgment was affirmed on questions 
of law. This is the principal judgment regarding points 1, 2, & 3 and is reported 
In 82 C. L. J. 368. 

The other case was tried by Buckland J. who came toa different finding 
of fact and also dismissed the salt on a question ‘of law. The Court of appeal 
affirmed this finding of fact, but reversed his judgment on a question of law, 
the law applicable being that reported in 82 C. L. J. 368. 

Both the cases arose on the same set of facts and law. 

In 82 C. L.. J. 365, ilia Court of Appeal declined to remand dive Gace on 
point No. 4 as they held that the written statement did not cover. The matter 
went to the Privy Counci! but was settled there. — 

In the second case the Court of Appeal held that point No. 4 had been 
taken in the written statement and remanded the cise to Mr, Justice Buch- 
land for a finding on that lesne. 

Buokland, J. heard evidences and delivered judgment in farour of the Steam- 
ship Company. The matter went before the Court of Appeal who reversed the 
finding and held the onus was on the Steamship Company under section 178 of 
the Contract Act. -See in this connection 67 C. L. J. 276. 

The matter went before the Privy Council, In effect the sang Council! had 
to consider foar judgments, namely. 

(1) That reported In 52 C. L. J. 365... 

(a) That reported in 53 C. L. J. 126: 

(3 Judgment of ZwcMand, F. reported in 67 C. L. J. 276. l 

(4) Judgment of the Court of appeal rererzing the decision of Buck- 
| land, J. reported in 67 C. L.. J, 276. 


—Editoc, 
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APPELLATE CIVIL. 
Before Mr. Justice B. K. Mukherfea. 
CHARU CHANDRA ROY 


D. 


HRISHIKESH ROY AND ANOTHZR.* 


. Aerigags suti— Appellate Court, power o/— Personal liability, if can be imposed 


by the decree upon one or more roepondents — Question, one of interpretation 
of decres—FPeraonal decres for costs, if can be executed. before final decres— 
indian Limitation Act (IX of 1908), Sch. I, Art. 188, Exp. l, construction 
sj — Joint decree against all the judgment-deblers——Separats relisf against 

a particular sudgment-debtor ~Heecution af joint decree, RM beeps olive the 
entire decree. ` 


It ls perfectly within the discretion of an appellate Court deallág with an 
appeal in a mortgage salt to make ons or more respondents personally liable for 
costs ; and whether a personal liability has been imposed by the decree or not is 
a question of interpretation of the decree. 

Mehanya Ojha v. Ram Bakadwr Singh (1) and Amina Bibi v. Ram Sankar (2) 
relied on. | 

The mortgagee decree-holder can proceed to execute the personal decree for 
costs without waiting till tho final decree was passed and withoat proceeding 
against the mortgaged property In the first instance. 

The passing of the final decree which does not include the sald personal 
decree for costs will not therefore save Hmitation lf the application for execution 
of the decree for costs is barred. 

Under Article 182, Explanation I of Schedule I the Indian Limitation Act (IX 
of 1908), where a joint decree is passed against all the judgment-debtors and a 
separate relief fs also given against a particular judgment-debtor, the question 
whether an application for exeoution of the joint decree would keep alive the 
entire decree including the portion granting separate relief which is not executed 
would depend upon thia sis., whether the separate relief given against the parti- 
cular judgment-debtor ts really a part of the Joint decree passed against all the 
jJudgment-debtors. If it is so, then the execution of the joint decree will keep 
alive the separate relief also, but not if it is in mbstanoe a separate deocoe, 


Ram Brichh Rai v. Dese Tewari (3) and. Subramanya Chettiar v. Alagupóa 
Chettiar (4) discussed and explained. 


* Appeal from Appellate Order No. 423 of 1936, against the order of S. K. 
Halder, Esq., District Judge of Midnapur, dated the arst of April, 1936, reversing 
in Misc, Appeal No. 48 of 1936 the order of J. N, Roy Chowdhury, Esq., Sub. 
ordinate Judge, srd Court, Midnapor, dated the agth February, 1956. 

(1) (1912) 16 C, W. N. 731. i 

(a) (1919) I. L. R. 41 All. 493. 

(3) (1921) I. L, R. 44 All. 166, 

(4) (1906) I, L. R. 30 Mad, 268. 


i 
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Man Mohan Gepe v. Madhusudan Gepe (1) referred to. 
Appeal by the Judgment-debtor No. 6, ` 
Suit on & mortgage. 

The material facts appear from tho judgment. 
Mr. Benoy Krishna Mu herje for the Appellant. 
Mr. Sarai Chandra Jana for tho Respondents. 


The judgment of the Court was as follows ;— 


B. K. Mukherjea, J. :—Thbis appeal is on. behalf of judgment. -i 


debtor No. 6 and is directed against an appellate order of th» 
District Judge, Midpapur passed in Mis. Appeal No. 48 of 1:936, 
by wbich he reversed the order of the Subordinate Judge, 3rd 
Court, Midnapur passed in an Execution Case under Section 47, 
Civil Procedure Code. The facts of the case lie within a short 
compass and are not in controversy. The decree-holders started 
a mortgage suit against six defendants in the Court of the Subordi- 
nate Judge at Midnapur, and the present appellant who was 


defendant No, 6 in the suit was made a party on the allegation. 


that he was r transferee of the mortgaged property, subsequent 
to the mortgage. The trial Court dismissed the suit on sand 
January, 1931, and against that an appeal was preferred by the 
plaintiff, which was resisted by defendant No. 6 alone, The 
District Judge on appeal reversed the decision of the trial Court 
and gave the plaintiff 2 decree on 36th August, 1932. The 
material portion of the decree stands as follows; 

“The judgment and decree of the Court dismissing the suit 
are reversed and it is ordered that the original suit be decreed 
against defendants Nos. 1-6 with costs ; it is also ordered that in 
the event of defendants Noa, 1-6 failing to pay the decretal amount 
with interest during pendency of the suit at the bond rate on the 
principal amount within two months from the date, the mortgage 
property will be sold for recovery of the decretal amount", 


“The costs of this appeal as detailed below amounting to 


Rs. 264-1-0 are to be paid by the defendant respondent No. 6 
to the plaintiffs appellants.” A final mortgage decree was passed 
on the basis of this preliminary decree on 16th December, 1933, 
and it is not disputed that the dectee for costs of the Appellate 
Court passed against defendant No, 6 was not entered in the 
final decree. The final decree Was executed by the decree-holders 
in Ex, Case No. 71 of 1935, which was disposed of on goth Mafch, 
1936. On 14th February, 1936, the present application fot 


tO (19033) 36 C, W. N. 77w 5 = . i gd 


April, at. 
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execution of the decree for costs against defendant No. 6 alone 
was presented by the decree-holders The trial Court dismissed 
the application for execution on the ground, that it was barred 
by limitation as being presented beyond three years from 3oth 
August, 1932 when the decree was passed. The Appellate Court 
set aside the decision and held that the decree-holders could wait 
till the final decree was prepared, and that in any event, time was 
saved by the application for execution of the final decree, under 
Article 182, clause (5), Limitation Act read with explanation (1). 
On this view the Lower Appellate Court directed the ‘execution 
case to proceed and the present appeal is against this order. 
The decision of the District Judge has been assailed on both the 
points before me by the learned Advocate appearing for the 
appellants, : 

On the first point, it is clear from the wording of the decree 
Bet out above, that it was a final decree for costs passed against 
defendant No, 6 alone, who was the only person ‘who contested 
the appeal It cannot be said that the mortgagee was bound to 
include these costs in the final decree, and ought to have pro- 
ceeded against the mortgaged property first, before he could pro- 
ceed personally against defendant No. (6) As has been laid 
down by Sir Lawrence Jenkins in Mokanya Ojka v. Ram Bakadws 
Singh (1) itis g question of interpretation of the decree, and it 
is perfectly within the discretion of an Appellate Court dealing 
with zn appeal in a mortgage suit to make one or more defendants 
personally liable for costs, [See Amina Bibi v. Ram Sankar, (1)]. 
It is significant to note that these costs were not entered in the 
final decree, and no attempt was made by the decree-holders 
to have the decree executed up till now. In my opinion the 
decree-holders could proceedto execute this decree for cos:s 
without waiting till the final decree was passed, and without 
proceeding against the mortgaged property in the first instance. 
The first ground therefore upon which the Court of appeal below 
proceeded is not tenable. 
` The second point runs upon the construction of Explanation 
(1) attached to Article 182, Limitation Act. The learned Judge 
seems to be of opinion and this is pressed by Mr. Jana who appeara 
for the respondents in this appeal-that the decree being a joint 
decree against all the decree-holders though a separate relief was 
given against defendant No. 6, an application for execution of 
the joint decree, would keep alive the entire decree, including that 


(1) (1912) 16 C. W. N. f31. (a) (1919) I. L. R. 41 All. 473. 
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portion, which was not executed. .In support of this’ view: reliance 
is placed on Kam Brichk Rai v. Deso Tewari (1) and Subramanya 
Chettiar v, Alagappa Chettiar by agent Palaniappa Chetti(s). The 
last case laid down that Explanation (1) to Article 182 Limitation Act 
, should be liberally construed and when one relief is given against 
all the judgment-debtors jointly, it is a jointdecree, even though 
additional relief may be given against differant judgment-debtors 
separately. In the Allahabad case, tbe suit was instituted against 


the members of a joint Hindu family on the basis of & mortgage. 


of the family property and it was found that a portion. only of the 
debt .was. incurred for family. necessity. So far as this portion 
was concerned an usual mortgage decree was given against -all the 
Judgment-debtors and & simple money decree was passed against 
the two Jadgment-debtors who executed the bond. The Court held 
that an application for execution of the first portion of the decree, 
kept alive the entire decree, even with regard to the portion which 
made only the two defendants personally liable. It was observed 
that “there was really one decres for the whole of the mortgage 
money and the second application being made within three years 
of the first application in which these persons interested were also 
parties, kept the decree alive.” The test therefore is as to whether 
the seperate relief given against a particular judgment-debtor, is 
really a part of the joint decree passed against all the judgment 
debtors, If it is so, then the execution of the joint decree will 
keep allve the separate relief also but if it is in substance a separate 
decree this principle woull not apply [we the observation of 
Sir George Rankin in Man Mokan Gope v. Madhusudan Gope (3)]. 
As I have said above the decree for costs against judgment-debtor 
No. 6 personally was no part of the mortgage decree, whether 
it should have been so, is another matter. For the executing 
Court, it is enough to find that it did not form a part of the final 
mortgage decree which alone was executed, I think therefore that 
the execution of the final mortgage decree, could not in any way 
bring that the case within the purview of sub-section (5) of Article 
18a. In this view the appeal succeeds the judgment of the 
District Judge is set aside and that of the Sub-Judge restored, 
Each party would bear his costs throughout. 

Leave asked for to appeal under Section.15 of the Letters 
Patent is refused. >` 
DR. | Appeal allowed, 

u) (1931) IL. R. 44 All. 166, M Wine 

ta) (1906) l. L. R. 30 Mad. 268, 

(3) (1932) 36 C. W. N, 772. 
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Before. M». Justice S. K. Ghose and Mr. Justice D. C. Patterson. 


PRAVU SRI SRI KISHORI BANWARI JUGMA BIGRAHA 
PARAMESH JEWS (BY THEIR RAJ SHEBAIT DEBATTAR 
ESTATE BANWARIBAD RAJ MAHANT SRIMAT 
BANWARI MUKUND DAS NANDI DALAL). 


0. 
é 
AJIT KUMAR NANDI AND OTHERS,* 


Suit fer pessessien—Sait against certified purchaser ~Putnd sale — Civi 
Procodure Code (Act V ef 1908), Sos. 66, te be consirued strictiy—Certified 
purchaser not contesting the swit-—Deneffcial owner, if io be made party— 
Trustee in breach of trust failing te carry on suti~Withdrawal of suti— 
Suit for declaration that the order of withdrawal invalid —Limiiation 
Act (IX of 1908), Sch. 1, Arts. 95, 120. 

As Section 66 of the Code of Civil Procedure bars the equitable jurisdic- 
thon of Court, It should be construed strictly, 


Afussumat Bukuns Kowur v. Lalla Buchoorse Lall (1) referred to. 


Where a certified purchaser does not contest a sult, no question of bar 
under Seotion 66 of the Code of Civil Procedure arises, 


Saradindu Chakravarii v. Gesta Bekari Pramanik (9) referred to. 


Where the sult for relief which can only be given on declaration of title 
us against persons claiming title under a purchase certifled by the Court, such 
person belng party and contesting the claim, that being the primary purpose, 
it is barred under Section 66 of the Coda of Ctvil Procedure. 


Where m trustee in breach of trust failed to carry on a sult, the beneficial 


owner was allowed to come in and the sult did not ond with the withdrawal 
of the parties. 


| Sanharlings Nandan v. Rajeswara Derei (3) and other cases referred to. 


This is because tbe benamdar represents the real owner. It is open to the latter 
to be joined in the action ; bat whether he is joined or not he is bound by the 
result of the proceeding unless tt is revoked, 


Gur Narain v. Shee Lal Singh (4) referred to. 26 


The plat tis aa iioa Era edit paying that the order of withdrawal 
of suit be declared to be void and that he be entitled to prosecute that suit, 
arises from tho date of withdrawal of suit; from which date be would got 
6 years under Article 120, Schedule I of the Limitation Act, 1908. 

In A. V, Bolakriskna Menon v. Rangan Patter (5) it was held that Article 
pt, Sahedule I of the Limitation Act, 1908 was applicable. 


* Appeal from Original Decres Mo. 104 of 1934, against the EN 
Naranath Mukberjes, Esq., Subordinate Judge of Burdwan, dated the 24th April, 
1934. 

(1) (1872) 14 M. 1. A. 496 (saa), (2) (1922) 22 C.W. N. 208, 

(3) (1908) I. L. R, 31 Mad. s76. (4) (1918) L, R. 461; A. 1. 

(S) (1041) 41 M. L. J. 324. 
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Appeal by the Plaintiff 


Suit for specific performance of sane for recovery of 
possestion on declaration of title, for mesne peu dames and 
for setting. aside an auction sale. 


The material facts are stated in the judgment. 


Messrs. P. R. Das, Atul Chandra Gupta, Gopendra Nath Das 
and Bijan Bekari Das Gupéa for the Appellant. 


Messrs. H. D. Boss, Bankim Chandra Mukherji, Mukti pada 
Chatterfi and Sailendra Nath Banerji for ie ical Nos. 4 
and g. 

Dr. Sarat Chandra Basak, Messrs. Sarat ‘Kumar Milite and 
Gopesh Chandra Chatterji for Respondent No. 6. 


Mr. Surja Kumar Aich for the Deputy Registrar representing 


minor Respondents Nos. r to 3. 
C, A, V. 


' The following Judgments were delivered 1 


S. K. Ghose. J:— This appeal arises out of a suit which 
according to the description in the plaint isa mut of a composite 
nature for specific performance of contract, for recovery of posses- 
sion on, declaration of title for sesse profits, damages and for 
setting aside an auction sale, and is valued at Bs, 26,000. The 
suit was filed under the following circumstances. ^ Mouzas Nij 
Gangatikuri and Radhikapore appertaining to «fmi lot Ganga- 
tikuri within the xemindari of defendant No. 6 the Maharaja- 
dhiraj Bahadur of Burdwan comprised a gwinz estate in the 
ownership and possession of the plaintiff personally. On 27th 
September, 1924 the plaintiff executed two deeds of trust with 
regard to his secular properties and dsdutfar properties respectively 
in favour of Maharaja Sir Manindra Chandra Nandy of Cassim- 
bagar the father of the present defendant No.7. On 4th August, 
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_ Ajit Kumar Nandi. 


December, Id. 


1935 the properties which are the subject matter of the present — 


suit were sold in execution of a money decree and purchased 
nominally by. one Hemanta Kumar Nundy the father of the 
minor defendants Nos. 1, 2 and 3. The plaintiffs case is that 
these properties were, in fact, purchased by Maharaja Sir Manindra 
Chandra Nundy as trustee of the debutfar properties, On ryth 
November, 1925 the fe/mí ostate was brought to sale under 
Regulation VIII of 1819 by the Collector of Burdwan and 
auction-purchased by Satindra Nath Banerji ‘and Sibnath Banerji 
who are represented by defendante Noa. 4 and 5 in the suit. 
The plaintiffs. case is that this auction-purchase was made in 
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collusion with the officers of defendant No. 6 who, according to 
him, were aware tbat Hemanta Kumar Nundy was a mere 
benamdar. On rath November, 1926 Suit No, ara of 1936 was 
instituted by the aforesaid Hemanta Kumar Nandy for setting 
aside the gwini sale. Hemanta Kumar died on 26th July, 1929 
and his three minor sons who are defendants Nos, r, 2 and 3 
were substituted in his place and represented by their mother 
Ratanbale as guardian and next friend. Maharaja Sir Manindra 
Chandra Nundy died on roth November, 1929. The- plaintiff's 
cate is that subsequently he came to learn that the plaintiffs in 
Suit No. are were about to withdraw that suit in collusion with 
the defendants in that suit. On syth March, 1930 the present 
plaintiff in his personal capacity applied to be added as a plaintiff 
in Suit. No. are asserting that Hemanta Kumar Nundy was a 
dsnamdar and that he apprehended that the heirs of Hemanta 
were about to withdraw the sult. The application was opposed 
by all the defendants and it was dismissed on 26th April, 1930. 
The matter was taken up to the High Court which affirmed the 
said order. On 8th June, 193r the present plaintiff made 
another application for being added as a defendant in Suit No. 
212, this application being similarly rejected on a6th June, 1931. 
Then there was an application to the High Court which declined 
tó interfere by its judgment dated 4th December, 1931. On rith 
March, 1932 the plaintiffs in Suit No. 212 withdrew that suit. 
In the present plaint the plaintiff asks for reliefs which may be 
grouped as follows :— 

By prayers (a) and (cha) it is prayed that the defendants 
Nos r, 2 and 3 be directed to execute a deed of release, By 
prayers a(r) and (gha) it is prayed that the «xj sale be declared 
to be illegal and void. By prayers (44a) and (ga) it is prayed that 
the withdrawal order passed in Suit No. 212 be declared to be void | 
and that the plaintiff be entitled to prosecute that suit. By 
prayer (uma) mesme profits are asked for. By prayer (chka) com- 
pensation of Rs. 26,000 is asked for as against defendants Nos. 1 to 
3 and defendant No.7. By prayers (ja) and ( jka ) reliefs in 
general are asked for. The plaint was originally filed by the 
plaintiff describing himself as shedait of an idol Subsequently 
a 'petition ‘for amendment of the plaint was filed in the course of 
which it was stated that the plaintif did not know for certain 


"whether the auction-purchase of ths properties in suit was made 


out of the de&wiZar funds or out of the secular funds both of which 
were jn charge of Maharaja Sir Manindra Chandrg Nundy as 
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trustee. In consequence of. this certain amendments were asked 
‘for to show that the plaintiff was also suing in the alternative in his 
personal capacity... Meanwhile the plaintiff filed a petition -for 
insolvency. The result was that the receiver in charge-of the 
plaintiffs secular estate was-added as plaintif No. s. On 17th 
February, 1934, the plaintiff filed a petition for permission of with- 


drawal: of the claim for mesn¢ grofis and damages as against 


defendants. Nos. 1 to 3and-7. The respective plenders for these 
defendants also noted on the petition that they would not contest 
the suit and did not pray forcosts. Thereafter it appears they 
did not take further part in the proceedings. The suit was contest- 
ed by the auction-purchaser, defendants Nos. 4 and 5 and the 
zemindar defendant No. 6. The substantial defence of the 
auction-purchaser was that they denied that Hemanta Kumar 
Nundy. was a mere désamear and they set up section 66 of the 
Code of Civil Procedure as a bar to the. plaintiffs suit. They also 
asserted that the j$wími sale was valid and that Suit No. ars was 
not liable to be revived atthe instance of the present plaintiff. 
The defence of the zemindar defendant No. 6 was that the puta 
sale was valid, that the suit was barred by limitation, and that: there 
was no collusion, 

As the result of the trial the Subordinate Judge came to the 
following findings on the major issuea:—The suit is not barred 
under section 66 of the Code of Civil Procedure. The property 
in question was purchased out of the income of the debutter estate 
of the plaintiff and thereafter it became part of the debwifer estate 
of the plaintiff." But the sale of the w/m; lot Gangatikuri on 
17th November, 1935 was valid and binding on ths plaintiff and 
not liable to be set aside, Further the plaintiff is not entitled to 
revive Title Suit No. srs of 1926. In the result. the RM 
Judge dismissed the suit. 

' The present appeal is filed by.the plaintiff. as representing "the 
-‘debutter estate. As regards the.personal estate the receiver 
plaintiff No. a took. some part in the proceedings at the trial and 
he has, bean made respondent No, 8 to this appeal. i he has 
not appeared in this Court. 

Mr. P. R. Das for the appellant has contended: that, haying: got 
the issue as to snami .in his favour in the trial Conrt, he need 
only press the appeal in this Court on the.prayer (A4a) and (ga) of 
the plaint. subject of course to limitation and that hia main point 
is that the withdrawal order .passed in Suit No, 212 should be 
‘yacated and the appellent should be entitled to! prosecute that 
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suit, He has suggested that the other issue of: fact, os., whether 
the gutef sale notices were regularly published need not be gone 
into now but may be left for decision in Suit No. ars, ifthe parties 
to this appeal should consent to that course ; and further that if 
this issue be also gone into now, then it should not be tried again 
in Sait No. ars if that suit should be revived. The other parties 


` tothisappeal do not however agree that the aforesaid question 


should be left open; nor can they agree, The plaint raised the 
question and asked for relief to the effect that the gute sale should 
be set aside; paragraph 23, clause (&a 1) of the plaint Upon 
that an issue was framed vis, issue No. ro, This was tried and 
decided against the plaintiff. If this decision stands it would cut 
the foundation from under the plaintifs claim and it would not 
be possible to revive Suit No, ara. In view of the points raised 
in this appeal, it seems to me that its fate will depand on our view 
of issue No. ro which I now discuss, 

Issue No. ro is this: Is the sale of the Patni Lot Gangatikuri 
on the rst Agrahyan, 1332 ( 17th November, 1925) under Putni 
F egulation liable to be set aside? Was the notice of sale regularly 
published? Is it binding on the plaintiff? The Subordinate 
Judge has found that the serving peon did go to the spot and serve 
the notice; that he asked four persons to attest, that they did 
attest, but that the names put down were fictitious, In this view 
of the facts the Subordinate Judge has held that there was subs- 
tantial compliance with law, That the sale notices were regularly 
published, and that the $e»; sale is not liable to be set aside. 
The question is whether this view is correct. Under section 8 of 
the Bengal Putni Taluks Regulation the semindar shall be 
exclusively answerable for the observance of the former 
and this ‘throws the burden of proof on the semindar. .The 
plaintiff also in paragraph 7 of the. pleint made the case 
that the names of persons whose ‘signatures appear on the 
return of service are fictitious. Itis contended that this is not 
specifically denied in the written statement of the zemindar defen- 
dant No. 6, but the denial appears in paragraph 6 of his written 
statement, It has to be remembered that the service of. notice 
took place in rọs5 and the witnesses were deposing in 1934. 
Defendants’ witness No. 4 Atul Krishna Palit was the serving 
-peon., He deposes that he served the notice of Patni sale of 
Mahal Gangatikuri at the Gangatikuri village office of the 
Patnider. He asked the people near him to sign the copy of the 
_ notice. They told him that they were of the village.. Four of them 
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signed, the name of one Rampada Bágdi who- was illiterate, being 
signed by another. witness Jogesh., The witness further says that 
there was a practice to despatch a postcard to the Raj office after 
service of the notice and accordingly he despatched ‘the’ postcard 
Ext. D by posting it at Pachimudi Raj station which is about 4’miles 


from Gangatikuri, The postcard actually bears the seal of the: 


post office at Banwaribad, but this is not inconsistent with the 
postcard being dropped at the station and thence taken to the 
local Post Office where it’ was stamped. Our attention was drawn 
toa postal guide of 1937 to show that there-isa post office at 
Gangatikuri also but this again is satisfactorily explained. "Front 
Gangatikuri I went to Murandi to serye: another notice. From 
MurandiI went to Pachimudi to serve a notice there. On the 
way I posted the. postcard in the letter box at  Macbandi 
Railway station... I wrote the postcard at: the Machandi 
Railway station", There can be. no doubt, as the Subordinate 
Judge says, that the peon went to the locality, He is no longer 
in the service of the Burdwan Raj, being a -deed-writer at 
present. He is corroborated by two witnesses, One of 
these is defendants’ witness No. a Manindra Nath Banerjee 
who was at Gangatikuri and’ saw- the peon. This witness 
is a pleader of Kutwa, but he happened to go to Gangatikuri 
for Jagadhatri Puja on the invitation of defendant No. s. Ho is 
a friend of defendant No. s and works for his estate as pleader 
now and then, He was also not cited as witness in Suit No. ara, 
Nevertheless he appears to be a respectable person whom ordi: 
narfly one would not disbelieve., Defendants’ witness No, 11 has 
a shop nearby and also saw the peon The names of these two 
witnesses however do dot appear on the peon's return of- service 
Ex C (t} The attesting witnesses mentioned therein are (1) 
Rama Pada Chatterjee, (2) Bepin Behari Kaibarta, (3) Jogendra 
(Joges) Chandra Kaibarts, (4) Rampada Bagdi Chaukidar by the 
pen -of Joges Chandra Kaibarta- “all of Gapgatikuri* ^ As men: 
tioned alteady the Subordinate Judge has: found that these are 
fictitious names, but this-would not invalidate the service. since 
he has found that the peon did go to the spot and serve the notice. 
The Maharaja of Burdwan v. Srimati Tara- Soondart: Debia (1), 
Provat Kumar- Sinka v. Sir Bijoy Chand Mahatab (a). But if 
the names are really fictitious, it- would affect the credibility of 
the evidence as to service. If the evidence is believed thoss 
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four persons are undoubtedly substantial persons residing in the 
neighbourhood as required by section 8. of the Patni Regulations, 


j though all might not be living at Gangatikuri village. . The posi- 
. tive evidence isthat these names are not fictitious but Bepin 


and Jogesh are now dead. That Bepin wasa real man is deposed 
to by defendants’ witness No. 3 and defendants’ witness No. 11. 
The Subordinate Judge has disbelieved this evidence on the 
ground that the name of Bepin does not occurin a Petty Settle- 
ment Khatian, although the names of his alleged brothers occur 
there, Various explanations are possible. The Petty Settlement. 
Khatlan isnot of whole Gangatikuri but only . of that portion 
which is within the gafai makal. The Petty Settlement Khatian 
of Baja Tikuri is not produced, Bepin lived at Bajo Tikuri and 
died sometime gbout. 1998-1929 (vide defendants’ witness No. 3) 
which was before the District Settlement. Bipin wasone of a 
family of brothers and itis not impossible that he and bis brothers 
bad lands at different places Defendants’ witness No. 3 were 
examined on 11th April, 1:934. Tho Khatian Ex. rs -was produced 
on 16th April, and was not put to any witness in crossexamins- 
tion, the point being made at the time of argument only. Aas to 
Jogesh, defendants’ witness No. 12 Badal Kaibarta of Gangatikuri 
says Jogesh was related to him and held lands under Jogendra. 
Bhattacharjee who took back the lands after Jogesh’s death 6 or 
7 years ago. The Subordinate Judge disbelieves this evidence 
because Jogesh’s jama is net mentioned inthe Petty Settlement 
Khatian. Here again the same criticism. applies and various 
explanations are possible, On the other hand that Jogesh was 
& real personis deposed to also by defendants’ witness No. 3 
and defendants’ witness No. ra, On a matter like this I do not 
think it is right to disbelieve the positive testimony of co-villagers 
on the ground of the absence of some entries in the Settlement 
Records which no witness had any chance of explaining. , The 
two other witnesses mentioned: in the return are admitted to be 
living, but one of them Ram Pada Bagdi is said to be il. This 
is deposed to by defendants! witness No. 13 a relation anda 
Chaukidar who mys Ram Pada used to act for him. According 
to him Ram Pada is bed-ridden with Asthma, The Subordinate 
Judge disbelieved him because a relation of defendant No. 5 is 
President. of the Union .Boatd.. This is hardly a good réason. 
On the other hand, defendatits cannot be expected to produce 
some one else, Defendants’ witness No. 1r Rama Pada Bhatta- 
charjee cotroborates the Chaukidar and he is. not. cross-examined 
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on this point Defendants’. witness ‘No. 7 a servant of the 
Burdwan estate deposes that he traced Ram Pada Bagdi.to another 


village where he found: him lying ill. Defendants’ witness No. 9 the ` 


legal superintendent of the. Burdwan estate, who gave.directions to 
procure the attendance of the mocdaéi/a witnesses, says that he 
was told that the witness was available which was- really the fact 
and there is mo inconsistency. As to the remaining attesting 
witness Ram Pada Chatterjee the evidence is that he is the son 
inlaw of a Naib of defendants Nos. 4 and.g. He might have 
been produced—and probably would not be regarded as indepen 
dent. On the other side there is the evidence of some witnesses 
like plaintiff's witness No. 2, plaintiffs witness. No. 3, plaintiff's 
witness No. 4, pfaintiff’s witness No, 8, and plaintifs witness No. 14 
who say that they do not know of any such persons but. then they 
do not know. many of the tenants, It seems to me that it would 
be too much to gay that the names of four fictitious persons were 
supplied to the peon after he had been to. the spot; the probabili- 
ties are entirely in favour of these four being real. persons, 

It is noteworthy that before the putas sale the trustee Maharaja 
had decided not to save the property as the makal was not profi- 
table. This appears from the evidence of plaintiffs witness No. 5. 
As & matter of fact this property along with others of the secular 
estate of the plaintiff was subject to mortgages amounting to 
about 534 lakhs. of rupees. After the sale however the plaintiff 
spoke to the Maharaja who then decided to conteet the sale. This 
appears from the evidence of the plaintiff's witness No. 5 and 
plaintif, Clearly therefore the sale notices.had been duly pub- 
lished. But the subsequent .wish to make an attempt to have the 
sale set aside might have been father to the thought that the sale 
notices had not been.duly published.. It may be mentioned that 
the Collector was moved to have the wi sale set aside both 
in behalf of the certified purchaser Hemanta and of the recorded 
patnidar Banwari. Gobinda Bahadur for whom the plaintiff gave 
Vakalatnama. The revisional . petitions were dismissed by the 
Commissioner on 5th January, 1926 ode Ext. L. 

So far as the officials of the Zemindar Burdwan Raj are com 
cetned the evidence does not indicate that there was any motive 
on their part to suppress the sale notices, As against defendant 
No. 6 some suggestion of collusion with defendants Nos 4. and 5 
is made in paragraphs 5 and 6 and rọ of the pisint but no specific 
case of fraud is made, Our attention has not been drawn to any 
avidenee going to show collusion, On the contrary; putas rent was 
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undoubtedly in arrears, .A very noteworthy feature is the fact 
that the bid-sheet shows that there were no lees than 7 sets of 
bidders and that the bids went up from Rs. 20 to Re. 20,000 which 
was the proper value of the property according to the plaint and 
nobody said it was worth more, as the Subordinate Judge says. 
Plaintiffs witness No. 4 Asutosh Singha, who looked after Suit 
No, 213 on the side of the present plaintiff, says that on the advice 
of the Maharaja he saw Satindra Babu (defendant No. 4) to per- 
suade him to return the maka? on receipt of certain profit and 
Satindra agreed to the proposal, This is not the conduct of a 
fraudulent purchaser. Considering therefore the evidence in the: 
light of probabilities I must hold that the. sale notices were 
regularly published and that the w/m; sale is. not liable to be 
set aside. The parties are bound by this decision on issue No. 10 
and the present suit is therefore liable to be dismissed. 

The next question which should also determine the fate of the 
appeal is a question of-law sis. whether the suit is barred under: 
Section 66 of the Civil Procedure Code. This was issue No. 4. 
The Subordinate Judge has held that the suit is not so barred 
on the short ground that the heirs of Hemanta Kumar Nandi are 
no.longer contesting the suit This ground however does not 
apply because these heirs ms. defendants Nos, 1, 2, 3 are respon- 
dents to this appeal and have appsared throuzh the Deputy. 
Registrar, They do contest and their learned Advocate. Mr. 
Surjya Kumar Aich has stated that he would adopt the arguments 
of Mr. H. D. Bose and Dr. Basak appearing for the other respon- 
dents being defendants Nos. 4, 5 and 6. Now the contention of 
the appellant is that the deíence of bar under Section 66 is.. 
available only to the certified purchaser and those claiming through: 
him £*. defendants Nos. 1, 2,3and even defendant No. 7, but 
that it is not available to. defendants Nos 4 and.s the auction. 
purchasers nor the defendant No, 6 the zemindar, none of whom 
claim through the certified purcharser Hemanta, It has been men: 
tioned that. prayer (c&&a) which asked for mesne profits and damages 
from defendants Nos. 1-3 And -defendant No. 7 was withdrawn on 
13th February, 1934 whereupon the Advocates for these defendants 
stated that they would not contest. As to prayers (4a) and (cha) 
which asked for sadeéi deeds from defendants Nos. r—3, they were 
apparently not pressed at the trial and no issue was framed ; they. 
have certainly not been pressed in this Court by Mr.Das for 
the appellants, These. defendants however were not discharged 
from. the .suitg ; they are parties to the decree of dismissal, It is. 
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contended for the appellant that the present suit is not for declara- 
tion of title against defendants Nos. 1, 2, 3 and no specific relief is 
claimed against them. On the other hand it is pointed out for 
the respondents that the relief which is now asked for, as compri- 
sed the prayers (ška) and (ga) to be allowed to prosecute suit 
No, ars, is based on the plaintiffs case. of ženami which is resisted 
by the heirs of the alleged Zewemdar, and if that goes then the 
whole foundation of the suit goes, It has been held that since a 
statutory provision bars the equitable jurisdiction of the Courts the 
section must be construed strictly; Mussumat Bukuns Komur v. 
Lalla Bukoorse Lall (1). It is pointed out that the present is not a 
suit for title and possession as against the certified purchaser as was 
the case in Hanuman Pershad Thakur v. Jadu Nandan Thakur (2) 
and Umashashi Dedi v. Akrur Chandra Masumdar (3) upon which 
Dr. Basak for defendant No. 6 relied.. Mr. P. R, Das for the 
appellant has relied'on. two cases—Promotha Nath Pal Chowdhury 
v. Mohini Mohan Pal Choudhury (4) and Abinas Chandra Maji v. 
Pretul Chandra Ghose (5). In the first mentioned case the question 
was whether the present section 66 or the old section 517 should 
apply and it was not disputed that if section 66 applied the suit was 
barred. To both cases no doubt the certified purchaser was a 
party but in neither case did he contest the suit, nor was it necee- 
gary to decide the question of desami in order to give the relief 
asked for in the suit, Where the certified purchaser does not con- 
test no question of bar.under section 66 arises: “Saradindu Chakra- 
varti v. Gosta Behari Pramanick (6). But that ia not the position 
here. The claim for the execution of sadaó$ deeds has not been 
pressed, Still it is not a suit pursuant to an agreement made 
between the beneficial owner and the judgment-debtor with the 
certified purchaser asa party not contesting. The suit is now for 
relief which can only be given on declaration of title as against 
persons claiming title under & purchase certified by the Court, such 
persons being parties and contesting the claims, That is the primary 
purpose. This being so the suit is barred undar section 66 as 
against defendants Nos r, 2 and 3. That being so sgain and in 
view of the relief claimed the suit must fail as against the remain- 


(1) (1872) 14 M. I. A. 496 (522) ; 10 B, L. R, 159 (163). 
(2) (1915) I, L. R. 43 Calo, 20. 
' (9) (192x) I. L, R. 53 Calc. 297. 
(4) (1920) 31 C. L. J. 463. | a 
`(s) (1938) I. L, R. 55 Calc, 1070. ` : 
(6) (1522) 37 C. L. J. 403; 87 C.W. N, ooB. 
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ing defendants also, On these two findings the appeal stands to be 
dismissed, os 

I may however consider some of the other questions which have 


. been argued. | 


Issues Nos. 7 and 8 are stated thus :—7. Was Lot Gangatikuri 
purchased out of the income of Debutter or personal estate of the 
plaintiff in Money Execution Case No. 66 of 1925 and did the same 
become after that Debutter or personal property of the plaintiff ? 
8. Was the plaintiff or his trustee ever in possession of the Mahal 
iu suit and were they dispossessed by defendants Nos. 4 and 5? 

The Subordinate Judge has found that the Patni in question 
was purchased by the Maharaja Sir Manindra Nandi in the ženami 
of Hemanta Kumar Nandi out of the income of the dedutfar estate 
of the plaintiff, that the Maharaja was the agent of the plaintiff and 
as such was in possession, and that Hemanta Kumar was not in 
possession, It is not disputed that the gatas was originally part of 
the secular estate of the plaintiff who executed a deed of trust in 
favour of the Maharaja Sir Manindra Chandra Nandi. At the same 
time he executed a similar deed of trust in respect of the dedustar 
estate also. The sale certificate Ex. rs shows that Hemanta Kumar 
Nandi through his pleader Umapati Kundu purchased the’ palmi 
and another property called Ayema Radhikapur &c. on the 4th 
August, r925 in Money Execution Case No. 66 of 1925 against the 
plaintiff personally, the sale being subject to the mortgages. Now ` 
who was Hemanta? : For the respondents it is pointed out that 
Hemanta was examined at length on commission in suit No. 112 
but that his deposition has not been tendered as evidence in the 
present case The plaint in that euit is hare vide Ex, 6. It alleges 
that the plaintiff Hemanta auction purchased ‘and thereafter the 
recorded patnidar Banwari Mukunda Deb was notin possession. 
This however is consistent with the theory that the apparent ttle 
through a denamdar was being kept up. The evidence (vide plain- 
tiffs witnesa No. 5 and plaintiff's witness No. ro) shows that 
Hemanta was a relative and dependant of the Maharaja living at 
his house as a member of his family, that his father had roo Bighas 
but that he himself had no other property to speak of, After- the 
auction purchase realisations of rent were made in his name, but 
the evidence does not show that he had anything to do with the 
management. Itisimprobable that Hemanta should pay Ra. 1135 
for property which was heavily encumbered. Then the question is 
who paid the total consideration of Rs, rgoo? Out of this Rs, 400 
yas paid on the date of the:purchase, There is oral eyidence that 
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this was paid by an officer of the Maharaja. The balance of 
Re. 1000 was also paid by the Maharaja and this:is proved -by 
evidence both oral and documentary. The Subordinate Judge com. 
siders the oral evidence to be unreliable but in. the. resilt he 
comes to a. different, conclusion on the basis of documents viz. 
certain letters, For my part I consider that the documents suffi- 
ciently indicate ‘the truth of the oral evidence on plaintiff's side; 
specially when considered in the light of probabilities, Plaintiff's 
witness No. 4 used to serve the Trust Estate under the: Maharaja 
at the material time, He says that the Maharaja asked him to take 
Rs. 100 out of -the de&yffar fund from the Kbazanchikhana and bid 
at.the auction in the name of Hemanta up to Rs. 4000. ' This was 
in pursuance of the plaintiff's request to. the Maharaja and there is 
corroboration from plaintiff's witness No.5 another officer of the 
Maharaja. I see no reason to disbelieve the pleader Umapati 
Kundu plaintiff's witness-No: ro whose name appears in the Sale 
Certificate Exhibit 12 as having made the purchase in behalf of 
Hemanta. His evidence shows that Hemanta had nothing to do 
with him. He took all his orders from the .Maharala and the 
Maharaja’s officers , The Rs. 400. which was paid immediately 
after the sale doss not appear in the pleader’s accounts as the 
money was brought from the Maharaja direct by his officers. But 
the balance of Rs, 1000 was paid by the pleader under the orders 
of the-Maharaja, Our attention was drawn to the Maharaja's letter 
Exhibit ro which has not been printed. The letter is clearly a 
direction from the Maharaja to pay and is not at all inconsistent 
with the theory that Hemanta was a mere éewamdar. It is true 
that the pleader advanced the Rs. roco out-of -the personal estate 
fund of the Maharaja, but this was because the fund happened. to 
be in his bands, Itis nobody's case that Maharaja Sir Manindra 
auction purchased the properties for himself, That would bear 
breach of trust which the Maharaja, “a man of unimpeachable 
character" (plaintifPs witness No. ro), would not commit. it is 
noteworthy that the court-fae stamp on the plaint of suit No, 213 
to have the w/m; sale set aside was purchased in the name of 
Maharaja Sir Manindra, Moreover there is good evidence that the 
Maharaja bimself treated the properties as under the plaintiff’s 
Gebutfar trust estate. I have already referred to Ex ro which is 
admittedly genuine, There are four other letters which have been 
printed xix, Ex. 1, r(1} r(2) and Ex. 10A. . These indicate, the 
Maharaja was treating the properties which were auction purchased 
as per sale certificate Hx, rg asappertaining to the Banwaribad 
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Trust Estate. Soms comment has been made on the fact that, 
while Ex. ro purports to be signed by the Muharaja, the other 
letters are not signed. According to the evidence the Maharaja 


. himself wrote the word Sfe (finis) indicating that the letter was 


finished and then sealed with a seal which'was in his personal 
custody (plaintiff's witness No. 5). The seal on the letter Ex. ris - 
not the deduttar seal, but letter itself is headed “ Banwaribad trust 
estate” which leaves no room for mistake. The other letters 
Exs, r, r(r), r(#) and ro(a) are sealed with the dejwfa» seal. 
There is nothing improbable in the letters other-than Ex. ro being 
sealed and not signed ; -these letters are in the nature of paranas 
and probably that was the practice with the Maharaja. Plaintiffs 
witnesses Nos. 4, 5 and 10 might not have seen the Maharaja 
write, But they were all familiar with the Maharaja’s handwriting 
and in a position to depose under section 41 of the Evidence Act 
Asa matter of fact plaintiff's witness No. 5 had been in charge of 
the Maharaja’s Bengali correspondence Department.. It has been 
contended for the respondents that there was delay in producing 
the letters, But-on examination this comes to nothing. The 
letters were not in the custody of the plaintiff. They were 
in the custody of the witness who produced and proved them 
after summons, There is no breach of the provisions of Order 13, 
rule 1, Civil Procedure’ Code, Another -circumstance on which 
Counsel for the respondents has -commented is that the pleader 
plaintiffs witness No. ro says -that “none of the expenditures 
incurred for the auction purchase appears in the Trust Estate 
account.” I havo already referred to the circumstances under 
which the pleader acted. So -far as the plaintiff is concerned he 
himself was -not clear in his mind as to whether the properties 
appertained to the Zebw/far estate or the secular estate under the 
trust. He first filed the plaint in his capacity as shebai# and 
made the case that the property. was deów/far. Later he filed a 
petition for amendment stating that the auction purchase might 
have been from the funds of the secular trust estate and so the 
amendments were made and the receiver was added as co-plainüff. 
In evidence however plaintiff made the case that the purchase 
was made out of debwítar funds This has been found by the 
Subordinate Judge and the'Receiver does not appeal. It is very 
unlikely that the-purchase could have been made at all for the 
secular estate which was heavily involved, asa glance at-the trust 
deed Exhibit s(a) will show, Qa the other hand the net profits 
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from the debuttar estate was Rs. 65000 or so pide according to 
the plaintiff, Plaintiff applied for insolvency on aoth Octobsr, 
1925 &nd again on roth January, 1931. Ino his first application 
he claimed the suit property as hia secular property, ‘and not 
suggesting that he -had purchased it in nami, He explains 
that this was due to & wrong impression about the legal position 
which was subsequently set right by two plesders (pages 95-96 
of the paper-book) Whatever might be said ns to the fraudulent 
character of converting the properties into trust estates the auction 
purchase for the debusfar estate need, not be part of a scheme 
for defrauding creditore since the auction sale was already in 
discharge of a money decree. It cannot also -be said that 
the dewamé purchase in the circumstances was unlikely simply 
because there was a clause in the original Patni "Kabulyat 
of 1821 (nde Exhibit H} to the effect that the sefatdar. under- 
takes not to purchase himself or in J4wawsi at an auction 
' salg for arrears of rent. On the contrary this was not the 
. only ésami purchase by the Maharaja.- He purchased -a 
large number of estates under similar circumstances, It appears 


that after the death of Maharaja Sir  Manindra, plaintiff. 


filed two suits Nos, r24 and r25 of 1932 against the heirs of 


Hemanta and of the trustee Maharaja for the return of account. 


books. The suits were filed on roth November, 1932, and decreed 


by consent on aoth November, 1933, exhibit 13 and s4th 


November, 1933, exhibit K, The decrees show that plaintiff 
gave up claims for messe profits, for accounts etc; and made 


himself. Hable for rents. Although according to the compromise, 
the papers relating to the plaintifi’s Shérista were being made 


 ' overto him, Plaintiffs deposition goes to show that the account 


books were to have been made over to them bya pleader of the 
Maharaja, but that he had not actually got them at the time, We. 


have been referred to the record to show that the plaintiff made 


an unsuccessful attempt to prove a letter to the pleader. On 


4th April; 1934, he prayed to the Court to serve a notice on the 


Maharaja Srish Chandra Naudito produce account books, but. 


no account books were produced. In this. Court the appellant 
has filed an application under Order 41, rale a7, Civil- Procedure 
Code tendering certain account booka I do not think these 
are necessary. Paw, cue - 

It is also — that in suit No, s s12 the defendants Nos. i 
and s filed written statement in the course of which they alleged 
that Hemanta was óvwamdar forthe present plaintif, The ques 
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tion e" Maharaja Sir-Manindra was trustee or whether he 
was agent for the ‘plaintiff is not now important Upon the evi- 
dence I hold that Lot Gangatikuri was purchased out of the fadoste 
of the dedwttar estate of the plaintiff, that Hemanta Kumar Nandi 
was 2 mere Jenemdar, and that ne property is the debuiiar property 
of the plaintiff. 

"The next question is whether, if the other material issues arè 
decided in favour of the plaintiff, he is entitled to relief as prayed 
for in paragraphs (Ade) and (Ga) of the plaint, As mentioned 
already this is what Mr. P. R. Das for the appellant is pressing 
for in'this Court. Issue ir runs thus "Is the result of T. Suit 
No. s12 of 1936 of this Court binding on the plalotiff and is he 
estopped from challenging it?" The view taken by the Subor- 
dinate Judge isthis: Itis not proved that the’ sons of Hemanta 
withdrew Suit No. ars by collusion with the defendants in tlíat. 
suit, though the ‘circumstances are suspicious. At the-seme time 
since March, 1930 the sons of Hemanta had been repudiating their 
alleged character as Šenamdar for the present plaintiff and there- 
fore thé suit ceased to be tho present plaintiff's suit after that 
répudiation, That was more than 3 years before the institution 
of tbe: present suit and it would ‘be inequitable to permit the 
present plaintiff now to continue Suit No. a12. Ido nof think 
however the entries of the matter are against the persent plaintiff. 
If there was fraudulent repudiation of plaintiff's title, such repudia- 
tion would not convert plaintifs suit into their suit i. e, the suit- 
of -Hemanta's sons But if plaintiff is not bound by their with- 
drawal-thon he can have the withdrawal order set aside, subject 
of course to limitation, Thisis nowthe contention for the appel- 
lant, It appears that after the death of Hemanta and Maharaja 
Sir Manindra the present plaintif: applied on 27th March, 1930, 
to be made party co-plaintif in Suit No. ars. This application, 
beiàg opposed by the sons of Hemanta, was rejected on: a6th 
April, 193% ‘Then he applied to be made party defendant, The- 
application being opposed was similarly rejected on the a6th Tune, 
1931. “The order was upheld by the High Court on revision 
on 4th December, 1931. Now it appears from the Court's orders 
put in evidence that the applications by the present plaintiff was 
made on two grounds (1) that he was the beneficial owner, 
Hemanta being a mete bemamdar (2) that he apprehended that 
the osténsible plaintiffs vie. -Hemante’s hairs were in collusion 
with the defendants and would not.prosecute the suit. The Courts 
took.the ‘view that the question of desam/, which was disputed, 
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need not be decided. On the other point there.was an assurance 
from Hemanta’s heirs that they would prosecute thé suit, Thus 
the main grounds urged by the present plaintiffs failed. Another 
point viz, delay in making the application was Also considered 
against the present plaintiff, but really the question. of delay would 
not come in until there was an apprehension in the mind of the 
plaintiffs that Hemants's heirs would not prosecute the suit It 
appears that Hemanta’s heirs as also the auction purchasers 
opposed the applications of the present plaintiff Yet having got 
the application out of the way finally on 4th "December, 1931, 
Hemanta's heirs on rrth. March, 1932 applied to withdraw the 
suit. This application was allowed with costs to the defendants, 
The oral evidence (vide defendant's witnesses Nos, 1 and 9) goes 

to show that the decree for costs was not executed. The: circum 
tances go to show that Hemants's heirs made a false statement when 
they represented to the Court that they would prosecute Suit No. 
ara, They could not have changed their minds so soon, The 


petition for withdrawal Exhibit 3 contains false statements once it 


is found that (1) Hemanta was desaméar, (2) his heirs did not 
intend to proeecute the suit, Itis nottheir case that they were 
in need of funds and the present plaintiff would not give them 
any. Exhibit 5 the written statement of the auction-purchasers 
In that suit shows that they knew that Hemanta was Besamdas for 
the present plaintif, Therefore the latter's application wad 
opposed by the other parties with full knowledge .of the real pork 
"tion. It seems to me therefore that Mr, Das is right in contending 
` that the Courts would not have rejected the application of the 
present plaintiff to be joined as party if they had known that he 


was the real owner and that the denamdar was going to withdraw 


from the suit both of which facta were fraudulently concealed from 
the Court, In his judgment of 4th December, 1941 Mitter, J. 
remarked that the present plaintif might have his remedy in a 
separate suit, Possibly this is that suit. There are cases in which 
a trustee has in breach of the trust failed to carry ona suit and 
the beneficial ownet has been allowed to vomein, andthe mit 
did not end with the withdrawal of the partos Sindanetnge 
Nandan v. Rajeswora Dorai (1); Sham Kumari v, Raja 
Rameswara Singh Bakadur (3); V. K. Kunju Konk dikan v 
Ammu (3) ; Jaimala Kunwar v. Collector of Sakarangar (4). Tbis i 
because the éssam4ar represents: the real .owner.. ü i& open-to 


(1) (1908) t. ue TAS du rm 7 
(2) (1 I 176 ; I, 
ip eren órM b. J. sdo. | G) Yr RM L. R. gs AIL 84b. > 
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the latter to apply to be joined in the action, but whether he is 
joined or not he is bound by the result of the proceeding unless 
itis revoked, Gowr Narain v. Shoo Lal Singh (1). Mr. Das has 
also referred us to Pulteney v. Warren (2) for the, purpose of 
showing that there: isa principle upon which Courts should act 
viz, “to relieve parties against that injustice occasioned by its own 
acts Or oversights at the instance of the party against whom the 
relief is sought." Mr. Das has also drawn our attention to cases 
of foreign Courte- judgments being attacked on the«ground of 
fraud : Abowlof v. Oppenheimer & Co. (3); Vadala v. Lawes (4). 
The same principle i¢ embodied in section 13 of the Civil Pro 
cedure Code ; and itis followed where the Court in the previous 
case was misled by fraud and not merely by perjured evidence. 
Kedar Nath Das v. Hemanta Kumari Debi (5); Manindra Nath 
Mittra v. Hari Mondal (6). It has been suggested by learned. 
Counsel for the respondents that plaintiff's proper course was to 
bring a suit for declaration of title with consequential relief by 
way of injunction restraining Hemanta'’s heirs from proceeding 
with Suit No. a12.. But because plaintiff might have done that, 
it does not follow that he is disentitled from seeking his remedy 
in another form. Hemanta’s heirs gave out that they were going 
to prosecute Suit No, ar2, The present plaintiff was therefore 
entitled to await the result of the suit. It was.when the suit was 
withdrawn that his cause of action arose. It cannot be said that 
he was bound to bring a declaratory action before that, From this 
point of view it seems to me that, subject to other material issués 
being found in favour of the appellant, be would be entitled to 
hayo the order of withdrawal in Suit No. ars vacated and to 
prosecute the said suit further. 

The next issue which may be TE is that of limitation, 
The Subordinate Judge has held that the suit is time’ barred, 
This question bas to be considered from the point of view of. 
prayers (44a) and (ge). From that point of view the suit is not 
for setting aside a w/m; sale and the plaintiff is precluded by 
Order 24, rule (3), Civil Procedure Code from bringing a fresh 
suit for such relie. He must first have the order of withdrawal 
set aside whereupon the suit No, ars will revive; Parfaó Singh v. 
Bhabwli Singh 1). Therefore so far as this point is concerned 


(t) (1918) L. R. 461. A. 1. ta) (1801) 5 Ves. fun 73! an E. R. 944. 
(3) t1882) to Q. B. D. 295. © 14) (1890) ds Q. B. D. 410. 

(5) (1913) 18 C. W. N. 4475, (6) (1919) 34 C. W. N. 133. 

(7 (1913) La R, gol. A. 18a (199) } I; L. R, 36 All. 487 j 18C. L, J. 384, 
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the plaintiffs caute of action arose, as from the date of the 
withdrawal of the suit No, ara os., 11th March, 1932 from which 
date he would get 6 years under Article r20 of the Limitation 
Act. Even if Article 95 be applicable and the period should be 
3 years the suit was filed within time on agth March, 1933. 
A. V. Balakrishna Menon v. Rangan Pattar (1). It is not neces 
sary to determine here whether there would be any bar to the 
appellant as representing the déów/far estate being substituted 
as plaintiff in Suit No. 212. , 

It was pointed out for the respondents that the appellant's 
creditors had already withdrawn the greater part of the balance 
of the purchase money realised by the puter sale amounting to 
over Rs, r8000, that the xzemindar respondent would be entitled 
to a large sum as gwin; rent, and that under Section 14 of the 
Putni Regulation he would be liable'to indemnify the auction 
purchasers So it is contended that on equitable grounds the 
appellant should, if be should succeed at all, be put upon terms, 
In view of our findings this contention need not be determined, 
Having regard to'the finding that the mle notices. were ‘duly 
published and the sale is not liable to be set aside, and the further 
finding that the suit is barred under Section 66, Civil Procedure 
Code, the appeal must fil and the Judgment of dismissal of the 
suit must be affirmed. ‘Defendants Nos 4, 5 and 6 are entitled 
to their costs in this Court, The costs will be divided equally as 
between defendants Nos. 4 and 5 on the one hand and defendant 
No.6 on the other, Defendants Nos. r-3 are also entitled to the 
costs which have already been deposited. Defendant No. 7 does 
not appear and will not get costs. 

The two applications for the admission of additional EM 
wil stand dismissed. Let the documents filed along with the 
applications be returned to the respective Advocates. 


Patterson, J. :—I agree. 
Pe Ee ae l Appeal dismissed, 


(1) (1921) 41 M. L. J. 334 oe ] 
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PRIVY COUNCIL, 


Present: Lord Wright, Lord Romer, Sir Lancelot Sanderson, 
Sir Shadi Lal and Sir George Rankin. 


T. R. PRATT (BOMBAY) LIMITED (IN LIQUIDATION) 


UD 
M. T. LIMITED (IN VOLUNTARY LIQUIDATION) 
AND 
E. D. SASSOON & CO, LIMITED 
t. 
T. R. PRATT (BOMBAY) LIMITED (IN LIQUIDATION). 


. [Ox APPEAL FROM THE Hian COURT oF JUDICATURE 
AT Bompay.] 


Winding-np—indian Companies Act (VII of 1913 as amended by Act XI of 
19t4), section 1B Director kawing an interest as share-holder—Contract, 
«of wid—Indian Companies ant (VII of 1913), Sch. I, Table A., Art. 73, 
requirements of. 


Section 91B of the Indian Companies Act, 1915, is a concise statement of the 
general rule of equity, which was fully considered and explained thus by the 
Court of Appeal in Transvaal Lands Company v. New Belgium (Transvaal) 
Land and Development Company (1). 

* Where a director of a company hasan interest as shareholder jn another 
company or is in a fiduciary position towards and owes a duty to another oom- 
pany which is proposing to enter into engagements with the company of which 
he ig a director, he is within this role. He hasa personal interest within thts 
rule or owes g duty which conflicts with his daty to the company of which he 
is a director. It is immaterial whether this conflicting interest belongs to him 
beneficially or as a trustee for others. He is bound to do as well for his costed 
gue trusi us be would do foc himself. Again the validity or invalidity of = trans. 
action cannot depend upon the extent of the adverse interest of the fiduciary 
agent any more than upon how far in any particular case the terms of & contract 
have been the best obtainable for the interest of the cvstud qwe trust, upon which 
subject no enquiry is permitted. ’’ 

Article 73, Table A., First Schedule, of the Indian Companies Act, 1913 
limits the directora! anthority to borrow. The requirement of the article is that 
tha directora shall so restrict their borrowing that the amount for the time being 
remaining undischarged shall not exceed the limit specified. The intention of 
the article is not satisfied by treating It as a direction that beyond the specified 
limit further borrowIngs, though not prohibited, are to be extended [n reduction 
of exi sting loans. 


(1) L. R. [1914] a Ch. 488 (503). 
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The case arose out of proceedings taken in the winding-up of a oompany 
called T. R. Pratt (Bombay) Limited (herein called Pratts). E. D. Sassoon & 
Co. Limited claimed to be a secured creditor of Pratts of Es, 491284 by virtue of 
an equitable mortgage evidenced by an indenture dated 26th February, 1938 and 
confirmed by another indenture dated rth August, 1911. The claim of M. T. 
Limited (lo voluntary liquidation) was intended as an alternative to the claim 
of the Sassoon Company Limited; it was thas if the latter failed to establish Its 
claim, M. T. Limited should be admitted to rank as unsecured creditors | [n 
respect of the sald sam of Rs. 491284. Prarts financed by loans from M.T. 
Limited and the latter were financed by loans from the Sessoon Company. 


The Official Liquidator resisted the claim of M. T, Limited on the ground 
that from 1920 to 1928. the sums advanced were in excess of the borrowlog 
powers of the directors of Pratts under article 73 Table A. First Schedule of 
the Indian Companies Act, 1915 being more than the amount of Pratts’ sued 
share capital which was five lacs of rupees. 


The mein though not the sole objection taken to the Sassoon Company's 
claim under the instruments of indentures was that the Cirectors of Pratts were 
disqualified under section 91B of the Indlan Companies Act from entering into 
them oa behalf of Pratts since they were all directors and share-hokders of M. T. 
Limited : 


Held, on the evidence that the Indentures of 29th. February, 1998 and 11th 
August, 1931 embodied a contract oc arrangement ín which each director of 
Pratts was concerned or interested within the meaning of section 91B of ths 
Indlan Companies Act, 1913, by reason of his being a director and share-bolder 
in M. T. Limited. 


Subject to the question whether the Sassoon Company bad notice of the facts 
as to the interest of the directors of Pratts, the iddentures of 29th February, 1928 
and 11th August, 1931, were voldeble by the Official Liquidator. Section 91B of 
the Indian Companies Act, 1913 would not operate to deprive of the beneilt of 
hia contract with the company a third party who had no notice of the defect in 
the directors’ authority. Such a person would be entitled to asmime that the 
Internal management of the company had been properly conducted, 


Royal British Bank v. Turguana (1) referred to. 


, The Sassoon Company on the facts disclaimed knowledge oi the interest of 
the directors of Pratts in 1928 or 1931 and were not entit ed to assume on elther 
occasion that the provisions of section 91B of the Indian Companies Act had 
‘bean complied with. No omse of ratification by the preference share-boklers of 
Pratts could be made out and the result was that the Official Liquidator was 
entitled to avoid the equitable mortgage. 


Assuming that the directors from 1931 to 1998 exceeded their authority in so 
far as the advances obtalned from M. T. Limited exceeced five lacs of rupees, 
the loans were not xitva wires of the company and as the money was received by 
tbe company and appHod for Hs purposes, the Official Liguidator could not 
reduce the balance outstanding at the dete of liquidation by disputing the liabis 
Tity of Pratts to repay the whole.xima received. l 


| 0) 0856) 6 El & Bl. 327. 
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' Privy Council Consolidated Appeal No. 36 of 1937 against the 
judgments and decrees of High Court (Beaumont C. J. and Wadia 
f.) dated 18th September, 1935, reversing the judgment and decree 
in favour of E. D. Sassoon & Co. Limited and affirming those 
in favour of M, T. Limited, of Kania J, Judge in the MEE Side, 
dated the 11th July, 1934. 


Kania, J. allowed the claim of Sassoon Company, namely the 
Sassoon Company Limited was declared a secured creditor of Pratts 


_for Ra, 491284 by virtue of an equitable mortgage evidenced by an 


indenture dated 28th February, 1928 and confirmed by another 
indenture, dated rrth August, 1931, and held that the claim of M. 
T. Limited was valid in the alternative. On appeal, the Division 
Bench disallowed the claim of the Sassoon Company. and accepted 
the claim of M, T. Limited. Hence these two appeals. 


Lionel L, Cohen E. C. and S. P, Khambatta for the Appellants 
T. R. Pratt Ltd. and Respondents E. D. Sassoon & Co. Ltd. 


Charles Romer K, C. and C. R. Russell for the Appellants E. D. 
Sassoon &-Co. Limited. 


Denys B. BwcMey for the Liquidator of M. T. Limited 
Respondent, 


Their Lordships’ T" was delivered by 


Sir George Rankin: In this case two appeals have been 
consolidated. They arise out of proceedings taken in the wind- 
ing-up of a company called T. R. Pratt (Bombay), Limited (here- 
in called "Pratts?) which was registered in 1919 under the Indian 
Companies Act, 1913. On aand June, r932, it was ordered by 
the High Court of Bombay to be wound up. Tho order appealed 
from is dated 18th September, 1935, and was made bya Division 
Bench on appeal from Kania J. It dealt with two separate but 
inter-related claims against Pratts—one preferred by E. D. Sas 
Boon & Company, Limited, and the other by M. T. Limited (in 
voluntary liquidation). The claim of the former (herein called 
"the Sassoon company") was to be a secured creditor of Pratts 
for Ra. 4,91,284 by virtue of an equitable mortgage evidenced by 
an indenture dated s8th February, 1928, and ‘confirmed by an- 
other indenture dated rrth August, 1931. The claim of M. T. 
Limited was intended as an alternative to the claim of the Sassoon 
company : it was that if the latter failed to establish its claim, 
M. T. Limited should be admitted to rank as unsecured creditors 
in respect of the said sum of Ra, 4,931,284. Kania J. by order 


+ 
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dated rrth July, 1934, allowed the claim of the Sassoon company 
and held that the claim of M, T. Limited was valid in the alter- 
native, The Division Bench [Beaumont C. J. and Wadia J.] die- 
allowed the claim of the Sassoon company and accepted the claim 
of M. T. Limited. The appellants before the Board are the Sas 
soon company which appeals from the rejection of its claim and the 
Official Liquidator of Pratts, who disputes both claims. 

From 1920 until the liquidation in 1932, Pratts was financed by 
loans from M, T. Limited who in turn were financed by loans 
from the Sassoon company. The course of dealing between 
M. T. Limited and Pratts, as disclosed by their books, was for 
interest to be charged at 6 per cent. per annum on the half-yearly 
balances: on that basis the amount for which M, T. Limited claim 
to prove is correctly calculated. The Official Liquidator resists 
the claim of M. T. Limited on the ground that from 1920 to 1928 
the sums advanced were in excess of the borrowing powers of the 
directors of Pratts under article 73 of table A being more than 
the amount of Pratts’ issued share capital which ‘was five lacs ‘of 
rupees. The consequences of this breach of article 73 need 
not, however, be considered until the claim of the Sassoon com- 
pany has first been examined. 

There is no dispute as to the execution of the indentures of 
of 1928 and 1931 to both of which all three companies—Pratts, 
M. T. Limited, and the Sassoon company--were parties The 
main though not the sole objection taken to the Sassoon company’s 
claim under these instruments is that the directors of Pratts were 
disqualified under section 91B of the Indian Companies Act from 
entering into them on hehalf of Pratts since they were all directors 
and shareholders of M. T. Limited. On this question it is im 
portant to enquire whether the Sassoon company is shown by the 
evidehce to have had notice both in 1938 and in 1931 of the fact 
that all the directors of Pratts were interested in M. T. Limited, 


‘If not, it will be necessary to construe the indenture of a8th 


February, 1928, to determine whether it was faf vims of Pratts 
and to ascertain the amount due thereunder in the events which 
have since happened. If, however, notice must be imputsd to 
the Sassoon company of the fact that in 1928 and 1931 Pratts 
directors were shareholders and directors of M, T. Limited, then 
the claim of the Sassoon company fails and the claim of M. T. 
Limited must be examined. 
Pratts was incorporated in r9tg, and by clause 6 of its memo- 
tandum a firm called H. M, Mehta Co. were appointed its mana- 
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ds ging agents for 30 years in consideration of their services as pro- 

1938. moters. A written agreement dated sth July, 1924, shows the 

T. R. Pratt (Bom. Partners of the firm to be H. M. Mehta, Mani HL M, Mehta 
bay) Ltd. and F. H. Mehta. Though it was intended to adopt certain draft 
M.T Ltd, „articles of association, no articles of association were adopted or 
Str Gier. Ra dx: filed and table A accordingly applied. The authorised capital 
i —— consisted of 2,000 preference and 3,000 ordinary shares of Rs. 100 


each, making s lacs in all. The 2,000 preference shares were 
held by nominees of H. H. the Maharaja of Gwalior. By 
.1921, 3,990 ordinary shares came to be held by M. T. Limited, 
and ro by directors of Pratts, who from 1924 onwards also held 
some 400 shares as nominees of M.T. Limited. The objects of 
the company were to dealin motor cars andother vehicles and 
appliances used therewith but power was taken to hold immovable 
-property to erect buildings and to borrow money. 

M.T. Limited was registered in 1920, Among the original 
subscribers to the memorandum appear the names of H. M. Mebta, 
F. FL Mehta, M. G. Parekh, C. G. Parekh, Sir Victor Sassoon and 
A. J. Raymond. The promoters were F. FL Mehta and Company, 
Limited, in which all these gentlemen were shareholders, F. EL 
Mehta and Co., Ltd, were by the memorandum of M, T. Limited, 

-made their permanent managing agents. By clause 3 D of the 
memorandum one of the objects of M, T. Limited, was to purchase 
the ordinary shares of Pratts, The authorised capital was twenty 
lacs of rupees divided into rs,coo ordinary and $,000 preference 
shares of Rs. roo each. 

The Sassoon company isa private company limited by shares. 
The evidence of its head accountant is that the firm of E. D, 
Sassoon and Co. became a limited company in rgar. Its first 
directors were Sir Victor Sassoon, R, E. Sassoon, Albert Raymond 
and another gentleman of the nams of Sresoon, In rgar Mr. 
A, J. Raymond was added to the board. From 1924-28 the 
board consisted of Sir Victor Sassoon, Mr, R, E. Sassoon, Mr. 
A, J. Raymond and Mr. Albert Raymond. In 1928 Captain Derek 
Fitzzerald was added. According to a return dated 1 3th Novem- 
ber, 1931, Sir Victor Sassoon had ceased to be a director and a 
' Mr. Fred Stones had joined the board. At tho end of 1930 the 
Sassoon company -was debited in the ledger of M.T. Limited, with 
the cost of 5,500 shares in the latter company. On ard Novem- 
ber, 1931, the board of the Sassoon company resolved that Mr. 
_A. J. Raymond as managing director be authorised to exercise 

_all the powers that the directors themselves are empowered to 
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exercise ada board. On the 94th April, 1924, Mr. A. J. Raymond 
joined the board of Pratt& On ard April, 1928, the minute book 
of the Sassoon company records that Mr, A. J. Raymond resigned 
the office of managing diector and also that Mr, Albert Raymond 
was appointed a managing director and invested with all powers 
that the directors were empowered to exercise as aboard. On 
26th September, 1928, the minute book of Pratts records that Mr. 
A. J. Raymond was given leave of absence for six months and mat 
Mr. Albert Raymond joined the board of Pratts. 

From rgar onwards M. T. Limited held the whole of the 
ordinary shares (save ten) of Pratts and every director of Pratts 
was a shareholder in M. T. Limited. That the management and 
control of Pratts was in the hands of M. T: Limited is not in 
doubt as it was clearly the intention with which M. T. Limited was 
incorporated. According to the annual balance sheets of ALT. 
Limited the transactions between the three companies can be 
tabulated as ‘shown hereunder. The Sassoon company was not 
treated as a creditor of Pratts but of M.T. Limited and the 
finance obtained by Pratte was treated as obtained from M. T. 
Limited :— 


Due by Pratis Dus by M. T. - 
fo M. 7. to Sassooms, 
Rs. Ks. 

I021 se I2,17,069 6,84,70t 
1923 . 13,04,758 799978 
19323 .-. vis e. 12,285,514 8,24,330 
1924 ..  -.« + 10,493,008 ` ` 8,00,010 
1945  ... m 7,95,727 9,30,010 
I926  ... see 7,16,200 8,96,796 
1927 s. (xs e» Ó,16,21I 8,81,973 
TORS ver 7 aue we 5,489,139. ' 7,17,214 
'1939 coe oe es 498,719 6,85,745 
1930 ace 0 494,199 6,93,140 
22nd Jana, 1932 4,91,284* 


In 1986 the Sassoon company was minded to obtain security 
from M. T, Limited which owed money to the Calcutta and 
Rangoon “branches” as well as tothe Bombay house—the total 
being over 13 lacs of rupees Mr. Albert Raymond and Sir Victor 
Sassoon having given ''very careful consideration" to the points 
raised by M. T, Limited, the Sassoon company wrote to M; T. 
Limited insisting upon obtaining an equitable mortgage of “your 

* Inclusive of interest up to the end of 1931. 
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Bombay properties” (8th March, 1926), a phrase which by rsth 
April of that year is found to include a property belonging to 
Pratts. On the 38th April the directors of M, T. Limited not 
only resolved to grant a mortgage over a property known as 
Collings Building which belonged to M. T. Limited but passed a 
resolation that by way of security for the nine lacs borrowed from 
the Sassoon company and advanced to Pratts an equitable mort- 
gage be created in favour of the Sassoon Company of the property 
known as 100B, Hughes Road (‘*Pratts Building") the property 
of Pratts. Inthe end, by way of a fair division between the two 
properties of the total amountof M. T. Limited’s indebtedness to 
the Sassoon company, each building was charged for half, viz., 
434 lacs of rupees. On 14th October, 1926, the mortgage of 
Collings Building was completed. As the leasehold title of Pratts 
to Pratts Building had to be perfected the deeds were not deposited 
with the Sassoon company until November, 1927. After much 
correspondence between the Sassoon company and M, T. Limited 


* and their agents, F. H. Mehta & Co., Ltd. the form of the agree- 
ment was settled, and on the a3rd February, 1928, two board 


meetings were held, one at 5 p.m., and the other at 5.15 pm. At 
the first the board of Pratts resolved upon the execution of the 
deed and authorised two of its members to affix the seal of the 
company, Five members were present, H. M. Mehta, A. J. 
Raymond, C. G. Parekh, Mani H, M. Mehta and F. H. Mehta, 
At the second the same persons as the board of M. T. Limited did 
the same on behalf of M. T, Limited, Onthe a8th February the 
indenture was executed : the seal of each company being affixed 
by the same two directors C. G. Parekh and F. H. Mehta “ pur- 
suant to the resolution of the board of directors, " In the case of 
M. T. Limited their secretary, Mr. S. M. Chothia, ‘‘ counter-sign- 
ed" as part of the execution of the instrument ; in the case of 
Pratts the signature of the two directors was witnessed by two per- 
sons Mr. Satgar and Mr, Krishna Rao. 

In 1931 it was noticed that the articles of association which 
had been intended for Pratts had neither:been adopted nor filed, so 
that table A applied to the company. As the secretary of Pratts had 
not signed the indenture of a8th February, 1928, it] was doubted 
whether the execution was a sufficient compliance with article 76 of 
table A. The Sassoon company called for a deed of confirmation. 
Accordingly H. M, Mehta, M. H. Mehta and F. H. Mehta, on the 
4th August, 1931, asthe board of Pratts, and on rzth August, 
1931, asthe board of M. T, Limited, passed the resolutions neces. 
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etary in that behalf and both seals were duly affixed by M. H. Mehta 
and F.H. Mehta “pursuant to the resolution of the board of direo- 
tore” in each case. Apart from the three gentlemen of the name of 
Mehta the board of Pratts in 1931 included Mr. Albert Raymond 
who was a member of the board of M. T. Limited as well as of the 
Sassoon company. Mr. M. G, Parekh had died on 6th December, r930. 
Mr. C. G, Parekh had been on the board of Pratts and of M, T. 
Limited since 19st ; he was a abare-holder in M. T. Limited and of 
F. H. Mehta & Co, Ltd. He does not appear to have been 
a member of either board (Pratts or M. T, Limited) in Auguat, 
1931, though he was a member of both in the previous year and 
again in the following year. 

It may tend to clearness if the particulars as to the directorates 
of the three companies concerned are stated in tabular form: the 
figures of shares held are as at the time of the winding-up of Pratts 
in 19312. Since 1924 the boards of Pratts and of M. T. Limited 
had been constituted of the sums persons as in February, 1928. 


PRATTS M. T. LTD. : SASSOONS . 
DIRECTORS SHARES HELD |-DIRECTORS SHARES HELD DIRECTORS 
Feb, 1938 1933 Feb, 1938 1953 Feb. 1938 
Mehta, H. M. 52 | Mehts, H. M. 897 | Sassoon, os y. 
Mani, H. M. 52 Mani, H. M.  335* SE. 
E. H. 52 E. H. yga" Baymoadi P J. 
Parekh, M. G. 5I | Parekh, M.G. 524 Albert 
C.G. cI C.G. 524 
Sassooa, Sir V. 50 | Sassoon, Sir V. 100 
Raymond. A. J. 50 | Raymond, A. J. 900 
August 1931 l 1933 August 1931 1932 August 1937 
Mehta, H. M. a | Mehta, H. M. 897 | Sassoon, Sir V. 
Mani, H. M. 52 Mani, H. M.  355* R. E, 
F.H. 52 F. H. 434" oe haat d A. EN 
Raymond, Albert 50 


Raymond, Albert 100 
: n ME IE D 


Section 9rB was inserted into the Indian Companies Act (VII 
of 1913) by Act XI of 1914 and at the time of the transactions now 
in question it read as follows :— 

49giB.—(1i) No director shall, as a director, vots on any 
contract or arrangement in which he is either directly or indirectly 
concerned or interested ; and if he does s» vote, his vote shall not 
be counted : 


* Jointly with H, M, Mehta. 
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"Provided that the directors or any of them may vote on any 
contract of indemnity against any loss which they or any one or 
more of them may suffer by reason of becoming or being sureties or 
surety for the company. 

"(g) Every director who contravenes the provisions of sub- 
section (1) shall be liable to a fine not exceeding one thousand 
rupeet. 

“(3) This section shall not apply to a private company. 

Their Lordships are of opinion that the Indentures of 28th 
February, 1928, and rith August, 1931, embody a contract or 
arrangement in which each director of Pratts was concerned or 
interested within the meaning of the section by reason of his being 
a director and shareholder in M, T. Limited. The section is a 
concise statement of the general rule of equity which was fully 
considered and explained by the Court of Appeal (Cozens-Hardy 
M. R. Swinfen Eady L. J., and Pickford L., T.) in Zransoaal Lands 
Company v. New Belgium (Transvaal) Land amd Development 
Company (1). m 

“Where a director of a company has an interest as shareholder 
in another company or is ina fiduciary position towards and owes 
a duty to another company which is proposing to enter into engage- 
ments with the company of which he is a director, he is in our 
opinion within this role. He hasa personal interest within this 
rule or owes a duty which conflicts with his duty to the company 
of which he isa director. It is immaterial whether this conflic- 
ting interest belongs to him beneficially or as a trustee for 
others. Heis bound to do as wellfor his cestut gue trust as he 
would do for himself Again the validity or invalidity of a 
transaction cannot depend upon the extent of the adverse interest 
of the fiduciary agent any more than upon how farin any parti- 
cular case the terms of a contract have been the best obtainable 
for the interest of the ess qwe trust, upon which subject no enquiry 
i$ permitted.” ` 

Subject to the question whether ihe Sassoon. company had 
notice of the facts as to the interest of (he directors of Pratts, 
their Lordships think, therefore, that the indentures of 8th 
February, 1928, and rth August, rg3t, are voidable by the 
Official Liquidator. They sre not of opinion that section 91B 
would operate to deprive of the benefit of his contract with 
the company a third party who had no notice of the defect 
in the directors’ authority. This would be contrary to principle ; 


(1) L. R. [1914] a Ch. 488 ($03). 
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such a person would be entitled to assume that the internal 
management of the company had been properly conducted. [ Royal 
British Bank v. Turquana (1).] But on the facts of the present 
case their Lordships think it impossible to regard the Sassoon 
company as ignorant that in any question between Pratts and M. T. 
Limited the former had no independent board and indeed no single 
director who was not interested on behalf of M, T. Limited. The 
fact that one of the directors taking part in the resolution of 23rd 
February, 1928, was their own managing director clothed with all 
the powers of their own board, is both a striking and important 
fact but it is not by itself the determining feature of the case. At 
the meeting of 4th August, 1931, no director of the Sassoon 
company was present, A careful and able argument was addressed 
to their Lordsbips by Mr. Romer and Mr. Russell based upon 
In re Hampshire Land Company (a); Im re Fenwick Stobart and 
Co, Lid,(3); Inm re David Payne and Co,(4) But the facts 
which affect the validity of the mortgage here in question cannot 
be regarded as mere items of information which had been acquired 
by an individual director privately. or in his capacity as director 
of Pratts and which he might or might not be expected to share 
with bis co-directors on the board of the Sassoon company. 

The Sassoon company had for seven years been financing 
Pratts through M. T. Limited, and though the latter was 
their debtor had determined in 1926 to obtain property of Pratts 
as security for their debt, Control of Pratts by M. T. Limited 
had been the basis of their dealings. They were interested as 
financiers both in the extent and in the method of this control and 
there had been ample time and opportunity to acquire familiarity 
with these matters in detail. 

To what extent Mr. R. E. Sassoon was active as a director ls 
left in doubt upon the evidence but the case of the Sassoon com 
pany would not be improved by assuming that he left the ditection 
of the company’s affairs to his co-directors. Upto 1928 Mr. A, 
J. Raymond and thereafter Mr. Albert Raymond was in primary 
charge as managing director with full powers. Sir Victor Sassoon 
may have exercised a less detailed supervision but was certainly 
an active director. He and Mr, A. J. Raymond were both original 
subscribers to the memorandum of M, T. Limited .and to that of 


(1) (1856) 6 E], & Bl. 327. i ` 5 I 
(2) Le R. [1896) a Ch. 743. : i 

(3) L. R. [1902] 1 Ch. 507. l "E 
(4) L. R. [1904] 2 Ch. 608, S old 
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F. H. Mehta & Co., Ltd., the managing agents. Sir Victor himself 
was one of the first directors of the latter. He had been on the 
board of Pratts since 1922 and Mr, A. J. Raymond since 1924. 
He had been onthe board of M. T. Limited since 1920 and Mr. 
A. J. Raymond since r921. He went carefully into the question 
of security in 1926, It may safely be taken therefore that the 
Mebtas and the Parekhs and the interests they represented were 
as wel known to the Sassoon directors as the. Raymonds and 
Sassoons were to them, That M. T, Limited, which was putting 
forward Pratts’ property as security, held all save ten of the ordi 
nary shares in Pratts and that the directors of Pratts had for years 
been directors of M. T, Limited—these are facts which it was the 
business of the Sassoon company as financiers to. know, and which 
as their Lordships think the directors came to know in the course 
of theit business. There is no reason to suppose that Sir Victor 
Sassoon, Mr. Albert Raymond; Mr. A. J. Raymond:or Mr.-R. E. 
Sassoon (the directors of the Sassoon company in 1938) would 
have any difficulty in appreciating them; or would fall to grasp 
the obvious facts that the directors of Pratts had no real interest - 
in Pratts save through their interest in M. T. Limited, and that 
the Gwalior nominees were leaving the control of Pratts to M. T. - 
Limited, the holder of the ordinary share capital. These facts 
cannot be regarded as extraneous information beyond the cogni- 
zince of the Sassoon company $ they are facts which had a direct. 
and important bearing on its dealings throughout. All the infor- 
mation which is material was really public property ascertainable 
without difficulty by anyone under section 87 of the Act. In their 
Lordships’ opinion the Sassoon company cannot onthe facts dis 
claim knowledge of the interest of the directors of Pratts in 1928 
Or rg3r and were not entitled to assume on either occasion that 
the provisions of section gr (B) had been complied with. No 
case of ratification by. the preference shareholders of Pratts 
can be made out, andthe resultis that the Official Liquidator 
is entitled to avoid the equitable mortgage which is the 
Sassoon -campany’s sole ground of claim in the winding-up of 
Pratta. 

The right of M. T. Limited to prove as unsecured creditors 
for the balance outstanding at the date of the winding-up order 
was affirmed by both Courts in India, Onthe ground that from 
t941 to 1928 thelr advanoes exceeded the limit imposed (by article 
43 of table A) upon the powers of the directors of Pratts the Official 
Liquidator resists the ptoof, notwithstanding that at the time of 
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the liquidation (and indeed for three years before) the balance 
due was within the limit. Their Lordships construe article 73 as 
limiting the directors’ authority to borrow. The requirement of 
the article is that the directors shall so restrict their borrowing 
that the amount forthe time being remaining undischarged shall 
not exceed the limit specified. The intention of the article is not 
satisfied by treating it as a direction that beyond the specified 
limit further borrowings, though not prohibited, are to be expen 
ded in reduction of existing loans. Assuming, however, tha: the 
directors from rga1 to 1928 exceeded their authority in so far as 
the advances obtained from M, T. Limited exceeded five lacs 
of rupees, the loans were not xifra pires of the company, and there 
are concurrent findings of the Indian Courts that the money was 
received by the company and applied for its purposes. In these 
circumstances it is plain that the Official Liquidator cannot reduce 
the balance outstanding at the date of liquidation by disputing the 
liability of Pratts to repay the whole sums advanced. The question 
of interest on the sums borrowed in excess of the limit of five lacs 
is, however, another matter. Before their Lordships, as before 
the Division Bench of the High Court, it was contended for the 
Official Liquidator that the whole account since 1920 should be 
revised and reconstructed so as to eliminate all charges for interest 
upon advances in excess of five lacs, In the -High Court 
Beaumont C, J. and Wadia, J. refused to entertain this argu- 
ment which had not been urged before Kanis, J. and was 
not mentioned in the memorandum of the appeal to the Division 
Bench. They considered. that the Official Liquidator was in great 
difficulty upon this point by reason that his counsel at the trial 
had stated that he did not dispute the correctness of Pratts’ 
account in the ledgers of M. T. Limited and had consented to this 
being marked as an exhibit without any proof. In their discre- 
tion they refused to entertain the Liquidator's claim——then for the 
first time put forward—to have an account directed upon principles 
which would eliminate a portion of the interest which has been 
charged from 1621 onwards. "Their Lordships desire to take 
every care that an admission should not be strained. Mr. Lionel 
Cohen’s argument upon this point merited and has received parti- 
cular attention, But their Lordships do not find that the High 
Court has erred -in this respect, and see no reason for interfering 
with the discretion which they have exercised, The appeal of the 
Official Liquidator must accordingly fail and it becomes unneces 
sary that their Lordships should discuss the arguments forcefully 
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advanced by Mr. Buckley on behalf of M. T. Limited in defence 
of their right to interest, 

Their Lordships will humbly advise His Majesty that both 
appeals should be dismissel. The Sassoon Company will pay half 
of the costs of Pratts in this consolidated appeal and Pratts will 
pay the costs of M. T. Limited. 


T. L. Wilson & Co: Solicitora for T. R. Pratt (Bombay) Ltd. 


Linklaters & Patines: Solicitors for M. T,Limitel and E. D. 
Sassoon & Co. 


A, T. M. Appeal dismissed, 


Present: Lord Wright, Sir Shadi Lal and Sir 
George Rankin, 
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NAWAB MIRZA MOHAMMAD SADIQ ALI KHAN 
AND OTHERS. 


[Ox APPEAL FROM THE Cnuizgr Court or OupH 
AT LUCKNOW, ] 


Talugdari properiy—Talnga in hands of decsased’s eldest son ~Partible 
property fn hands of his other keirs— Recovery of dower by deceased's widow 
against all kis property in hands ef his heirs—Execution levied against 
partible property only — Right of heirs to claim contribution from lalugdar — 
Oudh Settled Estates Act (United Provinces Act V of 1917), section 15. 


A property-owner died leaving a sealor and a junior widow, ‘and children by 
each, His taluqa desoended to his eldest son, while his other (partible) properties 
passed to his heirs acoording to the ordinary principles of Shia Mahomedan law. 
The senior widow, having brought an action for her dower agalnst her three 
children, her co-widow, and the latter's children, obtained a decree for the sum 
claimed against the whole of her deceased husband's property, but enforced that 
decree by execution proceedings against the non-talugdari property only, an 
application to be allowed to enforce it against the taluqdarl property having 
failed, Ona claim by the funlo widow and the rest of the deceased’s children 
against his eldest son for contribution from tbe taluqdarl property in his hands 
towards payment of the sum awarded against thom in favour of the senlor 
widow 1 ‘ ` 
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Held (1) that the fact that the widow, as execution creditor, had Ja fact 
levied execution and recovered against the non-talugdari property only did not 
entitle the taluqdari property to exemption from bearing Its proportion of the 
debt, and that the heirs! rights could not be concluded by the ohoice so made by 
the execution oreditor. : 


(2) That the judgment obtained by the widow TUM one of the kind contem- 
plated by section £g of tha Code of Civil Prooedure, and each of the defendants 
to her sult having thus become Hable for the whole debt ta the extent of assets 
of the deceased come into his or her hands, that decree was therefore merely a 
step towards the administration of the deceased’s estate, and did not complete 
the administration as between persons whose rights were postponed to those of 
creditors. The Court, having granted the creditor widow a decree which enabled 
her at her oholce to levy execution upon the impartible and the  partible proper- 
tles, conld not, as between the heirs, the defendants to her sult, refuse to carry 
the administration beyond that point. Aocordingly, a proper administration ot 
the deoeased's estate involved and reqnired a proper allocation of the debts as 
between the properties to which the different rules of descent applied. Morecver, 
ihe belrs’ claim to contribution was not, belog, asit was an application fora 
proper allocation of the debis as between the partible and the impartible pro- 
pertles of the deceased, on that account a claim on thelr part to share in the 
talnqdari property, 

Mussumat Mulletba v. Mustumat Fumesta (1) and Farri Begum v. Amir 
Muhammad (9) discussed. | 

In 1925, the eldest son of the deoegsed, as taluqdar, declared by deed under 
the Oudh Settled Estates Act, 1917, that a certain. part of the taluga was in 
future to ba held subject to the provisions of that Act 1 

Held that the value of the talaga to be taken for the purpose of allocation 
of debts as between taluqdari and non-taluqdari property must be its valne at the 
death of the deceased, and not ite value treating the portion settled under the 
Act of 1917 as having that of a life interest only. The words “ to be or to have 
vested "' in section 15 of the Act of 1917 should not be Interpreted as operating 
retrospectively upon rights acorned to third parties Jn the administration of the 
property of the deceased, 

Consolidated Privy Council Appeal No. 116 of 1936 froma 
decree of the Chief Court of Oudh, ( Wajir Hasan, C. J. and 
Smith, f.) dated March 14, 1934, reversing a decree of the Sub- 
ordinate Judge, Lucknow, dated September 1, 1932. 

The facts are fully stated in the judgment. 

Wallach, for the Appellant; So far as I am aware, there is no 
reported case in which the Board have dealt with this matter, 

Jotindra Mokun Lahiri v. Guru Prosonno Lahiri (3) isa case 
somewhat similar to this. It is submitted on general principles that 
this is a case where there has been a decree against the heirs of a 

(1) (1872) L. R. Sup. I. A. 195; IL B. L, R. 375. 

(a) (788s) I. L. R. 7 All, 822. 

(33(1904) L. R. 31 A. 100 (104) L L, R. 31 Cale, 597. 
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deceased taluqdar which is to be satisfied out of the estate, If one 
of the heirs has pald more than his share, the other heirs are liable 
to contribute in proportion to the share of the estate which they 
have received, Soe Pollock and Mulla on ths Indian Contract Act, 
Oth Edition at P. gor. Itie submitted that, onthe facts of the 
case,—and they are not in dispute—the Subordinate Judge came to 
the right conclusion on the question of maintainability. If the 
Board take that view, the result will bethat.the case will haye to 
go back for determination of the proportion which isto be calcu- 
lated. The estate must be valued in allocating the respective 
responsibilities as at the date of the taluqdar's death. 

Abdul Majid following, referred to Ram Saran Panda v. Janki 
Panta (1). 

Reweastie, K. C. and Sudda Row, forthe Respondent: This 
taluqdari property has the curious feature that there are restrictions 
in law on the right to levy execution against the property. Here 
the widow in the execution proceedings after the dower suit 
attempted to levy execution onthe taluqdari property. Before, 
however, execution can in any circumstances be levied against 
taluqdari property, the matter must be referred to the Government 
whose refusal to allow the execution proceedings to proceed would 
be fatal to them, It is accordingly possible to have a decree which 
against any other property would give a good right but which in the 
case of taluqdari property would be defeated in the absence of 
government consent. 

Once the taluqdari estate has been released by the Court, no 
process, it is submitted, can thereafter be taken against it. 

In submitting that there is no right here to seek contribution 
from the talugdari estate, the first point is, that it is essential toa 
suit for contribution that the plaintiff in that auit should have paid 
in one way or another the debt of the defendant, When the money 
ia question was taken in execution, it was not taken from the 
plaintiffs in this action at all, but was taken under the Mahomedan 
law from the deceased himself. In other words, had the deceased 
chosen, just before his death, to realise some part of his property 
governed by Shia law and to pay the'dower debt with it, the posi- 
tion would have been the mms as the present, and clearly no 
question of contribution could have arisen in such a case. The 
effect of the Mahomedan Law is such that this payment was in fact 
made, and must be regarded under Shia law as having been made, 


(1) (1855) T. L. R. 18 AJ], 106 
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by the deceased himself. Counsel referred to dw! Majeth Khan 
Sahih v. Krishnamackariar (1). 

The second point is that, on the facts of this case, unlike the 
ordinary case of a judgment-debtor, there was nothing which could 
be implied as a request for contribution. A'request for contribution 
is an inherent part of the obligation to pay. Counsel referred to 
section 6o of the Indian Contract Act, 1922. 

C. A, V, 

Their Lordships’ judgment was delivered by 

Sir George Rankin :—In this case two appeals by separate 
sets of plaintiffa have been brought from a decree of the Chief 
Court of Oudh dated 14th March, 1934, setting aside the decree of 
the Subordinate Judge, Lucknow, dated ist September, 1932, and 
dismissing with costs a suit for contribution. In both appeals the 
sole contesting respondent is the defendant in the suit Nawab 
Mirza Mohammad Sadiq Ali Khan (herein called Sadiq Ali) who is 
the talugdar of Makanpur Rahimabad in the district of Sitapur. 
The parties are Shia Mahomedans and the questions in dispute 
have reference to the administration of the estate of Nawab 
Mohammad Baqar Ali Khan (herein called the late Nawab) who 
died on the 17th January, 1921. The relationship of the parties 
to him and to each other is shown by the pedigree hereunder :— 


(1) (1915) L L. R. 40 Mad. 243 (253). 
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The late Nawab left two widows and a family by each. The 
property of which he was possessed at his death comprised the 
taluga of Makanpur Rehimabad, an estate which had been entered 
under section 8 of the Oudh Estates Act (I of 1869) in List II 
as an estate which according to the custom of the family ordinarily 
devolved upon a single heir. In addition thereto, however, he 
was possessod at his death of other properties. Litigation to 
determine whether any or all of his properties were partible or 
were impartible took place from :19at to 1931 between his 
heir& In 1931 it was decided by this Board that the taluga 
descended to Sadiq Ali alone but that the other properties 
were not governed by any special family custom and that they 
descended according to the ordinary principles of the Shia School 
of Mahomedan law: Mohammad Sadiq Ali Khan v. Fahhr Jahan 
Begum (1). The value of the taluqdari property at the date of the 
death is estimated by the plaintiffs at Rs. 25,62,800 and the value 
of the partible estate at Rs. 8,90,314, 

On the gist October, 1921, the late Nawab’s senior widow 
Sbaraf Johan Begum brought suit for her dower against her own 
three ons, her co-widow Fakhr Jahan Begum, and the latter’s 
son and daughter, These six defendants were impleaded as being 
with the plaintiff herself the heirs of her husbapd in possession of 
his property. The claim was for five lakhs of rupees as dower, 
and on the 3rd January, 1933, the Subordinate Judge “ordered 
that the plaintiff’s claim be and is hereby decreed for three lakhs 
of rupees with proportionate costs against the entire estate of 
Nawab Baqar Ali Khan deceased.” An appeal by Sadiq Ali to 
the Court of the Judicial Commissioner was on the 4th March, 
1924, dismissed. 

Thereafter by various execution procesdings the senior widow 
Sharaf Jaban Begum as decree-holder realised out of the partible or 
homtaluqdarl property of her late husband sums sufficient to satisfy 
het dower decree, amounting to Rs. 3,06,855. It is mot necessary to 
detail these proceedings, which took place at different dates betwesn 
1924 and 1930, It may, however, be noted that in May, 1924, the 
first application made by her was against her son, the taluqdar, and 
asked for attachment and sale of certain taluqdari villages. Such 
property is ptotected by the provisions of the Oudh Laws Act, 
18:6, and by rules made tnder section 68, C. P. C. The 
sales officer having submitted the case to the Local Govern 
ment for sanction of an executioh sale was informed that as the 
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talugdar had  non-aluqdari property from which the decree 
could be fully realised the proceedings to sell in the first instance 
the ancestral taluqdari villages did not seem proper. This execu- 
tion application came accordingly to nothing. 

On soth April, 1931, the suit out of which the present appeals 
arise was brought by the junior widow, her son and daughter againat 
Sadiq Ali Originally the senior widow, her two sons, and the 
representatives of her third son Naqi Ali (who had died) were 
impleaded as defendants in this suit, but they were afterwards 
made plaintiffs, leaving Sadiq Ali, the taluqdar, as sole defendant. 
The main contentions of the plaintiffs were t> the effect that both 
taluqdari and non-taluqdari properties were liable for the dower 
debt ; that as the dower decree was satisfied from the nontaluqdani 
property alone the taluqdari estate should be made to contribute 
according to its value. The defendant, among other pleas, denied 
that any right to claim contribution arose to the plaintiffs upon 
the facts alleged. The Subordinate Judge thought it right to deal 
with certain of the issues before taking evidence upon disputed 
questions of fact. He found in favour of the plaintiffs that they 
had & right to contribution in respect that the taluqdari property 
was liable for the debts of the deceased taluqdar along with the 
partible property : and that the values of taluqdari and partible 
properties should be estimated as at the date of the death. His 
findings on other points need not here be mentioned. 

The Chief Court reversed this decision and dismissed the suit. 
On the main question of the plaintiffs right to contribution the 
view of the learned Judges (Wasir Hasan C, J. and Smith J.) was 
that as the heirs of a Mahomedan were only entitled to the residue 
of his partible estate left after the payment. of funeral expenses, 
debts and legacies, the plaintiffs’ claim involved the assertion of 
a right to share in the impartible estate. In their opinion even had 
the-entire partible estate been exhausted in satisfaction of debts due 
by the deceased, no right would have arisen to any of the heirs 
to rehabilitate their shares by means of contributions from the 
impartible estate, As their Lordships read the joint. judgment of 
the Chief Court, the learned Judges did not dóubt that the 
taluqdari property of the late Nawab wasliable for his debts just 
as much as the partible property, They regarded it as the plain 
tiff’ misfortune that execution proceedings were taken against the 
latter, But they held that "the?fact that the result of that action 
was a benefit to the defendant inasmuch as it saved the impartible 
estate intact does not create in equity or otherwise ‘in favour of the 
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plaintiffs a right to share in that benefit" Their Lordships post- 
pone mention of certain other findings of the Chief Court and 
proceed to consider the correctness of the view that the suit for 
contribution was not maintainable. 

The claim of the senior widow Sharaf Jahan Begum for dower 
was that of an ordinary unsecured creditor against the estate of 
her late husband. She was notin poseession of any property of 
his in lieu of ber dower, still less had she any charge upon any 
part of his estate, On the other hand, the fact that the debt was 
for dower did not make it differant from any other simple contract 
debt so far as the talugdari property was concerned. Sharaf 
Jahan Begum impleaded all the heirs of her late husband in 
ber suit for dower and obtained a decree against all, It is 
not necessary now to consider whether the decree which she 
obtained was in a form to which she was entitled, It was 
apparently contended inthe suit that the proper form of decree 
would have been against each heir of her late husband to the 
extent only of a part of the debt proportionate to that heir's share 
in the estate. There is some difference of opinion among the 
High Courts of India upon the proper form of decree in a suit by 
the creditor of a deceased Mahomedan against one or more of his 
heirs. In the present case the matter was complicated by the facts 
that the line or lines of succession to the late Nawab's property 
were uncertain and in all probability governed only in part by the 
Mahomedan law ; and that the lady was minded to contend that 
the talukdari property was liable to answer her claim. The refer- 
ence in the decree to “the entire estate” shows that Sadiq Ali was 
not being sued merely asa person entitled to share in the partible 
estate : otherwise their Lordships attribute no importance to it 
Being heiress as well as creditor, the senior widow might doubt 
lees have sued for a declaration that as between partible and im 


partible estates the latter should bear its proportionate share of 


the debts but she did not ask for or get relief in that form. She 
brought her suit as a creditor in the manner provided by the Code 
impleading all the heirsas legal representatives [section a (rr), 
C. P. C.] and she obtained, as the Chief Court has noticed, a judg 
ment of the character contemplated by section 22 of the Code. In 
M ussuma? Mylleska v. Mussumat Jwwmeela this was held by the 
Board in a suit for dower to be the right form of decree; and in 
the present case that form of decree was granted, and no appeal 
was taken therefrom. Each of the defendants to that suit became 


(1) (1872) L.-R. Sup, I. A. 135; 11 B. IR 375 
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liable as explained by Sir Barnes Peacock in the case just cited 
(p. 142), for the whole debt.to the extent of assets received by him ; 
and the decree could be executed by the attachment and sale of as 


-hammad Kasim Ali ^ much as necessary of the property of the decezsed in the hands 
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of any or all of the defendants. If any defendant was shown to 
have been in possession of property of the deceased, but to have 
parted with it, his own assets could be made liable to a like extent 
unless he proved that he had “duly applied" the property of the 
eceased, Such a decree is only a step towards the administration 
of the decersed’s estate and does not complete the administration 
as between persons whose rights are postponed to creditors. In 
the ordinary case of a Muslim whose whole property descended 
according to his personal law it would be impossible to suggest that 
an heir was without remedy against his co-heirs if by the action of 
the judgment creditor under such a decree, he was left with lesa 
than his proper share of the nett estate of the deceased. His right 
to contribution would be plain. Asa beneficiary he would have 
the right that the deceased’s eatate should be duly administered, 
that it should be cleared of debts and valid legacies, and that 
he should be given possession of his‘ share therein. For this 
purpose his suit could take various forms according to the 
circumstances of the case, It might be denominated an adminis 
tration suit or & suit for partition or a suit for contribution, but the 
basis of his claim would be the same in each case, viz, the right 
to have due administration of the deceased's ektate. This right 
might also be enforced in a proper case by an application for the 
appointment of an administrator under section s18 of the Indian 
Succession Act, 1945. 

The question raised by the present case is whether the plaintiffs 
as heirs having an interest in a portion of the property left by 
the deceased and entitled to a due administration of his estate 
cannot claim to have the debts of the deceased provided for rate«- 
ably out of the partible and impartible properties which are equal 
ly liable for such debts. The estate of the late Nawab was bet- 
ween r9st and 1931 ina difficult position, since it was doubtful 
whether any substantial portion of it was divisible or indivisible, 
and the claim of the senior widow was a heavy claim, That such an 
estate should be administered by the crude method of leaving if 
exposed:to execution sales at the creditor's choice, is, it may be 
hoped, unusual, Had there been an executor or administrator in 
charge ora receiver appointed by the Court, it would have been 
his duty to take propst measures to pay off the dower debt, and he 
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could not possibly have claimed to saddle either the taluqdari or 
the nonmtaluqdari property with the whole of the dower. It would 
have been the plain right of the plaintiffs to object to any mors 
than a proportionate part of the debt being taken from the partible 
estate. The view of the Chief Court is that the creditor having 
levied on partible assets the loss must lie where it has fallen. 
This, in their Lordships’ judgment, is contrary to the rights of 
the partes: it would, moreover, opan wide the door to chicanery 
and fraud. A proper administration of the deceased's estate invol- 
ves and requires a proper allocation of the debts as between pro- 
perties to which different rules of descent apply. The plaintiffs 
are not claiming to share in the talugdari property, because they 
ask for a proper allocation of the debts as between the partible 
and the talugdari properties, 

That the right of an heir under the Mahomedan law isa share 
in the estate after debts and valid legacies have been provided for 
is undeniable, It is laid down no lees than three times in the 
fourth Sura of the Koran. The principle is not disputed by the 
plaintifis or by anyone. Indeed it lies at the root of the plaintiffs’ 
case: because an heir is only entitled beneficially to a shars in 
the residue after payment of debts he is bound to contribute to- 
wards debts properly paid by his co-heirs to the extent of his inter- 
eat. Ifthe Mahomedan law governed the whole matter, the plain- 
tiff’ difficulties would be atan end. The Mahomedan law as to 
legacies is highly special and need not now be considered; but 
in providing that the heir takes a share in the nett estate after 
deduction of the debts of the deceased, the Mahomedan law is in 
line with other laws including the Hindu law and the second chap- 
ter ofthe Indian Succession Act, 1985. The single heir under 
Act I of 1869 also takes subject to debts. So far as their Lordships 
are aware the particular problem presented by the circumstance 
that part of the deceased’s property does not descend according to 
Koranic principles at allis not dealt with by any of the classical 
authorities such as the Hedaya, Fatawa Alamgiri or Shuraya, From 
the standpoint of orthodoxy, such a contingency might well appear 
not as one to be provided for but as one to be rejected. In any 
case neither the dicta nor the authorities referred to by the Chief 
Court are addressed to any such matter. In the cases envisaged 
by these authorities there is no need to ask what debts shall be 
discharged out of the property before division into shares as pres 
cribed by Mahomedan law. ` As all the property would descend by 
that Jaw all the debts must be first provided for. But here. some 
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property, thoagh liable for debts, is not divisible at all and descends 
upon different principles unknown to the Mahomedan law : hence 
the need to ask how much of the debts should be satisfied out of 
each class of property. Had the authorities cited been relevant to 
this question and conclusive to the effect that Mahomedan law pro- 
vidéd no remedy in such a case as the present, it by no means 
follows that a British Indian Court would not afford a remedy. 


In the case cited by the Chief Court, Jafri Begum v. Amir 
Mukammad (1), it was pointed out by Mahmood J. that “the dex 
Jori regulates all matters going to the remedy, ad Ais ordinationem. " 
In his view “ upon the death of à Mahomedan owner, his property 
veiesssessses Immediately devolves upon his heirs in specific shares ; 
and if there are any claims against the estate, and they are litigated, 
the matter passes into the region of procedure, and must be regu 
lated according to the law which governs the action of ths Court ? 
(P. 882). In thet case, asis well known, the Full Bench of the 
High Court at Allahabad, while holding that a decree passe i against 
some only of the heirs did not bind other heirs so as to convey 
their interest to the auction purchaser in execution, agreed that in 
such & case the heirs who were not parties to the decree could not 
recover their shares from the auction purchaser without paying 
their proportionate share of the ancestors debt for which the decree 
was passed. This is a particular application of the right to contri- 
bution as between co-heirs in respect of the debts of the deceassd. 
It wis treated as not depending upon any rule peculiar to the 
Mahomedan law, but on the general principles of equity. 

In the present case the Court, having granted to the creditor a 
decree which enabled her to levy at her choice upon the partible 
and the impartible estates, cannot as between the ootendent refuse 
to carry the administration beyond that point. 


The principle or method of which section 52 of the Code {is an 
expression has always been so operated as not to prejudice the 
tights saver se of beneficiaries or legatees over whom the creditor 
has priority, Indeed by its doctrine of marshalling, equity, in days 
when debts were of different priority and assets were of different 
classes, ensured that the order in which the assets of a deceased 
person were answerable for his debts was ultimately enforced as 
between persons beneficially interested in the estate [ef Williams 
on Executors, Vol, II, pp. rerg-20, r2£A ed. 1930]. Creditors 
may generally resort to any portion of the estate but the judgment 


(1) (1885) I. L. R. 7 All. 8g2 (844). 7 
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of Lord Eldon in Aldrich v, Cooper (1), may be pointed to as show» 
ing how this principle: has of old been limited and controlled to 
avert injustice :— 


“The simple contract creditor therefore bas (not) inlaw any- 


claim against: the freehold estate. ........... But the Court has 
said the caprice or election of a bond creditor shall hot operate to 
the prejudice of the simple contract creditor. ............ © (P. 394.) 
V In the cases of legatees against assets descended a legates has not 
so strong a claim to this species of equity as a creditor. But the 
mere bounty of the testator enables the legatee to call for this 
species of marshalling: that, if thoss creditors having a right to go 
to the real estate descended will go to the personal estate, the 
choice of the creditors shall not determine whether the legatees 
shall be, paid or not wesc Both are in law liable to the 
creditors, and therefore by making the option to go against the ona 
they shall not disappoint another person who the testator intended 
should be satisfled. ", (P. 295.) 

The rights of the plaintiffs cannot be concluded by the choice of 
the execution creditor. Their claim to their proper share in tha 
partible estate of the late Nawab makes them co-beneficiaries with 
Sadiq Ali in respect of assets all of which are answerable for the 
debts of the deceased and the fact that different portions of the 
assets devolve on different principles in no way defeats the plaintiffs’ 
right to contribution. - 

It is not necessary that the plaintiffs should found upon an 
actual or implied promise in seeking contribution from the defen 
dant in the events which have happened. Whether or not 
sections 69 and 7o of the Indian Contract Act are wide enough to 
cover the case, the root of the plaintiffs’ claim is their right to a 
due administration of the estate of the deceased. “The reason 
given in the books is that ss aequali jure the law requires equality: 
one shall not bear the burden in ease of the rest” Dering v. Nal 
of Winchelssa (2). “The principle established in tbe case of 
Dering v. Nar] of Winckeisoa (3) (supra) is universal, that the 
right and duty of contribution is foundei-on. doctrines of 
equity; it does not depend upona contract." KRamskil v. 
Edwarls (3). This has been settled law in India since 
Rambux Chiffangeo v. Modhoosood un Paul Chowdkry (4) a Fall 


(1) (1803) 8 Vesey Jun. gii. 

(a) (1937) 2 Bos. & Pul. 270 and 1 Cox 318 (gar). 
(3) (1885) L. R. a1 C. D, 100 (109). ` 

(4) (1867) 7 W. R. 377. i 
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Bench decision of the High Court at Calcutta in Sir Barnes 
Peacock’s time which containg a careful DUNS of the matter 
from an Indian standpoint. 


A farther decision of the Chief Court remains to be considered. 
Sadiq Ali made an application under section 3 of the Oudh Settled 
Estates Act, r9t7, and on srst December, 1923, having obtained 
the necessary permission, he duly declared by deed that a certain 
portion of the taluga was in future to be held subject to the provi- 
sions of the Act. Section rs of the Act is aa follows :— 


'" Except as otherwise provided by this Act, no person entitled 
to a settled estate shall have power to transfer, dispose of, alienate, 
convey, charge, encumber or lease the same or any part thereof, 
or the profits thereof, for any greater or larger interest or time than 
during his life, nor shall a settled estate, or any part theraof, or the 
profits thereof, bs held by any Court to b» orto havs vested in 


such person for any larger or greater interest or time than for 
his life, ” 


The Subordinate Judge has held that for the purpose of a rate- 
able allocation of the debts of the late Nawab as between taluqdari 
and non-talugdari property the value of his interest in the taluqa is 
to be taken as it stood at the date of his death in 1921. The Chief 
Court have held that the portion comprised in the declaration of 
1923 is to he valued asa life interest only. In their Lordships’ 
view it would be contrary toa sound construction that the words 
"to bs or to have vested” in section 15 should be interpreted as 
operating retrospectively upon rizhts accrued to third parties in the 
administration of the property of the deceased. On this point their 
Lordships agree with the view of the Subordinats Judge that the 
respectiva values of partible and impartible properties should bs 


ascertained as at the date of the death, They express no opinion 


upon the guas/wm of the interest which would be saleable in 
execution under any decree passed in the present suit. 


No question arises now upon any of the other matters dealt with 
by the Courts in India, It may be noted, however, that on a4th 
July, 1934, Sharaf Jahan Begum pstitloned the Chief Court to the 
effect that she had parted with her interast in the subject matter of 
this consolidated appeal to her son Nawab Kasim Ali Khan, This 
allegation was disputed and the Chief Court did not act upon it as 
the learned Judges-considered that they ware funchi offdo. The 
lady has not been represented before their Lordships When His 
Majesty’s order is received in India the Chief Court-will deal with 


t 
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her application before sending the case back to the Subordinate 
Judge's Court. 
Their Lordsbips will humbly advise His Majesty that these two 
appeals be allowed, that the decree of the Chief Court be set aside, 
that the decree of the Subordinate Judge be restored and that the 
case be remanded to the trial Court for final disposal. The respon- 
dent Nawab Mirze Mohammad Sadiq Ali Khan ‘must pay the 
appellants’ costs in the Chief Court and one set of costs as between 


the appellants in the two appeals which have been consolidated in 
ths present case. 


Hy. S. L. Polak & Co. : Solicitors for the Appellants. 
Mehra & Co.: Solicitors for Sadiq Ali. 
ROG — Appeals allowed, 





APPELLATE CIVIL. 


Before Mr. Justics L. W. J. Costello and Mr, Justice 
H, R. Panchridge, 


KRISHNA CHANDRA MUKHERJEE 
v. 
MANIK LAL MUKHERJEE AND OTHERS,* 


Res judicata, doctrine of, if applicable also to proceedings whick are in them- 
selves Anal and conclusive—Cods of Civil Procedure ( Act V & 1909 ), Section 
II, if exhaustive —Principles governing res judicala —Dengal Tenancy Act 
(VHT of 1885 as amended by IV af 1928), Sectlon 26-F, proceeding and 
decision under, if operates as a bar to asubsequent suit between the same 
parties — Question of nature of tenancy, if incidentally arises tn a proceeding 
under Section 20-F of the Bengal Tenancy Act. 

The doctrine of res judicata ls applicable also to proceedings which are in 
themselyes final and conclusive betweent he dim &s being not susceptible 
to appeal. 

The view therefore that the question of res judicata cannot arise in conse: 
quence of antecedent ‘summary’ proceeding Ian ot justified, 


*Letters Patent Appeal No 12 of 1937 agalust tho judgment of Mr, Justica 
Remfry dated the 29th day of July, 1937, In Appeal from Appellate Decree 
No. 277 of 1936, affirming the decree of D, N, Guha Ksq., Subordinate Judge, and 
Court, Alipore, dated the 26th September, 1935, which affirmed that of .H. 
Mannan Esq , Officiating Additional Munstf at DADOS dated the t sth Decem: 
ber, 1934. 
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The provisions of Section 11 of the Civil Procedure Code are not exhans- 
tive: Kalipado Dev, Dwijabeda De (1); Ram Kirpal Shuku! v. Rup Kuari 
(a); Hook v. Administrator General of Bengal (3) and Ramachandra Rae v. 
Ramachandra Rao (4) referred to. 

In order that the principle of res judicata might apply it is essential that 
the former judgment must be (1) that of a Court of concurrent jurisdiction 
(2) directly in ee in the subsequent suit and = between the same 
parties, - ; 

Where it appeared that in 2 proceeding taken under Section 26] of the Bengal 
Tenancy Act in the Court of one Munsiff, the matter of the nature and extent 
of the tenancy was directly in question and it also appeared that the Munsiff 
dealt with it in an entirely judicial and thorough manner; and the sams matter 
was subsequently in question in a suit between the same mM in the Court of 
another Munslff : 

Held that the decision of the Munsif In the proceedings under Section 26] 
of the Bengal Tenancy Act, operated as a bar on the principle of res judicata 
to the subsequent suit. ] : 

Section 26] of the Bengal Tenancy Aot itself does not indicate whether 
recovery of landlord's fee is to ba by means of an application or by means of 
a sult oc by some other means. Ina proceeding under Section £6] of the 
Bengal Tenancy Act, the question as to the nature of the tenancy i. e. as to 
whether a tenancy is swoxrashi makarari or whether it is.an ccoupancy raiyati 
Goes not arise as merely subsidiary to the main point in dispute between the 
parties but arises directly and essentially. 

Mukara] Bahadur Singh v. Senode Behari Choudhuri (5) dissented from. 

The material facta will appear from the following judgment of 


Remfry, J.: This isan appeal by defendant No. rz against 
the decision of the learned Subordinate Judge which affirmed the 
decision of the learned Munsif, Plaintiffs sued for a declaration 
that he had a permanent right at a fixed rent to certain lands and 
for an order that defendant No. x should return to him the land- 
lord's fee which the plaintiff had been ordered to’ pay under section 
26] of the Bengal Tenancy Act. Both Courts decided in favour 
of the plaintiff. Now the appellant seeks to have the finding 
that the plaintiff holds a permanent tenure at a fixed rent 
set aside on two grounds. The first is that the learned Sub- 
ordinate Judge held that a presumption arose in favour 
of the plaintiff under section 5 (5) of the Bengal Tenancy Act; 
The facts found are that there were originally two holdings under 

(1) (1929) L. R, 57 f. A. 24 (27) ; 51 C. L. J. 142. 

(2) (1883) L. R. 11 I, A. 374 I. L, R. 6 AIL 269. 

(3) (1921) L. R. 481. A. 187 ; 33 C. L. J. 405. : 


(4). (1922) L.R. 491. A. 129: 36C, L, ]- 545. 
(5) (1936) 63 C. L. J. tea. 
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the same landlord one of over zoo bighas and one of some 95 
bighas which have subsequently been sub-divided into 6 diffesent 
holdings The learned Subordinate Judge states that the plaiptifi's 
holding exceed roo bighas. It was argued that under section 5 
(5) the roo bighas must be held under one lease and that it is 
not sufficient if the area of the land held by the tenant under one 
landlord exceeds roo bighas unless those roo bighas were leased 
to him under one lease. In my opinion there is nothing in sec- 
tion 5 (5) which supports the suggestion that the tenant must 
hold roo standard bighas under one and the same title and the 
argument really amounts to asking the Court to add to the words 
of the section "an area in any oue of holding" of over roo bigbas, 
Therefore in my opinion the learned Subordinate Judge was right 
in relying on the fact that ths plaintiff held an area of more than 
100 bighas under the same landlord, - 

The next point was thatthe learned Subordinate Judge erred 
in relying on section so of the Bengal Tenancy Act. He presumed 
that, as admittedly the rent remained the sams for 50 years, the 
presumption was that it was a fixed rent. Now the argument was 
that the learned Judge erred in relying on certain chitfas filed by 
the plaintiff and arriving at a conclusion that the tenure has existed 
ptior to the Permanent Settlement. The landlord produced 
documents which had been filed with the Collector for the pre- 
paration of Permanent Ssttlement in which they stated various 
tenures and tenancies held under them in which no mention is 
made of the Jamas orrent The plaintiff filled cAifas of 1218 
made by the then tenants which referred to previous eAifias made 
before the date of the Permanent Settlement, It was argued 
that the tenants’ cA//fas were inadmissible in evidence In my 
opinion the documents produced by the landloris and the 
document produced by the tenants stood oa exicfly the 
same footing. The mere fact that the landlords’ documents 
have been filed in the Collectorate does not make them any better 
evidence on their behalf; and if both sets of documents. are 
rejected there was no evidence which would rebut the presump- 
tion under section so. In my opinion both sets of documants 
were admissible though made by the respsctive partles without 
notice to the other side under section r3 and the learned Subor 
dinate Judge was entitled under the law to draw the inference 
which he had done. His finding therefore that the holding existed 
before the Permanent Settlement is not one that can be upset in 


second appeal, 
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Now the next point was with respect to the landlords’ fee paid 
by the plaintif under an order of the Munsiff on the defendant 
No. t's application under section 25-J of the Bengal Tenancy Act. 
It was argued that although the finding by the learned Munsiff that 
the plaintiff had acquired an occupancy right ls not ses /wdicata, his 
order that the plaintiff should pay & sum equal to zo percent of 
the purchase money, is res judicata and cannot be called in question 
in this suit, The plaintiff applied under section rr5 of the Code 
of Civil Procedure to tbis Court against the order of the learned 
Munsiff and the two learned Judges while dismissing the application 
as incompetent, observed that the plaintiff might file a suit for 
declaration of bis title and for the recovery of his fees, There is 
no direct decision on the point, but in the case of Srinath Bose v. 
Debendra Nath Barari (1) Mr. Justice Jack expressed the opinion 
that the fee could be recovered. In the case of Joy Chandra 
Bhotmik v. Kali Kinkar Natk(a) Mr. Justice M.-C. Ghos3 
observed obiter that the question of title after a decision by a 
Munsiff under section 1$6-J of the Bengal Tenancy Act was not 
res judicata, but the question of the amount payable as lanllord's 
foo was us judicata, The actual question did not arise for decision 
because in the appeal before him there had been no order for the 
refund of the landlord’s fee. The same learned Judge in Civil 
Revision Cases Nos, 7o and yr of 1937 while dismissing the appli- 
cation under section 115 with respect toan order pissed under 
section 2#6-J, added that the party could bring a suit for the purpose 
of recovering landlord’s fee. Now, advice given from the Bench 
according to a decision by Sir George Rankin, does not give a 
right of suit which did not exist, Atthe same time such advice 
must be presumed to be in accordance with the Judge’s view of the 
law. "Therefore it seems to ms that so far as the decisions go the 
matter is still open, but there is strong body of opinion in favour of 
the view that the landlord's fee can be recovered in a separate suit. 
The section says that the landlord may recover his fee by an appli- 
cation and under section rr of the Code of Civil Procedure no 
question of res judicata arises unless there has been a suit. There- 
fore it appears that the Legislature by directing that an application 
should be made, intended that the decision of that application 
would not operate as res judicata, Their Lordships of the Judicial 
Committee have often pointed out that section rz of the Code of 
Civil Procedure is not exhaustive, but where their Lordships have 


(1) (1932) 36 C. W. N. 847. 
(a) (1935) 41 C. W. N. 149. 
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held that the doctrine applies beyond the limits of section 11, thejr 
Lordships have always emphasised that the decision in the proceed- 
ings in which they have held to be res judicata, were proceedings in 
which there was an appeal and in both cases emphasised the fact 
that there was an appeal to the Judicial Committee. Therefore it 
appears that apart from section rr, no question of res judicata can 
arise in connection with summary proceedings, unless of course the 
legislature has made express provision on the point. It seems to 
me therefore that the matter, even in respect of the fee payable, 
was not intended by the legislature to operate as ms fedicata. I 
am informed that the plaintiff has paid 27, which is payable in 
respect of the permanent tenure, Iam of opinion, therefore, that 
the-decree of the lower appellate Court must be affirmed and this 
appeal dismissed with costs. 

There is a croseobjection which was not pressed and it is 
dismissed, but without costs. 

Leave to file an appeal under the Letters Patent is granted, 

Against this decision an appeal under section r5 of tha Letters 
Patent was filed by Defendant No. r. 

Messrs. Hiralal Chuherbwity and Rabindra Narayan Bhatia- 
charfya for the Appellant. 

Messrs. Sarat Chandra Mooherfee ai Kamit Mooherjas for the 
Respondents. 

The judgments of the Court were as follows: 

Costello, J. :—On the 4th July, 1933 in the Court of the First 
Munsiff at Alipore a, proceeding which was described as Miscella- 
neous Case No. rsr Of 1932 was disposed of by Narain Chandra 
Basu, Rai Bahadur, one ofthe Munsiffs at Alipore, That proceed- 
ing was an application made by one Krishna Chandra Mukherjee 
a co-sharer landlord under the provisions of section a6-J of the 
Bengal Tenancy Act for the purpose of recovering from Manick 
Lal Makherjee a 5/raths share of the landlord's fee of 20% of the 
purchase money said to be due from Manick Lal Mukherjes on the 
ground that be had purchased an occupancy holdiug from a lady 
named Nitya Bala Devi forthe sum of Rs. ro,o00, The applica- 
tion was upon the basis that in the Kobala the holding -was des 
cribed as being of a permanent character, a mourashi makrari 
holding, whereas in fact it was no more than an occupancy right. 
It is important to bear in mind for our present purpose that in the 
petition put forward by Krishna Chandra there was a distinct and 
clear averment that what was described in the application asa 
‘Jote-Jama’ was raiyati and not a permanent tenyre and in answer 


Marck, 22. 
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to the petition there was put before the Court a document which 
may not unreasonably be described asa “ written statement’. At 
any rate, it was an answer to the claim which ,wis bsing made by 
Manik Lal and in that answer the respondent to the application or 
the “ opposite party”, as Mr. Mukerji has preferred to call him 
though he translated the Bengali description by the English word 
‘defendant’ directly and clearly traversed the assertion which was 
put forward by the applicant that the fws fama wasa ralyati and 
stated that it was, in fact, ssowsashi makrari tenure. I call atten- 
tion tò the form of the pleadings in the matter I put the word 
‘pleading’ in inverted commas as a technical term in order to 
demonstrate that the question of the natura of the tenancy which 
was in dispute orto uss a word which perhaps is not altogether 
appropriate but which has b»en ussd in some of the cases ths 
‘status’ of the tenancy was a matter which was directly in issus 
between the parties at the time of the hearing of the application. 
That this was so is made abundantly clear and put beyond all 
controversy when one looks at the judgment which was givan by 
the munsiff at Alipur on the 4th July, 1933 for at the head of his 
jadgment-he puts this ;— 


" Points for decision :— 
“I. Is the application maintainable ? 
II. Ig the opposite party No. r an occupancy raiyat?” 


and having carefully considered the matter, he comes to this 
conclusion “I therefore hold opposite party No, x is an occupancy 
raiyat and as such he should pay landlord’s fee as prescribed by 
section 26D of the Bengal Tenancy Act! Then follows this nət 
insignificant obssrvation—-" There baing dona Age dispute between 
the parties, I don't thiak I should allow any compensation to the 
petitioner.” It seems clear, therefore, beyond all doubt that ths 
learned munsiff who dealt with tho matter in- July, 1933 was well 
aware that the prime point of dispute which hs had to determine 
was the question of the nature and extent of the jo/e jams. As 
one might have anticipated the unsuccessful party in the proceed- 
ings before the learned munsiff io July, 1933 did not rest content 
with the munsiff's decision, Manick Lal having been ordered to pay 
a feo upon the footing that he had acquired no more than an occu- 
pancy raiyati brought the matter to this Court and moved under 
section 115 of the Civil Procedure Code and succeeded in obtain. 
ing a Rule directed against the decision of the learned Munaiff of 
Alipur, That Rule was Ciyil Rule No. 965 of 1933 and it came on 
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for hearing before Mr, Justice Guha and Mr. justes Bartley on the 
15th August, 1933, when the Court said— 

"This Rule is directed against an order passed by the learned 
Munsiff, 1st Court, at Alipore, allowing an application made by a 
co-sharer landlord under section 26] of the Bengal Tenancy Act, 
to recover his share of the landlord’s fee together with compensa 
tion, on the purchase of occupancy holdings, The application was 
Opposed by the transferee, on the ground that he was the purcha- 
ser of permanent tenures, and not of occupancy holdings, 

"It appears that the entries in the finally published record-of 
rights are in favour of the transferee, petitioner in this Court. The 
Court below; has however on the consideration of the materials 
placed before it, come to conclusion that the petitioner was nothing 
but an occupancy raiyat. The decision thus arrived atina sum- 
mary proceeding as contemplated by the provisions contained in 
the Bengal Tencancy Act, cannot in our judgment be interfered 
with in revision, as we are unable-to hold that the decision is one 
without jurisdiction simply because the Court has gone beyond the 
finally published record-ofrights. The order passed by the 
lower Court in & summary proceeding as contemplated by law, 
is bagsd on evidence to which reference has been made by that 
Court and we do not think that a case has been made out for cur 
interference with the same, in the exercise of our revisional jurisdic- 
tion. : 
“The Rule is accordingly discharged.” 

.Now, had Mr, Justice Guha and Mr, Justice Bartley done no 
more than discharge the Rule for the reasons they gave in all pro- 
bability we should not have been faced with the task which com 
fronted us in this appeal. The learned Judges added the follow- 
ing observations t 

"But in discharging the Rule we desire to make the position 
clear that the petitioner in this Court is entitled: to bring a suit to 
establish that what was transferred to him were permanent tenures, 
and recover the balance of landlord's fes paid by him in pursuance 
of the order of the Munsif, dated the 4th and 7th July, 1933, 
against which this Rule is directed.” — .- 

Mr. Mukherjee appearing before us on behalf of Manick Lal, 
the transferee, at one point in his argument suggested that these 
observations of the learned Judges of this Court amounted to a di- 
rection that the unsuccessful party in the proceeding under section 
26] should institute a suit in order to get rid of the effect 
of the decision of t's. M1 iff at Alipore, The observations of 
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the learned Judges were not in my opinion such a direction, It 
was however definitely stated before us that it is by reason of those 
observations having been made that Manick Lal was minded to 
start{urther legal proceedings and did, in fact, start a suit which 
is the suit out of which the present appeal arises That suit was 
for a declaration of the plaintiffs maurashki makaran right in 
the lands which were the subject-matter ofthe proceedings before 
the Munsif at Allpore, There was also x prayer fora permanent 
injunction restraining the defendants, that is to say, the co-sharer 
landlords from realising any money under the order made by the 
learned Munsif of the First Court at Alipore on the 7th July, 1933 
in the proceedings under section s6] of the Bengal Tenancy Act. 
The suit was tried by Mr, A. Mannan who was an Officiating 
Additional Munsif at Alipore and he gave a jadgment and made a 
decree in favour of the plaintiff onthe rsth December, 1933. So 
that at that stage the position was that one Munsif at Alipore hed 
in effect reversed the decision of another Munsif of Alipore. I 
make that atatement in order to rocord and emphasize the fact 
that in this matter with which we are now concerned, the position 
was that the original proceeding was dealt with bya Munsif and 
the subsequent suit was also dealt with by a Munsif. I think it 
desirable to do this in order that the decision now given in this 
matter shall not be taken to extend beyond the ambit of the facts 
and circumstances of this particular case and cases strictly analo- 
gous to it. B = 

From the decision of the Munsif at Alipore given on the r5th 
December, 1934, an appeal was taken to the Subordinate Judge, 
and Court, at Alipore on the s6th September, 1935, the learned 
Subordinate Judge affirmed the decision arrived at by the Officiating 
Additional Munsif. It seems plain beyond all argument that both 
the learned Officiating Munsif and the learned Subordinate Judge 
at Alipore were influenced and in a sense decisively influenced by 
the observations made by Mr, Justice Guha and Mr. Justice Bartley 
to which I bave referred. So great was the influence of the opi- 
njon expressed by the learned Judges in this Court that when the 
suit came on for trial before the learned Officiating Additional Mun- 
sif, neither side seemed disposed to join issue upon the question 
of whether the nature and character of the jfofe jama was res judi- 
cala. Poth sides, it appears, fought shy of that issue and either 
expressly or tacitly allowed the case to be disposed of without that 
question being considered by the trial Judge, Moreover when 
the matter was before the learned Subordinate Judge he in his turn, 


— 
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seomaB to have been overawed and. at any rate swayed by the fact 
that two Judges of this Court had expressed an opinion as to the 
right of the plaintiff to institute a suit to set aside the original 
decision of the Munsif of Alipore because we find the learned 
Subordinate Judge in the course of his judgment seid this "Tt was 
next urged that the section 36] decision was res judicata. Ordi- 
narily it would for where a Court acts with jurisdiction and there 
isno fraud alleged it is final and cannot be agitated again in 
another Court, In one case it has been said that the tenant might 
after a decision under section 26] sue for a declaration of his title.” 
The learned Subordinate Judge referred to the case of Srinath 
Boss v, Debendra Nath Barari (1), in which Mr. Justice Jack 
said “For the purposes of section 36] the landlord has only 
got to show in a summary proceeding that the holding isa s#afyati 
holding in order to be able to recover the balance of the transfer 
fee to which he is entitled under section 26C or 36E," And then 
follow the observations to which the learned Subordinate Judge 
has referred—" This of course will not debar any subsequent suit 
by the tenantto establish that the tenure isa permanent tenure 
or rent-free tenure ; and if he establishes that fact in a subsequent 
suit, be will be entitled to recover the balance of the landlord's 
transfer fee which has been paid under section a6J of the Act.” The 
learned Subordinate Judge, however, makes this comment: “This 
it was contended as merely an obiter. Obiter indeed it is.” 
With that comment of the learned Subordinate Judge we entirely 
agree. Unfortunately, however, the learned Subordinate Judge 
then revealed the fact that he was under the shadow, if I may 
so put it, of the observations made by the learned Judges of this 
Court, because he continued thus: “Butin this we are not to 
be agitated with such question the High Court having distinctly 
referred the plaintiff to bring the suit (see the H. C. judgment 
Exhibit 1)", Exhibit 1 must be the judgment given by this Court 
at the time the Rule was discharged on the rsth August, 1933. 
The learned Subordinate Judge, however, was clearly wrong in 
thinking that the High Court had distinctly “referred the plaintiff 
to bring the suit", if by that he means that the High Court had 
directed the plaintiff to bring the suit, and he overlooked the fact 
that the observations made by the learned Judgesin this Court 
were themselves just as much obiter as those made by Mr. Justice 
Jack in the previous case; because what the learned Judges said 
was not said by them in the course of giving the judgment discharg: 


(1) (1933) 36 C. W, N. 847. d 
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ing the Rule, nor was the expression of that opinion necessary 
for the purpose of deciding the matter which was before them at 
the time. The observations must be taken to be no more than 
what is sometimes described asa ‘pious expression of opinion'— 
appended to. the formal order discharging the Rule. In our 
opinion, therefore, “both the Officiating Additional Munsif and the 
learned Subordinate Judge allowed themselves to be unduly ir- 
fluenced by the fact that two Judges of this Court had expressed the 
opinion that the plaintiff might be entitled to institute a suit. 

— From the decision of the learned Subordinate Judge Krishna 
Chandra Mukherjee, the landlord appealed to this Court and in the 


"Grounds of Appeal he urged— 


(1) "Thatthe Court of appsal below should have held that 


the previous decision in the case under section 26] of the Bengal 


Tenancy Act operates as ves judicata to the present suit.” 
(2) “That the Court of appeal below while holding that the 


_ said .decision would ordinarily operate as ves fwdicaa ag it was 


unaffected by fraud or want of jurisdiction has erredin holding 
that it cannot beso by reason of the observation of the Hon’ble 
High Court in Civil Rule No. 965 of 1933". —. 

And 3 "That the said observation of the Hon'ble High Court 
in the said order dated the rsth August, 1933, purporting to 
grent leave to the plaintiff to bring a fresh suit, cannot in law pre- 
vent the application of the doctrina of res jedieata,” 

There were other grounds of appeal with which we need not 
concern ourselves, because the only matter which has been argued 
before us is the question whether or not the doctrine of rus judi- 
cafa can be avalled of as a plea in favour of the landlord appellant. 
As retort to the grounds of:appeal putin by Krishna Chandra 
Mukherjee, the respondent in this appeal Manik Lal Mukherjee put 
in certain crote-objections in support of the decree of the Court 
of appeal below and against the findings of that Court. The only 
ofe of those grounds of appeal which is material for our present 
purposes is No. s. It is as follows s— 

“For that the Court of appeal below erred in observing that 
ordinarily section 36J (of the Bengal Tenancy Act) decision would 
Le res gudicafa, but on the contrary it ought to have held that 
such summary decision does not bar any title suit relating to the 
incidents and status of tenancy in dispute". 

Thus it came about that the question whether res fedfcata was 
applicable or not was definitely made a question to be decided 
in the Second Appeal which ultimately came on for hearing before 
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Mr. Justice Remfry who by his judgment on the agth July, 1937, 
dismissed the appeal and hereby affirmed the decision of the 
Officiating Muntif and that of the Subordinate Judge of Alipore, 
Mr. Justice Remfry was evidently not entirely certain as to the 
correotnegs of his decision, for he gave ledve for a further appeal 
under the provisions of clause 15 of the Letters Patent and thus the 
matter is before this Court. 

What we bave to determine is whether the decision of Mr. 
Justice Remíry upon the question of ses judicata in connection 
with thie particular case is correct or not. That as I already stated, 
was that the only point which was argued before us in this appeal. 
Mr. Justice Remfry dealt with certain other pointe but having 
regard to the limited way in which the appeal before us has been 
argued, itis not necessary that we should consider them, On the 
question of sss fudidata, Mr. Justice Remfry said this— 

“The next point was with respect to the landlords! fee paid by 
the plaintiff under an order of the Munsiff of the defendant No. r's 
application under section 26-J of the Bengal Tenancy Act. It was 
argued that although the finding by the learned Munsif that the 
plaintiff had acquired an occupancy right is not ses judicata, his 
order that the plaintiff should pay a sum equal to 20 percent of 
the purchase money, is ves judicata and cannot be called in question 
in this suit. " Then the learned Judge refers to the application 
under section 115 of the Code of Civil Procedure and says ''the 
plaintiff applied under section 115 of the Code of Civil Procedure 
to this Court against the order of the learned Munsiff and the two 
learned Judges while dismissing the application as incompetent, 
observed that the plaintiff might flle a suit for declaration of his 
title and for the recovery of his fees,” So that even Mr. Justice 
Remfry not unnaturally felt himself impreseed by the fact that the 
two Judges of this Court had apparently advised the institution of 
this particular suit, Mr. justice Remíry continues "there is no 
direct decision on this point, but in the case of Srinath Bose v. 
Debendra Nath Barari (1) Mr. Justice Jack expremed the opinion 
that the fee could be recovered.” I have already stated that I 
agree with the opinion of the learned Subordinate Judge that that 
observation of Mr, Justice Jack was no more than an obiter dictum, 
Mr, Justice Remíry proceeds—" In the case of Joy Chandra Dhow- 
mik v. Kak Kinkar Nath (a) Mr. Justice M. C. Ghose observed 
obiter that the question of title after a decision by a Munsiff under 

(1) (1932) 36 C. W. N. 847. | 

(a) (1936) 64 C. Le J. 5454 41 C. W. N. 149. 
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section 26-J of the Bengal Tenancy Act was not ss judicata but the 
question of the amount payable as landlord’s fee was res judicata. 
The actual question did not arise for decision because in the appeal 
before him there had been no order for the refuad of the landlord's 
fee. The same learned Judge in Civil Revision Cases Nos. 75 and 
71 of 1937 while dismissing the application under section rr5 with 
respect to an order passed under section 26-] added that the party 
could bring a suit for the purpose of recovering landlord’s fee." It 
is to be seen, therefore, that there is no pronouncement by any 
Judge of this Court which we are bound to regard as authoritative 
or in any way binding upon us, Indeed, there is no pronouncement 
by any Judge of this Court which is otherwise than a mere expres- 
sion of opinion in the nature of au obiter dictum and, therefore, 
the matter falls to be decided by us in the legal principles and in 
statutory enactment which might be applicable in the circumstances 
of this particular case. Mr. Justice Remfry observes that “ advice 
given from the Bench according to a decision by Sir George Rankin, 
does not give a right of suit which did not exist. At the same time 
such advice must be presumed to bs in accordance with the Judge's 
view of the law.” That, of course, may or may not be the exact 
position. But it is quite obvious that the first part of the observa- 
tions is entirely correct, because an expression of opinion given by 
one or more Judges cannot, if it be merely in the nature of an 
obiter dictum, finally determine what is the law applicable to the 
particular point in dispute. Mr. Justice Remfry himself took the 
view which I have already expressed, namely, that so far as the 
decisions go, the matter is still open; but, he said “ There isa 
strong body of opinion in favour of the view that the landlord’s 
fee can be recovered in a separate suit.” Then, however, the 
learned Judge seems to have fallen into a slight misapprehension, 
because he says “ The section says thet the landlord may recover 
ihis fee by an application and under section rr of the Code of Civil 
Procedure no question of res judicata arises unless thera has been 
& suit." With all respect to Mr. Justice Remfry, it is not quite 
correct to say that the landlord may recover his fee by an 
application. The section says no more than that the landlord shall 
be entitled to recover the balance of the landlord's transfer fee. The 
section'itself does not indicate whether recovary is to be by means 


— et str application or by means of a suit or by soms other means 


It is true that in section 188 of the Bengal Tenancy Act the 
language employed might seem to indicate that the intention of 
Legislature, as far as one can see, isto limit a landlord to that 
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particular form of procedure but Mr. Mukerji appearing for the 
respondents in this appeal has frankly stated that there is no 
reason why the proceeding adopted by the landlord to recover the 
balance of the transfer fee should or should not be by means of a 
suit that Mr, Justice Remfry seems to have assumed that no 
question of ses judicata arises unlesa there has been a previous suit 
and bases a great deal of his reasons upon that assumption for he 
says “ The legislature by directing that an application should be 
made, intended that the decision of that application would not 
operate as res judicata. Their Lordships of the Judicial Committee 
have often pointed out that section rr of the Code of Civil Proce- 
dure is not exhaustive, but where their Lordships have held that 
the doctrine applies beyond the limits of section 11, their Lordships 
have always emphasised that the decision in the proceed- 
ings in which they have held to be res judicata; were proceedings in 
which there was an appeal and in both cases emphasised the fact 
that there was an appeal to the Judicial Committee. Therefore it 
appears that, apart from section rr, no question of res judicata can 
arise in connection with summary proceedings, unless of course the 
legislature has made express provision on the point, It seems to 
me therefore that the matter, even in respect. of the fee payable, 
was not intended by the legislature to operate as rys judicata,” As 
l have said Mr, Justice Remfry started his reasons on the basis of 
what he mistakenly understood to be the provisions or effect of 
section s6-J and the procedure to be adopted thereunder and so in 
Our opinion he has given an erroneous limitation to the circum- 
stances in which and the conditions under which the doctrine of ms 
judicata can operate, and the learned Judge’s view that no question 
of res judicata can arise in consequence of antecedent ‘summary’ 
proceedings, is in our opinion not justified by any of the decisions 
of the Judicial Committee of the Privy Council to which he refers. 
It seems that Mr. Justice Remfry was giving to the expression 
“summary proceedings” the meaning of ‘proceedings which were 
not final’, In the one part of his Judgment however he seems 
to have used the word ‘Summary’ -as if it were a term of criticism, 
if not, indeed, contempt and at one stage he seems almost to 
suggest that because those proceedings were instituted by means 
of a petition, thatis to say, because the proceedings were in the 
form of an application and not in the form of a suit, the learned 
Munsif who heard the matter in all probability did not bestow the 
&mount of care and attention which he would otherwise have done 
had the matter been started by means of a plaint and so became 
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a Suit, As faras we can see, there is no justification whatever 
for criticism of that description ; on the contrary in this particular, 
case it seems quite certain that the learned Munsif who heard 
the original application under 26] did deal with it in an entirely 
judicial and thorough manner. Mr. Mukherji in his argument 
used the word ‘Summary’ in the same kind of way as Mr. Justice 
Remfry generally speaking did, namely, as indicating proceedings 
against which there is no appeal. Now, in my opinion, there is 
no justification for holding, that the doctrine of ses fudicata can 
have no application as a consequence of a decision in proceedings 
which are in themselves final in the sense that they are conclusive 
between the parties, because they are not susceptible of appeal. 
Onthe contrary, in so faras there is any indication upon this 
point in the decisions of the Privy Council, it isin the opposite 
sense. Mr. Justice Remfry has pointed out that the provisions 
of section 11 of the Civil Procedure Code are not exhaustive and 
indeed that is a proposition which at this time of the day is beyond 
all dispute whatever. It is perhaps desirable however that I should 
recall one or two decisions .upon this point In the case of 
Kalipada De v. Dwijapada De (1) Lord Darling giving the 
judgment of the Board said “The question asto what is to be 
considered to be res judicata is dealt with by section rr of the 
Code of Civil Procedure, 1908. In that section are given many 
examples of circumstances in which the rule concerning res judicata 
applies ; but it has often been explained by this Board that the 
terms of section rr are not to be regarded as exhaustive In 
Ram Kira] Shukul v. Rup Kuari (2), this is made clear, especially 
in these words of Sir Barnes Peacock, ' The binding force of such 
a judgment in such a case as the present depends not upon section 
13 of Act ro of 1877 (now replaced by section 11 of the Code 
of Civil Procedure, r908), but upon general principles of law. 
If it were not binding there would ba ~no end to litigation.’ This 
decision, and the authority of the very words uted by Sir Barnes 
Peacock, are confirmed and enhanced by the language of Lord 
Buckmaster in announcing the conclusion of this Board in Hook 
v. Adménieiralor-General of Bengal (3) and further Ramachandra 
Rao v. Ramachandra Kao (4). 

(1) (1999) L. R. 57 I. A. 24 (20): 5 1 C. diu d 142 (148). 

(2) (1883) L. R. i1 I. A. 37 (41) All. 269 (274). 

ES) COE eee tonic DIEL I L, R. 43 Calc. 499 ; 33 C. L. J. 


405 (411). 
(4) (1922) L. R, 49 L, A, 129 (138); I. L, R, 45 Mad. 320 ; 35 C. L. J. 
545 (553). i ! 
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“Several cases decided in Indian Courts. were cited in the 
course of this appeal, as some of them had been to the High Court 
from whom this appeal is brought. That Court pointed out the 
fallibility, in the matter of law, of many of those cases, as already 
demonstrated by decisions of thia Board. It appears to their 
Lordships worth while to repeat what was said by, Sir Lawrence 
Jenkins in delivering the judgment of the Board in SAwofarsan 
Singh v. Ramnandan Singh (1) “In view of the arguments 
addressed to them, their Lordships. desire to emphasise that the 
rule of res judicata, while founded on ancient precedent, is dictated 
by a wisdom which is for all time, ‘It hath been well said,’ 
declared Lord Coke, ‘interest seifudlicas ut sit. Anis Htinm—other- 
wise, great oppression might be done under colour and pretence 
of law’ (6 Coke, ga). Though the rule of the Code may be traced 
to an English source, it embodies a doctrine in no way opposed 
to the spirit of the law as expounded by the Hindu commentators.” 
Then his Lordship says and this is most important for our 
present purposes: “And eo the application of the rule by the 
Courts in India should be influenced by no technical considera- 
tions of form, but by matter of substance within the limits allowed 
by law", Then in the case of Manag Sein Done v. Ma Pan 
yun, (2), we find similar expressions of opinion, Lord Russell 
of Killowen. for example (at p. 254) says this:—"It is un- 
necessary to consider whether the present case falls within the 
actual wording of section 11 of the Code.. It is well settled that the 
statement of the doctrine of res judicata contained therein is not 
exhaustive, and that recourse, may properly be had to` decisions 
of the English Courts for the purpose of ascertaining the ee 
principles governing the application of the doctrine”. 

The principle on which the doctrine of ses judicata ia based 
was laid down long ago in: the well known case of fhe Duchess of 
Kingston (3) where the Lord Chief Justice of the Court of Common 
Pleas after conferring with reat of the Judges stated that in course 
of delivering their opinion s=- 

"From the variety of cases relating to judgments bei given 
in evidence in civil suits, these two deductions seem to follow 
as generally true; first, that the judgment of a Court of con- 
current jurisdiction, directly upon the point, is as a plea; a bar, 
or as evidence, conclusive between the same parties, upon the 
same matter, directly in question in another Court ; secondly, the 

(1) (1916) n mE A. 91 (98). 
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judgment of & Court of exclusive jurisdiction, directly upon the 
point, is in like manner, conclusive upon the same matter, between 
the same parties, coming incidentally in question in another Court, 
for a different purpose", 

That means that in order that the principles of res judicata 
should apply, it is essential that the former judgment in the 
present matter i e, the decision of the Munsif given in the pro- 
ceedings under section #6J must be (i) that of a Court of ooncur- 
rent jurisdiction (H) directly in question in the subsequent suit and 
(lii) between the same parties, ) 

Otherwise, the principles of rvs judicata ought not to apply. 

In the present instance, it is abundantly clear to us that in 
the proceedings which were taken under section 36] of the Bengal 
Tenancy Act in the Court of one Munsif the matter of the nature 
and extent of the tenancy was directly in question and the same - 


‘matter was subsequently in question in the suit in the Court of 
Another Munsiff arid the parties were the same, It has been argued 
by Mr. Mukherji on behalf of the respondent: that the question 


of the nature of character or extent.or as he calis it the ‘status’ of 
the tenancy was only incidental to the question which the learned 
Munsif had to determine viz, whether or not the transfer fee was 
payable to the landlord. Apparently that was the view taken by 
Mr, Justice R. C. Mitter in the case of Makam/ Bakasur Singh 
v. Bemode Behary Choudhury (1) where at page 153 the 
learned Judge sid “The prayer in an application under section 
26] is not for the determination of the status of the tenant but 
for recovery of a sum of money, although in deciding the said 
claim of the landlord, the question of status may have to be gone 
into. Itis a money claim which the landlord wants to enforce, 


‘and the fact that.the question of status has to be gone into be- 


cause the defendant has raised the question of status, will not 
authorise the Court to stay the application, under section rri". 
With the implications of that expression of opinion we are unable 
to agree, The nature of the tenancy:does not arise as merely 
subsidiary to the main point in dispute between the parties but 
arises directly and emwentially because it is impossible for the 
Munsif to decide whether or not there is due to the landlord 
plaintiff the transfer fee unless and until he bas first of all decided 
"hether the tenancy was a mowmikhi makarsri or whether it is 
an occupancy raiyati as claimed by the landlord. The deter- 


(1) (1936) 63 C. L. J. 152 (153). 
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mination of the character of the tenancy which in this particular 
case is described as the foe jama is part and parcel of the question 
whether or not the money is due from the respondent. In our 
view, it cannot rightly be said that the question of the status of 
the tenancy is merely incidental, ancillary or subsidiary. Itisa 
matter which is directly in question between the parties. Certainly 
it was a matter directly in irsue in the present instance as the 
“pleadings” in the application proceeding clearly shew. With 
all respect, therefore, to Mr. Justice Remfry, we find ourselves 
unable to agree with his decision and we think that all the con 
ditions essential’ for the coming into operation of the principles 
of rss judicata were present in the circumstances of this parti- 
cular case and, therefore, the suit which was instituted by the 
present respondent ought to have been dismissed by the Officiating 
Additional Munsif of Alipore. © 

The result is that we are of opinion that this appeal must be 
allowed. The judgment of Mr. Justice Remfry will be reversed 
and to going down the scale, the judgments of the Sabordinate 
Judge and that of the Munaifat Alipore, with the consequence 
that Suit No. 113 of r934 of the Court of the Additional Munsif 
at Alipore 1s now dismissed. The appellant is entitled to his-costs 
in all the Courts. - 


Panekridge, J. ;—1 agree. 
P, R l Appeal allowed, 
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eon Mr, Justice R. C. Mittor and Mr. Justice 
C. C. Biswas. 


JITENDRA KUMAR PAL CHOUDHURY 
v. s 


DEBENDRA CHANDRA SAHA AND OTHERS," 


Rjectment—Land and Revenue Regulation (I of 1886), sections 70, 71—Right 
le annul er avoid encumbrance, nature ef—Purchanwr af a revenus sale 
selling kis right to a recorded er unrecorded proprieter at the time ef sale — 
Suek propristor purchaser, if can aveid oncumbrance—Adverss possession, 
if an excumbrance—Boundary dispute—Possersien—Limtiation Act (1X of 
1908 ), section 38. 


If a purchaser at a revenue mle, held under Land and Revenus Regulation, 
1886, who was not a recorded or unrecordéd proprietor and who was not respoa- 
sible for the encumbrance on the estate, later on sells his rights to one who was 
a tecorded of tnrecorded proprietor at the time of revenue sale, the latter would 
step Into the shoes of the former, and would be entitled to exercise all the rights 
mcluding the right to avoid or annul encumbrances, which the former had 
acquired by his porch ase. 
~ The right to annul or avoid encumbrances is not a. right oe privilege personal 
to the purchaser at the rerenue sale, It fs a right of property appertaining, 90 
to say, to the estate purchased at the revenue sale. Hence such right can be 
transmitted by the purchaser to his heirs or transferred to any person purchasing 
the estate from him. 


The interest &oquired by adverse pomession completed before sale is not an 
encumbrance, 


Mokim Chandra v. Pyarilel (1) approved, 


Prasanna Kamar Dait v. $nanendea Kuuar. Duti (2) and the dictum in 
Syamenndar Des v. Hans (3) considered and not followed. 


Section 28 of the Limitation Act, 1908, extingulshes the right of rightful 
Uwner Bit as ttle to land cannot remain suspended, It vests in the wrong-doer 
the moment the title o£. the rightful owner fs extinguished, and the right so 
áoquired by adverse possession is equal in orbit to that extinguished, 

By & revenue salo under section 70 of the Land and Revenue Regulation, 
1886, there fs no transmission oc transference of title from the old proprietor to 
the purchaser at such a mle. Such æ purchasers title springs from a new root 
altogether, 


* Appeals from Original Decteee Nos. 18 (with Cross-objection) and 22 (with 
two Cross-objections) of 1954, against the detress of Abani Promd Neog! Esd. 
Additional Snbordinate Judge of Sylhet, dated the 14th June, 1934. 

(1) (1916) as C. L. J. 923 ; L L. R. 44 Calc. 412, 

(2) (1915) I. L. R. 43 Calc. 779. 

(3) (1933) I. Ls R, 60 Cak. 1287. 
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The third proviso to section 71 of the Land and Revenue Regulation, 1886 Eu 
enacts that if the whole estate or the share forming a separate aooount of an 1938. 
estate is sold for arrears of revenue, the purchaser will tako it free from all — 


epcumbrances, but if the purchaser was already a proprietor, recoried or Jitendra Kumar Pal 
unrecorded, at the date of the sale, be will take it subject to encumbrances. rata 
The protection affocded by proviso (a) of section 71 of the Land and Revenue Debendra ata 
Regulation, 1886, depends upon whether the putni rent is not less than the Sas 
proportionate revenue fairly payable for the lands covered by the puted patia. 
Ip ogses of boundary disputes, especially with regard to small strips of land 
the fact of possession has to be taken into consideration. 
Appeals by Defendant No. r24 in Appeal No, 18 and by 
Defendants Nos, 71 to 73 in No. 22. 


Suit for Akas possession. 
The material facta of the case are stated in the a 


D». S. C. Basak, Messrs, Hemendra Kumas Das, Amiya Kumar 
Som and Purnendu Bhusan Choudhury for the Appellant i in Appeal 
No. 18. 


Mestrs. Birendra Kumar De and Satyapriya Ghose (for Mr. 
Rakhal Chandra Dutt) for the Appellants in Appeal No. 23. 


Messrs, Atu! Chandra Gupta and Priyanath Dutt for the 
Respondents in both appeals. 


Messrs. Hemendra Kumar Das and Nikunja Behari Roy for the 
Réspondents in Appeal No. 22, 


Mr. Amiriddin cien for the Deputy REGENS in Appeal 
No. 22. 


-Q AV 
The following judgment was delivered : 


F. A. 18 of 1034. 

This appeal is on behalf of defendant No. 1s4 and relates to 
the greater portion of plot No. s, the eastern portions of plots March, 4 
Nos, 3 and 4 which are to the east of what has been shown in the 
commissioners map asa silted up khal and to plots Nos ro and 
26 ofthe plaint, ` There i» alao a memorandum of cross-objection 
by the plaintiffs respondents, which relates to plot No. r of the 
plaint, The suit is a suit for khas possession in’ respect of 8s plots 
of land described in detail in the plaint, and the principal defen 
dants rgo'in number. The plaintiff respondents are the heirs of 
one Dianatram Saha and one Sitaram Saha, two important names 
in these proceedings. . The basis of their claim is that Dianat and 
Sitaram, whose heirs the plaintiffs respondents are, were assignces : 
from the purchasers at a revenue sale of tho residuary share of 
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Taluk Hamid Raja, Touji No. 54730/2 of the Sylhet Collectorate. 
The plaintiffs respondents accordingly say that they are entitled 
to have the said estate free from all incumbrances and in the 
game state in which it was at the time of the permanent settle- 
ment, and thatthe defendanta can no longer retain possession of 
the parcels of land which are in their respective possession. The 
defendants fall into several groups, each group being in postes- 
sion of specific plots of land independently of the others. One 
suit has been brought on the allegation that the defendants in 
conspiracy and in collusion with each other have kept the plain 
tiffs out of possession. No such corispiracy of collusion was, how 
ever, proved; and the Court below has held that as common 
questions of fact and law were involved, the suit could not be 
thrown out on the ground of misjoinder of parties and causes of 
action, This part of the judgment has not been challenged before 
us, 

While the suit was pending in the Court of first in&ance, many 
of the defendants compromised with the plaintiffs and only some 
contested the suit. In this appeal, we are only concerned with 
the claims of defendant No. 124, and in the connected appeal 
No. 22 of 1934 with the claims of defendants Nos, 71 to 73. 

The lands of Taluk Hamid Raja No. 54730/9 are distributed 
Over 33 mouzas, one of them being Sultan Mahmudpur, the village 
with which we are concerned in this and the connected appeal. 
This village was surveyed by the Thak Aminsin 1860, ‘The lands 
of many other Taluks, c. g. Krim Raja, Madan Raja are also 
included in this village aod shown as separate chaks in the Thak 
map, the residuary chaks of the map representing the lands of 
Taluk Hamid Raja No. 54730/2. On the basis of an application 
made on July 17, 1882 by Hara Kumar Pal represented by his 
guardian (Ex. 3 H. P. 1r, Pt. II) a separate account, being se 
parate account No. 7, was opened in respect of a small parcel of 
land, and the rest of the lands of Taluk Hamid Raja No. 54730/2 
thereafter came to be known as Taluk Hamid Raja No. 54730/2 
(residuary) which for brevity'! sake would hereafter be' called 
Taluk Hamid Raja (residuaty). 

. Taluk Hamid Raja (residuary) was sold for arrears of revenue 

ot September ro, 1913. Alter an unsuccessful attempt to set it aside, 
the sale was confirmed on December 8, rgr4, and possession was 
delivered by the Collector to the, auction purchasers on January 
15, 191s. - 

The ostensible purchasers atthe aforesaid revenue sale wots 
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7 in number, . Their names and the shares which they had, accor- 
ding to the plaintiffs, are as follows :— 


Brajanath Das ... is saa . 6 annas 
‘Kunjamohan Roy ... e i s. 2 ADDRA 
Jogendra Kishore Chakrabarty S e, 4 ANDAB 
Kamini Kumar Bhattacharjya | "ww e. I RODA 
Nandakishore Roy ` idis es oe I anna 
Baikuntha Nath Das d i ee I anna 
Prakash Chandra Deb... siy s» I RONA 
16 annas 


Between the vats 1915 to 1917 Dianat and Sitaram purchased, 
either directly or through an intermediary, the rights of the afore- 
said purchasers at the revenue sale. 

The admitted facts are these: The total:area of Taluk Hamid 
Raja (residuary) io mouza Sultan Mahmudpur is 38 hale odd. 
This area was originally owned by two ladies Lakshi Dasi and 
Bishakha Dasi, the former having 12 as, share and the latter 
4 annas share. On the rrth May, 19or, out of Lakshís 12 annas 
share, an 8 annas share therein was sold to three groups of persons, 
namely (1) Dianatram Saha and Sitaram Saha (2) Ram Charan 
Salia and Hridoy Saha and (3) Prokash Chandra Saha, (Ex. O, 
p.29, Part II) Ram Charan's representative was Rajani and 
Prokssh was a member of .a Hindu {amily with Sarat and 
Kamini and in this purchase Prokash purchased for Sarat and 
Kamini also. It is also admitted that by this purchase Sitaram and 
Dianat acquired 3 annas, Ram Charan and Hridoy 3 annas, and 
Prokash the remaining a annas share. In the year r903, on 
different dates these three groups of proprietors created patnis 
in respect of their respective shares over 2434 Hale of land in the 
said village. Dianat and Sitaram granted a sated of their 3 annas 
share to Sarat, Prokash and Kamini, A 2.annas and 4 pies share 
of this Jani came back by purchase to Dilanat and Sitaram, and the 
remaining 8 pies share passed by transfer to one Sukdeb Name- 
sudra, who was party defendant to the suit but is not a party to 
the appeal before us. We shall hereafter call this 4efmi created 
by Dianat and Sitaram as farti No, 1. 

Hriday and Rajani gave their share in $2/wí to ons Sarat Chan- 
dra Deb, This gated voeted by transfer in Dianat and Sitaram, 
This fani wo shall hereinafter call. afm No.2. Likewise, Sarat, 
Kamini and Prokash gavea afn; of their share to Dianat- and 
Sitaram, This patni we shall hereafter call 4a/si No. 3. i 
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The remaining 4 annas of Lakshi Dassi devolved on her: death 
on her son Sashi Mohan Das who mortgaged: his proprietary 
interest to Rajani and Hridoy. The, latter purcháséd.the dame in 
executlon-óftheir.mortgage decree, and thereafter granted'.a gatas 
of the same‘to Dianat and Sitaram on the sath of May, 1913. This -— 
patni wo shall héreafter call pated No. 4. 

Bishakha's 4 annas share in Task Hamid Raja drosiduaryy e Cs 
devolved in the following manner: . On the srd of January, 1913 
she granted a afai of the said share to one. Balkuntha Nath Dutt. `" 
This we shall.call sae; No. s. It subsequently came by transfer 
to Dianat and Sitaram. Now Dianat and Sitaram acquired the 
patni interest in some shares inthe aforesaid $a£mís Nos. r to 5 
before the revenue sale of the Taluk referred to above, and in: 
some shares after the sale. The details of their purchases are set: 
out at pages 233 and 935 of the judgment of the lower Court, and, 
need not be repeated. The result was that at the time of the said , 
revenue sale.as wellas at the time of the default in payment of 
revenue which led to the sale, Dianat and Sitaram were unrecordsd 
proprietors of Taluk Hamid Raja (residuary) to the extent of 3. 
annas share in the. lands:.of the said estate in village Sultan 
Mahmudpur ahd they also held some shares in Patnis: Nos, 1 to 5 
in respect of specific lands of the stowsa. — Before the suit was filed 
on the agth of June, 1995, Dianat who was plaintiff. No. r (and who | 
died during the pendency of the auit) and the heirs of Sitaram who 
were the remaining plaintiffs acquired more shares of the seid palinis. 
If the effect of the revenue sale be not taken into account, the 
position at the date of the suit would thus be this? the plaintiffs 
were unrecorded proprietors of the Taluk Hamid Raja (residuary), 
their share being 5 annas in the lands of Mouse Sultan Mahmudpur 
appertaining to the said estate, and they were owners of the whole 
of the feni interest in afnis Nos 2 to 5 and part owners of farsi 
No. 1 the remaining gates interes in gates No. r being wae in 
Sukdeb Namasudra. 

Subsequent to the revenue TM dai "Kumar Stara 
who as already stated had acquired an one anas share by reason of 
his joint purchase with others at the said sale and who is defendant 
No. 68 inthe suit granted in. Septémber, 19:6 a patnf tó-one 7 
Baikuntha Nath Das, reserving a rent of Rs. 5s per annum. This - 
patai will be called Patni No. 6, Later he sold whatever He had 
acqüired at the revenue sale to Dianat and Sitaram, who by their. 
purchase thus acquired to the- aid one anna share of Kaniini’ 
Kumar Bhattacharji, subjéct to the a£ created in favour of 


H 
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Baikuntha Nath Das Onthe xrth of Auzust, 1917, Baikuntha 
Nath Das sold a major portion of his gated to Kamal Chandra 
Deb, an officer and žsnamdar of Dianat and Sitaram, retaining only 
a fractional share of. the said fassi himself, The Kobala is 
Ex. rF printed at page 65, Part IL, There were other pats 
created by others, but they aré not material in this appeal, and 
would be detailed in the connected appeal in which they are 
relevant. © 

Before we deal with the contentions raised before us by the 
appellant who is defendant No, 184, itis necessary to notice the 
substance of the defence put forwatd by the said defendant appel. 
lant, and to state the material findings of the learned Subordinate 
Judge and the relief which he granted to the plaintiffs, 

Defendant No, 124 is the owner of ‘separate account No, a1 of 


Taluk Syed Mahammad Batir, Touji No. rogo of the Sylhet Collse- . 


torate. Appertaining to the said Taluk is a village called , Natirabad 
No. 2. He is also the owner of separate. account No. 7 of Talok 
Hamid Raja and owner of separate account No. 63 of Taluk Kaim 
Raja. He claims the whole of plot No. 1 and some portions of 
plots Nos 3,4 and.s of tbe plaint as parts of village Natirabad 
No, 2, and the whole of plot-No.2 of the plaint as part of the 
separated account No. 7 of Taluk Hamid Raja. He says the plots 
Nos, 10 and 25 are parts of Taluk Kaim Raja He also pleads that 
Dianat and Sitaram who were the proprietors of Taluk Hamid 
Raja (residuary) had intentionally committed, default and had 
purchased at the revenue sale in denamd with the fraudulent object 
of ejecting persons, who had already perfected their rights by 
adverse possession against the proprietors of the Taluk. At the 
trial, however, his case was that of the several persons who had 
purchased at the revenue sale, only Jogendra Kishen Chakravarty, 
who had acquired 4 annas share at the maid male, was a denamdar 
Dianat and Sitaram. ‘The said defendant further pleaded that 
in:any: event the plaintiff had not the rights and . privileges of 
purchasers at a revenue sale and. could notin law disturb his 
possession, that at any rate his possession was adverse to the 
patnidars of the patnis Nos. rto 5, that those fa/wís subsisted 
even after the revenue sale, that they had been treated as still 
subsisting by. Dianat and Sitaram they purchasing shares of the 
said patnis after the revenue sale, and. that tho'existence of the 
said jufmis prevented the plaintiffs from claiming: 442s possession 


or any. relisf whiteoevar agalast him. ~At the trial defendant No, | 
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ta4 gave up his defence regarding plot No. 5, and his alaim with 
regard to.the same has not been pressed before us —. .. =- . 

Tnasmuch as the first contention raised the question as to 
whether the lands which were in the possession of defendant No. 
194, a8 also the lands which were in the possession of the other. 
contesting defendants, most of whom are not before ut, appertain 
to the Taluk Hamid Raja (residuary), it was felt by both parties 
that a loeal investigation by a commissioner was necessary. The 
Thak maps of the villages Sultan Mahmudpur and of Natirabad 
No. s were accordingly put in evidence and marked as Exts. to 
and NN (r) and the first mentioned map was directed to be relaid. 
As the learned Subordinate Judge has held, and his findings in 
this respect bave been accepted by both sides as correct both 
these maps are valuable evidence of possession by the different 
proprietors at the time of their preparation; and there cannot 


.in fact be any doubt that the maps represented the etate of affairs 


at that time, for, as appears from the maps themsalves, they were 
prepared in the presence of the agents of’ the proprietors of other 
estates who had lands on the boundaries of or within: -Mouzas 
Sultan Mahmudpur and Natirabad No. a. B 

The task of relaying the Thak map of. Mouza Sultan Mahmud... 
pur in the locality was first enttuxed to a commissioner named: 
Biba Bimal Charan Ganguly. This gentleman submitted his 
report. with a map on. the 13th of November, r928.: Defendant 
No. 184 preferred objections in due course whereupon the learned 
Subordinate Judge, without superseding the report of Bimala Babu 
thought it, fit to appoint another commissioner, Babu Suratan 
Bhattacharji. After a fresh local investigation, the commissioner 
filed hirreport and map on the 4th of August,rgsr. Defendant. 
No,134 again preferred objections, Those objections were care- 
fully considered. by the learned Subordinate Judge and he came 
to the conclusion that.the map and the report of the commis 
sioner Babu Suratan Bhattacharj were substantially: correct, that 
isto say, that he had correctly relayed the Thak map of Mousa 
Sultan. Mabmudpur. In the result, basing his Judgment on the 
report of Suratan Baba, the learned Subordinate Judge found that 
a greater. portion of plot No. a and nearly thé whola of the eastern 
portion ‘of plots Not, 3 and 4, which had been claimed by defen- 
dant No. 124, a8 also plots Nos, ro and s6, were the lands of 
Taluk Hamid. Raja (residuary), and relying upon the report of 
Babu Bimala. Charan . Ganguly, he came to the conclusion that the 
whóle:of. plot No, x appertained to the separate account - No,.7 


- 
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of Taluk Hamid Raja and so belonged not to the plaintiffs but 
to defendant No. 124. The learned Subordinate Judge also held 
that Jogendra -Kishore. Chakravarti was not the desamdar of 
Dianat and Sitarim, but of his father Naba Kishore Chakravarti ; 
that the defendant had not established fraud on’ the part of Diana 
and Sitaram’; and that although Dianat and Sitaram ‘were 
unrecorded proprietors of the Taluk Hamid Raja (residuary) at 
the time of the revenue default and the revenue sale, they had by 
their purchase from the purchasers at the revenue sale acquired 
the estate free from all incumbrances; that by adverse possession 
for more than rs years, defendant No». 124 had become in law 
a joint proprietor of the. Taluk Hamid Raji (residuary) and his 
interest had passed along with the interest of other proprietors of 
the ‘elwk to the purchasers at the revenue sale; and that even if 
the interest which he had acquired by adverse possession were an 
incumbrance, that was annulled by the revenue sale, He also held 
that the Aa/wis Nos, a to 4 had merged into the proprietary interest 
of Dianat and Sitaram, and that in respect of those plots which 
were included in 2a/m/ No. 1 and pafat No. 6, the plaintiffs were 
entitled to Aas possession but jointly with Sukhdeb Namasudra 
and Baikuntha Nath Das. Onthe question asto wüich of the 
. plots in suit were included in the said two £ae/wis, ‘he recorded his 
findings in two tabular statements which-ere to be:found at pages 
352 and 259 of the paper book, With regard to the plots which 
are the subject matter of the appeal before us, those findings can be 
summarised thus: Plots Nos 2, 3, 4,10 and a6 are within fami 
No. 6 and plots Nos, ro and 26 only are within amí No, t. The 
decree which. the learned Subordinate Judge made against 
defendant No, 124 is to the following effect: that the right of the 
plaintiffs to plots Nos. 2, 3, 4, 5, 10 and 26 be declared, but subject 
to one anna share as appertaining to the Jas of Baikuntha Nath Das 
(Patni No. 6) in plots Nos 2, 3 and 4, and subject to 6 4th gandas 
sharo as appertaining to the said afat in plots Nos, ro and 26, and 
to 8 ples share as appertaining to the sataf of Sukdeb Namasudra 
in plots Nos ro and 26; and-thet- the plaintiffs do recover Akas 
possession jointly-with :Balkuntha Nath Das to the extent of- t5 
annas share in respect of plots Nos. e, 3 and 4 and to the extent of 
- t5 annas +334 gandas share in’ plots Nos. ro and s6, and that thay 
do recover joint Khas possession with Sukdeb Nemesudra to the 
extent of 13 annks share of Maliki intetest exclusive of otber $a/wi 
interest therein, if subsisting, ont of which Sukdeb ‘Namasudra 
tetains 8-pies share : 
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Dr. Basak who appears forthe appellant ies fiva questions 
before us which are as follows :— > 

(A) ‘That i should have been held that the. inte hive failed 
to prove that plot No. s and eastern portions of plots Nos, 3 and, 
which Ha to the west of the /&aÀ line as plotted by the: second 
commissioner, and plots Nos. ro and s6are within Taluk Hamid Raja 
(residuary). ` This involves a question as to whether the Thak map 
has been correctly relayed by the second commissioner or: not. 
Dr. Basak's contention is that the work of the commissioner -is 
unreliable, and should be set aside, and that there is no necessity 
for a further local investigation, as the case can bs disposed of on 
the evidence of possession, from which title can be inferred. In 
dealing with this point, we shall have to go into the details of,the 
argument which Dr, Basak had advanced for inducing usto hold 
that the work of the said commissioner is unreliable. ode 

(B) That even if it be held that the said commissioner's relay 
of the Thak is correct, the plaintiffs have not in any event acquired 
the rights and privileges of revenus purchasers as defined in 
paragraph (r) of section 7r of the Assam Land and Revenue 
Regulation (I of 1885), The position which he takes up is-that as 
Dianat and Sitaram were admittedly ugrecorded proprietors of 
Taluk Hamid Raja (residuary) at the time of the default and the 
revenue mle, they could notin law claim to have the right of 
avoiding incumbrances on the said estate, which had come into 
exittence either by their action or inaction or by that of the old 
proprietors. Tho substance of this contention is, that. proviso (3) of 
section 7r of the said Regulation applies, . 

- (C) That the interest which defendant No. 124 and his prede: 
cessor acquired by adverss possession against the old proprietors, 
that is to say, the proprietors of the estate, before the revenue sale, 
is an incumbrance within the meaning of section 7r, and that the 
said defendant did not become joint proprietor or co-proprietor of ` 
the estato,  . 

(D) That patnis Nom 1 to 5 were protected bs reason. ‘of 
proviso a(b) of: section 7r of the Regulation and the possession of 
defendant No, 124 and of his predecessors was really adverse to-tho 
patni interest and that ies uL the plaintiffs cannot.turn- out 
defendant No, 124 : and 

(E) That the learned Subordinate Judge bee decided mongiy 


- the question of merger, 


(A) We will now take up the first point urged by Dr. Basak. A 
glance at the second commissioner's map (the map of Suratan 
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‘Babu) will show that the location of the line joining ations 214 to 
220 d the Thak map of Mousa Sultan Mahmudpur is yery impor- 


. If thè: location"of the line be a little to the west ob tte line as 
re in the 'commissioner's map, then the plsiatide, claim to 
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-portions of plots Nos. 3 and 4 which are in the possession of defen- eee “Chandra 


“dant No. 124 would fail, for in that case the said portions would fall 
within Mousa Natirabad No, 2; but at the same time the plaintiffs 
would have within their estate more of plot No. 2 than has been 
given'to them by the decree of the learned Subordinate Judge. 
The position of this line joining stations 214 to 320 depends upon 
the exact location of station #14, which in its turn depends upon 
the exact location of station 309 of the Thak map of Mons: 
Sultan Mahmudpur, which corresponds to station 16 of the Thak 
map of Mouss Natirabed No. a, Station No. 214 of the Thak inap 
of Sultan Mahmudpur corresponds to station No. rr of. the ‘Rhak 
map Of Mousa Natirabed No. 2, and station 215 of the former 'map 
to station 10 of the latter map. A Khalis shown at this place 
between stations 16 toro inthe map of Mouza Natirabad No. a. 
This Kbal is not shown in the Thak map of Sultan Mahmudpur, 
but in the field book of the Thak of Sultan Mahmudpur stations 309 
to 316 are said to be in the bed of a Khal, station s17 on the east 
ofa homestead and stations.218 to sao on the bank of a Khal. 
Keeping in view the said facts, let us examine the soundness of the 
argument of Dr. Bak, after dealing with a general contention 
raised by him, which is that Babu Suratan Bhattacharji was not an 
honest man and that he had intentionally given an. unjust and 
manufactured report id favour of the plaintiffs, Dr. Basak says that 
the report of the _ first. commissiomer, Babu Bimala Charan 
Ganguly, was not accepted by the Court, and that the second 
coinmissioner Babu Suratan Bhattacharji was accordingly appoint- 
ed. This is not correct, We shall, however, deal with this point 
later on. Babu Suratan Bhattacharji was appointed a commis- 
sioner on the s8th of September 1989, and he was directed by the 
learned Subordinate Judge to be particularly careful with regard 
to the location of the Thak atation 209. The commissioner was by 
repeated orders asked by the Court not to delay the submission of 
his report. One of such orders is dated the 16th of May 1931. 
The next order is dated the 9th June, 1931, and it runs ae follows : 
“The Commissioner has not submitted his final report. To 16th 
June, 1931 for order. Ask commissioner to submit his final report 
and to explain why his conduct should not be reported to the Dis 
trict Judge. " (Page 9 Part r) On the roth June, 193r, the 
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commissioner made an application to the Court. which is printed 


at page.ror, Part r. Therein be stated that he had arrived.the 


day before-to submit bis final report in Court, but .unfortunately, 
his suit Case. which contained his final report and the case map 
together with ofher pagers, had been stolen during the night ; accord 
ingly he asked for reasonable time for preparing a fresh map and 


‘final report. Dr. Basak’s comment is this: as the commissioner in 


his petition admits that not only the final report and the map, but 


other pagers aleo had been stolen, how was it possible for him 


(without any materials) to prepare accurately another map, namely 
the map which he actually filed along with his report later on-on the 
Itth June, 1937. In his evidence, the commissioner says that only 


.his report and map were in the suit cass, which he' missed ‘but that 


the ofer pagers were ina sepitate bundle which was not ‘stolen; 
and that from those papers which included the field book (he could 
and did prepare the new map and the new report, :The faet -that 
the commissioner filed a field book) as-aleo a rough record óf his 
work in the Court supports his testimony given in Court. No. 


suggestion.was made in the lower Court that the field book and the 
-other papers which he eventually produced ware fabricated by him 


after the toth:Tune, 1931. ‘We do not think, .therefore, thst.iu-the 


circumstances, much can be.made of the fact that in. his application 


to the Court he.mentionéd the loss of the ofher papers also... That 


‘application was made the very day aiterthe théft and must -hayo 


been made ina hurry; and we cannot accept the suggestion now 
made that the whole report. and the map.as also the field book 


.- Which supports theimap filed in Court had all been fabricated after 


the alleged theft, The other material .on which Dr. Basak asails 
the.honesty of the commissioner is furnished by a post card written 
bythe commissioner onthe r4th March, 193t to the Amin of 


‘defendant No. 124. Itis Ex. E, printed at page 126, Part II, and 


runs thus. “I will go to. Jaintalr vza Habiganj for. some-special bpsl« 


pew, I may halt at Habiganj for one day.. Lam willing to. meet 


you once at that time, Please ses me gth Chaitra in the morning, 
I will stay at Promode Babu's.house, I hops you are doing well, " 
The suggestion that Dr. Basak makes is thet the commissioner was 


attempting to put-his report “to the highest bid; and this letter, he 
‘gays, Suggests that his report would have been in favour of defem 
. dant No. ts4, had his Amin settled up with the commissioner 
. The commissioner was exanlined as a witness fof defendant 
. No, 124+. Defendant No.-t24 put the post card to the commiseionet 
" for getting an admission that it.was in his handwriting and.got that 


? 
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admission, beyond.that he made no suggestion to the commissioner 
with tegard to- this letter. The plaintiff! pleader by further 


EI 
1998. 


questions cleared up -the:matter. `Ih- answer to thoée questions the. Jitendra Kt Kamer Pal 
ag 


witness said that he had-written this letter to defendant.. No. 1224's 
Amin and asked him to meet him at Habiganj, because he wanted 
to ascertain the way to Jantair from him; The matter is left there. 
Kailash Chandra Pal to whom this letter was addressed, the Amin 
of. defendant No, 124, was exabiined. No question was put:to him 
by defendant No, 134 asto whether he saw the commissioner in 
&coordanoe'with the said letter and what the commissioner. told 
hits atthe interview, In-this: stets of the evidence, we are of 
opinion that the materials-on the fecord are quite insufficient to 
sustain the seriotia charge levelled against the commissioner. The 
matter does not appear to have’ been canvassed before the Court 
below sand on thésé slender materiali: we are wholly: nable to 
accept Dr. Basak's contention, - ` 

From the commišæiòner’s report we - fnd: tiat the canim 
fixed four trijunctional points of the Thak of Sultan Mahmudpur 
in the locality on the- identification of the ‘plaintif’s Amin. 
They are stations Nos 64, 154. 18t and 181% The appel 
lana Aroia did not point out ifthe locality and place . correspond- 
ing-to these four trijünctional points, ` Both the plaintiff’ and the 


appellànt's Amins pointed cut to the commissioner at different. 


places three: other trijunctional points on the western side of 


villige -Sultan Mahmudpur.’ They are stations. Nos, 4; 15 and. 


3a ; and the: appellant’s Amin further pointed out another trijunc- 
tional point, namely. station No. aga on the same. side of the 


village. The commissioner could not accept any. of these four. 
stations, 4, 15,32, and 932 ag pointed out in the looglity by the: 


parties, and in his report he gave as his reason that there wers no 
landmarks. there which could be said to. have been in the same 
position from: thé'time- of the Thak, and which could enable him 
to verify the different positions of these four stations, In his report 
he -further stated: that. he verified the position: of stations Nos. 
64,154,181 and -18r34 by measuring the neighbouring chaks 
which weré well defined, meaning thereby that those chaks have 
‘remained-in the same condition ftom the time: of. the Thak, and. 
found that the plaintiffs" poihtihg ..was' correct, He did. not 
actually ‘survey in-thé locality the whole of the intervening space. 
between stations- 64 and 154, nor from station 154 to station 18r e 
but he surveyed’ good <portions: of the: intervening spaces, and: 
carted the Thak'line ón ‘the rest by plotting; :From Station: 18134; 
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he also carried the Thak line shown gi red line in his map, by the : 
process" of plotting on his map (not by -actual survey in the loca- 
lity) and placed station 209 at the spot shown in his map. That 
stition tallied with the position shown by the plaintiffs’ Amin in 
the locality, but did not tally with either of the’ two different - 
positions one to the north-west and the other to.the south-west, - 
as shown by the defendant's Amin on two different occasions," 
After having thus placed ‘station $09, he checked his work by 
actual survey of the neighbouring chaks which had remgined 
unaltered since the Thak, namely Chaks Nos rr and 1s of the 
map of Natirabad No. s and Chak 16a of the map of Mouzi 
Sultan Mahmudpur (page 106, part 1) He found that his location 
of station og satisfied the check. "Then he proceeded to plot 
the line-from station #09 to station #14, and pointed out thet the 
line ran within the bed of a Khal, which:is the exact position shown 
in the map of Natirabad No. s. From station -s14, he plotted the 
Thak up to stations 335 and #30, and there he also found that 
his red line corresponded with the southern boundary line of the: 
homestead of one Sisendra Namasadra, which homestead was at 
the time of the Thak the homestead of Ram Gopal In the field 


, book of the Thak of Mouza Sultan M :hmudpur, stations $25 to $30 


are shown as situated along the southern boundary of the homos- - 
tead of the said Ram Gopal. In one part of his report, the commis- 
sioner mentioned that he had to increase ia his plotting of the Thak ` 
the distance between Thak stations 123 and 124, which stations are 
between Thak stations 64 and 154; and he gave it as his reagon 
that the Thak map and the field book did not agree, for which 
reason he hed to make the corrections, In his report he does 
not expressly mention that he made any other corrections, or did 
not follow the Thak map and the Thak field book at any other 
place, Where in his report he had ‘stated that he had verified 
the location of the trijunctional points Nos. 64, 154, 18r and 18134 
by surveying neighbouring Chaks, he did not mention the number 
of those Cnaks, In his map he has shown by parallel black dotted 
lines a silted up Kbal over plots Nos, 3 and 4 of the plaint. -The 
Thak line as plotted by him is partly to the east and partly to the- 
north of the silted up Khal Such ia broad outline is the character 
of the cominissioner's report which has drawn the criticism of 
Dr. Basak. - Dr. Basak argues in the firstinstance that we cannot 
accept the .commisgioneg's location of; the trijunctional . points 
64,154,181 and 18134, In the ‘second place, he argues that station 
209 has not been correctly locate, Thirdly, he says that if the 
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commissioner had followed the measurement of the Thak meld 
book and the Thak map which tally from station 309 to- 230, the 
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red line over plots Nos. 3 and 4 would have. shifted. farther to the Jitendea K amai Pal 
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west and would have excluded from the plaintiff» residuary Chaks 
good portions of plots Nos. s and 4 for which the decree hag been 
given, Inthe fourth place Dr. Basak says that the commissioner, 
without mentioning anything about it, in. his report, has taken a 
shorter distance between stations 213 and sr4 a. longer distance 
between stations s14 and srg and a shorter distance between 
stations ars and 216, than that shown in the Thak map and Thak 
field book, and has thereby included a greater portion of plots 
Nos, 3 and 4 in the plaintiffs! residuary Chaks. In the fifth place, 
he argues that station No. 209 being the most material one, the 
commissioner, at any rate, ought to have proceeded from the 
trijunctional point 64 by the western side of Mouza Sultan 
-Mahmudpur, instead of by the southern, eastern and northern 
-aides thereof. In that case he would have had to go over a 
shorter distance to arrive at station s09 with the consequent 
chances of less error. We shall deal with these points in detail 
now. i l 

Regarding the first point, the commissioner in hie evidence 
says that he checked the position of the trijunctional station 64 
as pointed out by the plaintiffs! Amin, by reference to Chaka 
Nos. 17,18, 19 and ar. Nodoubt as Chak No. 17 is a gatit 
land (as has been pointed out by the learned Subordinate Judge), 
it would not be safe to presume that the boundaries of the said 
Chak have remained in the same condition from the time of the 
Thak.: But Chaks 18, 19, and ar, which are near about station 
64 are not palit lands, The commissioner took it that these 
Chaks Nos. 18,19 and 2r had existed in the same state, or at least 
may be taken to have existed in «he samo state from. the time of 
the Thak., Defendant No. 134 did not challenge that position 
in the lower Court, and no materials have been placed before us 
to induce us to take a view different from that of the commissioner. 
Ja his map the commissioner has shown by black lines that he 
had actually surveyed these Chaks, There is, therefore, no ‘point 
in the criticism of Dr. Basak that the commissioner did not 
mention in his report that he verified this trijunctional point by 
reference to-these particular Chaks. The map was there arid 
it was subjected toa critical exemination by defendant No. 124, 
as would appear from tho objections that he filed to the’ commis 
sjonsr’s report. Dr. Basak says that the red line representing 


Y, 


Saka. 


eoo anm 


THE CALCUTTA LAW JOURNAL. [Vou LXVII. 


the Thak line and the black line representing the result of actual 
survey of these Chaks in the locality did not exactly tally, as would 
appear from his map. It must be remembered that the commis 
sioner was not fixing in the locale trijanctionil poiat No. 64 by 
reference to those Chaks, but he was only checking the location 
of the said trijanctional point as pointed out by the plaintiffs! Amin, 
A glance at the map would show that although the red ani the- 
black lines of the seid Cnaks there do not exactly overlap each 
Other, they do substantially agree. We accordingly agree with 
the learned Subordinate Judge in holding that Thak station 64 
has been correctly shown in the commissionsr’s map. l 

With regard to the station r54, the commissioner in his 
deposition has stated that he veriel that station with reference 
to the residuary Chaks Nos. 95, 97, 98, 94 and 148 near it, Station 
I54 is, as Shown io the Tbak map, on the southern boundary of 
Chak 148 That Chak is of a peculiar shape, The commis 
sioner’s map shows there is a alight difference in the. eastern boun- 
dary but the northern boundary substantially tallies. Dre. Basak has 
stated and has stated correctly that for the whole distance from 
station 64 to station 154 there was no actual survey in the locality 
by the commissioner, that is to say, the Thak-line was not plotted 
as a result of survey in the locality. The commissioner's map 
shows that from station 64 he surveyed to his station 193; from 
station 193 there was no survey in the locality, but he began his 
survey in the locality from a point which is his station 542 of his map 
and which is on the bank of river Khoai, a little to the west of the 
Thak station 137. Station 193 is a littla to the north-west of Thak 
sation 118 Therefore roughly speaking, the line from Thak 
station 118 to Thak station 137 was laid on the map asa result of 
plotting only. In his report the commissioner mys that between 
stations 123 and 184 of the Ttak as plotted in his map, the distince 
is greater than that shown in the Tnak map ani he states that he 
made corrections here, inasmuch asthe Thak map and the Thak 
field book did not agree. In his examination before the Court, 
however, he admits that the Tnak map and the field book agree. 
Dr. Basak therefore says that there was no justification for the 
commissioner to take a greater length bstween stations 123 and 
124 than that given in the Thak map and the field book, and that 
if he had followed the Thak map and the field book there, station 
154 would not be at the place pointed out by the plaintiffs? Amin, 
but tbat it would have been much to the south thereof. . He 
further says that, although in his report the commissioner says that 
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he checked the location of stations 18x and 1813¢ by reference 


to the neighbouring Chaks, he does not mention in bls evidence | 


the humher of those Chaks, &nd his map does not show that he 
actually surveyed: any Chak in the locality near about stations 181 
and 18134. Stations 18x and 18134 ought therefore to be dis 
carded. With reference to the, stations 181 and 18134, the criti- 
cism of Dr. Basak is very weighty; and in fact Mr. Gupta appear- 
ing for the respondents has not placed any reliance upon the 
location of those two stations. Dr. Basak says that the station “154 
must accordingly be regarded as the only trijunctlonal point 
relevant for the purpose of locating by plotting station $09, and if 
station 154 be not in the position in which it has been placed, the 
commimioner's finding with regard to the location of station 209 
cannot be accepted. 

We have already remarked that the position of station 154 was 
checked independently by the commissioner b7 reference to the 
neighbouring Chaks there, especially to Chak 148. If Dr. Basak’s 
criticism with regard to che distance-between stations 123 and 194 
be accepted, the north line of Chak 148. shewn in red would not 
have coincided with or gone a little to the north of the black line, 
but would have been to the south thereof. It is however, neces. 
sary to examine the criticism of Dr. Basak that the- commis:ioner 
without any rhyme or reason had taken a greate: length between 
stations 193 and r24 than that given in the Thak map and Thak 
field book. It is necessary to advert to the deposition of the 
commissioner on this point. Itisto be found at the top of page 
158, Part I. The Chak shown as the remaining Chak Taluk 


Hamid Raja has. for its eastern boundary Thak stations 123, 124, 


125 and 1:6, It has for its western boundary Thak stations 1032, 
1033, 1034, 1035, 1036 and r27. The bearlog between stations 
1032—1033, stations 1033—-Ic34, and between 1034 —1035, 1035 
—1036 and ro036-——1s$7 are so small that for all practical purposes 
the lines between stations 1032 to 1034 and between 1034 to 137 
may be taken to be two straight lines What Ihe commissioner 
says in his evidence is that the “straight distance" between stations 
1032 and 137 is according to the Thak map, $ Bighas ro Cottas, 
By this we take it that he meant that the tota! length of the two 
straight lines are joining stations 1032, 1033 and 1034 and the 
other joining stations 1034, 1035, 1036 and 1:27 is 3 Bigbas io 
Cottas, according to the Thak map, But according to the Thak 
feld book it is 4 Bighas 2% Cottam The Thak field book and 
the Thak map therefore disagree j and the sommissioner has 
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given . preference- to. the measurement of the. Thak field rather 
than to that of the Thak map. Unless, therefore, a correspond 
ing correction is made of the eastern boundary of the said 
Chak, that is, between stations 132 and 126, that is to say, unless 
& correepondingly greater length be taken there the bearing of 
stations 126 and 127, that is to sey, the angle between. the lines 
125—126 and 126—127, would .not agree with that shown either 
in the Thak map or in the Thak fteld book, which is the same in 
both. To maintain the said bearing, the commissioner has taken 
a greater distance between stations 123 and 124. Admittedly 
there is a discrepancy between the Thak map and the Thak field 
book, so far as the western boundary.of the Chak is concerned. 
That mistake had to be corrected. The commissioner could have 
followed the Thak map in preference to the Thak fleld book. ‘But 
his preference of the field book over ths map has resulted’ in 
station 154 being placed where it ought to be, in view of the check 
work made. by surveying the neighbouring Chaks. We do not 
accordingly see any force in this contention of Dr, Basak; and’ we 
tust proceed on the footing that the trijunctional point 154 has 
been Correctly located. It is not necessary for us to examine in 
detail the plotting of the Thak line from 154 to rgo. The plotting 
from station 19o to station rgr, has been the subject of criticism. 
There also some correction was made by the commissioner: and 
the result of the correction bas been that the eastern boundary of 
Chak 158, has been found to tally exactly. There has been no 
separate criticism about the plotting from station 192 to soy. If, 
as wo hold, station 154 bas been correctly located, and if the 
commissioner was justified in making the correction between 
stations 129 and rgo, his plotting of the Thak has been correct 
atleast up to station. 207. Now it is necessary tò consider the 
location of station 209. Station 207 to. 209 is shown to be in the 
bed of & dried up Khal in the Thak field book of Mouzi Sultan 
Mahmudpur. (Page 104, Part II, Supplementary Paper Book) 
The Kbal is there. On the commissioner's plotting, the. red line 
between stations 207 and 309 is in the bed of the Khal The 
defendant appellant's Amin was not sure abott the position of 
station 209, for he pointed out its position at two different placas 
on two differant occasions, The check applied by the commis 


sioner by surveying Chaks Nos, rz and ts of Natifabad No. a and 


Chak No. 153 of Sultan Mahmudpur is in our opinion a satisfactory 
check, Dr. Basak has pointed out to us that the black and the 
ted lines there do not exactly tally, But they do substantially 
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tally, and as we have already remarked for the purposs of checking, 
this is quite sufficient. From stations s09 to ar3 the commit 
tioner’s plotting seems to us to be correct, as it has followed the 
Khal which is shown in the Thak map of Mouza Natirabad No, 8$, 
and the field book of village Sultan Mahmudpur also shows that 
> tbese stations are within a dried up Khal The next point of 
‘criticism isthat the commissioner has taken a shorter distance 
between stations 213 and a14 than that shown in the Thak field 
book and map, According to the Thak field book and the Thak 
map, the distance between. these stations is a Bighas 18 Cottas ra 
Chhitacks. But the commissioner has teken the distance to be 
3 Bighas 16 Cottas, There is a difference of 2 cottas ra chhittaks. 
That would be about x5 feet. When the commissioner was in the 
. box defendant No. 124's pleader simply asked him to measure -the 
distance between these stations as shown in his map, and he found 
that the distance between a bighas 16 cottas and a bighas 18 cottas 
ind 12 cbittaks, Similarly, there is a difference in the distances 
between stations 214 and ars as also between stations 215 and 216, 
According to the Thak map and the field book, they are respectively 
2 bighas 13 cottas 6 chhittack and 1 bigha 6 cotta respectively and 
.&ccording to the commissioner's map they ere a bighas r8 cottas 
6 chhitake and x bigha s cottas respectively. It does not seem that 
-any argument was advanced on these points in the lower Court, and 
we think, for good reasons, There is nothing in these points because 
the straight distance between stations 309 and 220 as plotted in the 
commissioners map is the same as in the Thak map, as also the 
straight distances from stations s09 to #14 and a14 to 320. 
If the commissioner's work here had not been correct,—and that 
point is very important—there would not have been any sube 
tantial coincidence of the red line between 235 and 230, which is 
beyond station 220, with the southern boundary of Sisendra's 
- homestead, There are bound to be little discrepancies when a 
Thak- map is actually relaid. Chances of small errors in the 
Thak survey are patent ; small errors in taking down the bearings 
would be due to defective instruments or to defective observations 
of Thak Amins who after all had no scientific training. Small 
errors or discrepancies in distance between stations can likewise 
be attributed to the unevenness of the ground-and slight errors in 
measurement. In almost every case where a Thak map is relaid 
small corrections have to be made, and where corrections are-to be 
made, as in the present case, the commissioner has applied 
corrections at the ptopef places, for as we bayo already held there 
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are good reasons for those corrections. We accordingly hold that 
the commissioner's work is substantially accurdte and that it would 
not be unsafa to go upon it No doubt defendant No. ra4 has 
been in possession for a very long time; and in cases of boundary 
disputes, specially with regard to small strips of land, the fact of 
possession has to be taken into consideration, In this case 
we cannot discard wholly the result of the local investigation 
and proceed upon the basis of possession only. Relay of 
the Thak map was essential, not only because at the time of the 
trial in the lower Court there were other parties interested in other 
plots distributed over the whole village but also for the purpose of 
determining the rights of the plaintiffs o¢s-a-vis defendant’ No. 124 
on account, as we have already pointed out, of the relative positions 
of plot Nos, 2, 3 and 4, Dr. Basak has not addressed us separately 
with regard to the plots Nos. ro and 26 and has only said that if we 
cannot accept as the starting point trijunctional point r54 as shown, 
the whole of the commissioner's report ought to be rejected.” But 
as we have already held we cannot reject the commissioner's 
report, there is therefore no substance in Dr. Basak's argument that 
plot Nos ro and s5 ought to go out of Taluk Hamid Raja 
(residuary). l 

In the commissioner's map the silted up Khalis shown, Dr. 
Basak says that that is the remnant of the Khal as’ shown in the 
Thik map of village Natirabad No, 2. ‘The Thak field book of 
Sultan Mahmudpur also shows that station 316 isin the bed of a 
Khal and that stations #18, #19 and a20 ‘are on the southern 
bank of a Sukba Khal. He says that there is evidence to show that 
the bed of the Sakha Khal as it was at the time of the Thak has 
been raised on both sides by the adjoining proprietors, and that, 
therefore, the Thak line ought to pass through the Khal as shown 
in the commissioner’s map. This argument assumes thac there bas 
been filliny'up in equal proportions on both sides, ' Evidence, 
however, shows that soms of the shops which are to the west of the 
Thak line as plotted by the commissioner, namely, the shops of 
Wahed and Majar are on the portions of the Khal which had been 
filled up since the great earthquake of r897. There is the evidence 
of plaintiffs! -witnees, Amjadali, examined on commission (not 
printed) and the crost-examlnation of Bharat Chandra Roy, a 
witness for defendant No.-re4 (also not printed). The red line at 
shown in the commissioner's map may, according to this evidence, 


. pass over places which were in the bed or banks of the Kbal as it 


existed before it was filled up after 1897. 
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. There remain-two other arguments of Dr..Basak to be con 
sidered. Thé firstisthat the. commissioner aught to have pro- 
ceeded from station 64 by the western side of the village Sultan 
Mahmudpur, and secondly, that the commiwioners, relay of 
stations 314 to $20 is wrong, asit does not agree with the relay 
ofthe two other commissioners Babu ,Harish Chandra Roy in 
1898 (Ex, 1) and Mr. D. N. Dutt in 1935 (Ex. BINOS 3 and 
4 of the Map Volume. 

With regard to the first point, it does not appear that the com 
missioner was asked asto why he did not  prccesd from station 
No, 64 by the western aide of the village and then by the northern 
side, then eastern and then southern ; and we do not get the benefit 
of any explanation, The commissioner had <o plot the whole 
village There were many other.parties conterting in the lower 
. Court, and even defendant No. 124 was interested in plot No, 26 
which is on the south-east.corner of the village which is nearer to 
a station No. 64 than plots Nos 1r, 2, 3 and 4 which are on the 
north-west corner of the village, The procedurs.adopted by the 
commissioner has this advantage, that he found another reliable 
trijanctional point on which he could act on the evstern boundary 
of the village, namely, trijunctional point 154. Inthe’ absence of 
‘any suggestion made to the commissioner we cannot on this ground 
alone condemn the commissioner's report. There is nothing in 
the argument that if the commissioner proceeded along the western 
side of the village first, -he would have to go over a lesser distance 
to reach «ation 309. By proceeding in the way.he did he had 
"had the advantage of checking his work satisfactorily at a point 
“very near “station 209; a8 for an instance, as the learned 
Subordinate Judge has pointed out, at Thak rs58. 

Regarding the last mentioned point, no doubt both the com- 
missioners Bibu Harish Chandra Roy and Mr. D. N, Datta had 
placed station #14 to the west of where it Las been placed by 
Suratan Bibu. Butto those sults in which those reports were 
submitted the plaintiffs or their prelecessors were not parties, 
These maps were used by defendant No. 134 in support of his 
objection to the report’ of Bibu Bimala Chara: Ganguly. It was 
by reason of the discrepancy between the mip and report of 
Bimala Charan Ganguly and those of the two commissioners that 
e doubt was created in the mind of the learned Sabordinate Judge, 

and according to our reading of his order dated the 4th June, 
1929, (Page ror A, Part 1), he did not set aside the map and 
report of Baba Bimala Charan Ganguly, but appointed. another 
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commissioner in order. that the position of the station 209 might 
be examined more carefully. It is very difficult for.us, in view 
of the próvizions of section 83 of the Indian Evidencé Act, to 
give pref&fénce to those maps, Ext&.r and NNs, as there is no 
reliable proof ‘of their accuracy. We APOLOIDE overtule this 
point ‘urged by Dr. Basak. 

Mr. Gupta appearing for- the respondents has not -— his 
crose-objection with regard to the dismissal of his client? claim 
with regard to plot No.1; and the question, therefore, of the 
correctness of the work of the first commissioner Babu Bimala 
Charan Ganguly on this part of the case on which the learned 
Subordinate Judge has proceeded in disposing of the claim of the 
plaintiffs to plot No. r, need not be considered by us ` 


The result of findings on this part of the case is that the plots 
Nos 2, 3,4,10 and 26 which have been shown by the end 
commissioner to be within the red line of his map appertain 
to Taluk Hamid Raja No, 54730/2 (residuary) and plot No. r as 
shown within -ed lines appertain to separate account No. 7 of the 
said Taluk. 


B&C. Woe will now take up the and and third points urged 
by Dr, Basak. Section 40 of Assam Land and Revenue Regula- 
tion (r of 1886) authorises the Deputy Commissioner to sell 
revenue paying estates for arrears of revenue, either the whole 
estate or a share for which a separate account has been opened, 
as the case may be, and unlike what is found in the provisions of 
Act XI of 1859 (which we will hereafter call “the Bengal Act), the 
the effect of such sale in both cases is the same, whether the 
property sold be an entire estate or a share comprised in a 
geparate account. This follows from the words of Section 71 of 
the Assam Regulation, as construed by this Court [Mahomed 
Nasim v. Kashi Nath Ghose (1) ]. The enacting part of Section 
JI says that “Property sold under section 70 shall be sold free of 
all encumbrances previously created thereon by any other person 
than the purchaser". Then follow three provisos, the first being 
subdivided under two clauses (a) and (b) ; clause (a) being in two 
part& For the purposes of this case, , clause (b) of the first proviso, 
and the third proviso ara important, the former providing that 
nothing in the section shall apply to “tenures created dona Ade and 
at a rent not lees than the fall amount of the revenue fairly payable 
in respect of the land’. The consideration of this proviso will 


{1) (1898) L L. R. a6 Calo. 194, 
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come up in connection with the fourth point urged by Dr. Basak, 
The third proviso runs as follows ; : 

"Nothing in this section shall apply when the purchaser isa 
recorded or unrecorded proprietor or settlement-holdet of the 
estate," The meaning is plain: if the whole estate or the share 
forming a separate account of an estate is sold for arrears of 
revenue, the purchaser wil take it free from all encumbrances, 
but if the purchaser was already a proprietor, recorded or 
unrecorded, at the date of the sale, he will take it subject to 
encumbrances, 

Dr. Basak says : 

(i) that the interest acquired by his client by adverse posees- 
sion is an encumbrance within the meaning of the section. 

(ii) the plaintiffs cannot avoid it, because 


(a) the purchase at the revenue sale held on the roth Septem- 
ber, rgr3, was by unrecorded proprietors one of the ostensible 
purchasers, Jogendra Kishore Chakravarty, being the dvvamdar 
of Dianat and Sitaram Shaha 


(b) that even if that case of desami be not established, the word 
"purchaser" used in the enacting part of the section as also in the 
third proviso means and includes an assignee of the person or per- 
sons purchasing at the revenue sale. He says that even if Jogendra 
Kishore had purchased for himself, Dianat and Sitaram who subse- 
quently purchased from him and his co-purchasers, would not be 
entitled to avoid any encumbrance which had subsisted at the date 
of the revenue sale, because at that date Dianat and Sitaram were 
admittedly unrecorded proprietors. The effect of this part of his 
argument is that by a process of interpretation of section 7r, the 
Assum Legislature in enacting Regulation I of 1886 must be taken 
to have laid down the same law asis enacted in express terms in 
. section 53 of the Bengal Act (the second case therein mentioned). 
In dealing with this part of the argument we shall proceed upon the 
assumption that the interest acquired by adverse possession com- 
pleted before the revenue sale is an incambrance within the mean- 
ing of section 7r of the Regulation, although our view is, for 
reasons which-we will hereafter formulate, that such an_ interest is 
not an encumbrance as used in the section, 

The first question of fact that has -to be considered is whether 
Jogendra Kishore Chakravarty was the denamdar of Dianst and 
Sitaram. In the written statemant defendant No. 124 makes a 
gonsral statement to ths eff»ct that the plaintiffs who were same of 
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the proprietora had made intentional default and purchased at the 
revenue sale in demas, The suggestion there is as if all the soven 
persons, Brajansth Dass & others, who appsared as purchasers at 
the revenue sale were Aesasdars of Dianat and Sitaram. When, 
however, evidence was led, defendant No. 124 adopted the position 
that six out of the said seven.guction-purchasers had purchased for 
themselves and only the seventh Jogendra Kishore Chakravarty 
was denamday for Dianat and Sitaram and-demsamdar not for the 
whole of the 4 annas share he represented, but only in respect of 
3 annas thereof. The plaintiffs’ case also was that Jogendra wasa 
Óenasidar, but for his father Nabakishore, who is admittedly a man 
of means. The defendant's casa as finally developed rests entirely 
npon the oral testimony of Baikanta Nath Dutt, Kamini Kumar 
Bhattacharjee aui Prakash Da. These witnesses are speaking from 
memory of events which had occurred about 20 years ago. Kamini 
Bhattacharji admits that he had no psrsonal knowledge as to 
whether Jogendra was denamdar for Dianat ‘and Sitaram, but came 
to know of it from talks he had with his other co-purchasers one of 
them being Prokash. Prokash inferred denaie, because at the ti ne 
of payment of the purchase -money in the Collectorate, Jogendra 
paid for r anna share and Dianat’s nephew- for the remaining 
3 annas share, In crossexamination he is materially shaken. He 
did mot see what amount Dianat’s nephew paid. He did not 
know at the time of sale that Dianat and Sitaram had a share in 
the purchase but he suspected that they-had soms share, and very 
probably he came to know from another co-purchaser Kunja Roy 
that they had shares. Kunja has not been examined and this 


‘evidence is mere hearsay. This evidence is materially different 


from the evidence of Baikanta Dutt who says that even before the 
sale the shares were fixed.’ The evidence on the point in our 
judgment is meagre and unreliable and on such evidence we 
cannot disturb the findings of the learned Subordinate Judge 
om the point.’ The story told by the appellant’s witnesses is inhe- 


‘rently’ improbable. 


It follows, therefore, that the seven purchasers at the revenue 
sale acquired the property free from encumbrances under section 
71r'ofthe Regulation. Assuming for the moment that the interest 
acquired by defendant No.- 124 by adverse possession is an encum- 
brance it would still be not an encnmbrance created by act or de- 
fault of these seven purchasers or of any of them; and none of 


- them were recorded or unrecorded proprietors of the estate that 


> was:sold, The rights and privileges that they acquired, inclading 


eta. 
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the right to eject encumbrance holders could be transmitted by VIVI. 
them to their heirs, or transferred .to any person purchasing the 1938." 
estate from them. "The right to annul or avoid encumbrances Jitendra Ke Kumar Pal 
is not a right or privilege personal to the purchaser at the revenue Choudhury 


sale. It is a right of property appertaining, so to say, to the es- Déberdra: Chandra 
tate purchased at the revenue sale. An assignes for the purchaser TEM s 
at à revenue sale, whoever he may be, would accordingly acquire i 
the right or privilege to annul encumbrances which his assignor had. 

By a revenue sale under section 70 of the Regulation there is no 
transmission or transference of title from the old proprietors tó 

the purchasers at such a sale, Such a purchasers title springs 

from a new root altogether. On these principles, apart from statu: 

tory enactments, it would appear to us to follow that ifa purchaser 

ata revenue sale, who was not a recorded or unrecorded proprietor 

and who was not responsible for the ercumbrance on tbe estate 

later on sells his rights to one who was a recorded or unrecorded 
proprietor at the time of the revenue sale, the latter would step 

into the shoes of the former, and would be entitled to exercise ull 

the rights, including the right to avoid or annul encumbrances, 
which the former had acquired by bis purchase. This position ib 
sought to be met by Dr. Basak in the following way. His &rgu- 

ment is that two fundamental principles must be kept in view. 

One is that the State must have security for the revenue charged 

on the estate and the other that contract of parties must be rerpec- 

ted. The first is secured by recognising the principle that thé 
estate when sold for arrears of revenue shall pass to the purchaser 

in the same state or condition in which it was when the first enga- ` 
gement was made with the proprietor, and tbis Legislature. has ex- 
pressly enacted. He says that on principle sanctity of contracts 
should be touched only when the security of the State for its de- 
mands is at stake and not otherwise. The Bengal Act, says hé, 
brings out these principles in sections 37 and 53 and the Assam 
Regulation in section 71, When a defaulter, says he, purchases 

an entire estate in Bengal at a revenue sale or purchases it later 

from a stranger purchaser at such sale be does not get the right 

to annul encumbrances. When a purchaser who was not proprié- 

tor purchases an estate or the share forming a feparate account 

in Assam, he cannot avoid an encumbrance created by him. As 

for instance when a gafeiday purchases at sucha sale he cennot 
avoid a darpalni created by him before the revenue eale (fire . 
paragraph of section 71) or when à recorded or unrecorded pro- 
prietor purchases at such a sale be cannot .avoid or.annul encun 
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brances (proviso 3), Such being the indication of the Assam Re 
gulation, says he, it would follow that when a recorded. or unrecor- 
ded proprietor gets by purchase the estate from a stranger revenne 
mle purchaser, he must take the estate subject to all encum- 
brances or interests which he could not have avoided at a time 
when he was proprietor before the revenue sale.’ ) 


The paramount concern of the State since the Decennial Settlé- 
ment was for adequate protection ofits demands. The security 
is afforded by giving the purchaser at the revenue sale a much 
greater right than the old proprietor. All encumbrances created, 
imposed or suffered to grow since the time of the first settlement 
of the estate, are wiped out or can be wiped out by such a pur- 


. Chaser, with certain exceptions which are made not on the principle 


of respecting sanctity of contracts even to a limited extent, but on 
other principles which .may conveniently be called principles: of 
policy. This is apparent on an examination of the third and fourth 
exceptions and the proviso to section 37 of the Bengal Act, and 
proviso 1 (a) and proviso (2) of the Assam Regulation, The disabi- 
lity that is imposed on an old co-proprietor in the matter of avoid- 
ing encumbrances, if he purchased at the revenue sale, as imposed 


by section $3 of the Bengal Act and by proviso 3 of the Assam 


Regulation cannot be justified on the basis of contract, for the 


encumbrance may not be the result of a juristic act at all or may 


not be the result of his contract but that of his other co-sharers, 
Such purchasers have, in our judgment, been placed by the legis 
lature in a position different from and less favoured than that of a 
stranger purchaser not on the ground that sanctity of contracts is 
to be respected so far as they do not interfere with the State’s 


public demand, but on grounds of policy. In the case of Skam 


Kumari v. Rameswar (1) it was argued before the Privy Council 
that the first part of section 53 was enacted for the purpose of 
preventing defaulters reaping the benefit of a revenue sale, but Sir 
Arthur Wilson in delivering the judgment of the Board over ruléd 
the same saying that that part has not such a limited operation 
and the section must be construed as it stands. [ Shaw Kumari 
v. Rafa Rameswar Singh (1).] This decision indicates that it 
would not be right to imagine principles of a like nature in cons- 
truing the plain words of the statutory provisions of defining the 


_ rights, privileges and disabilities of a purchaser at a revenue sale. 


If we are right in holding that the exceptions made ia sections 37 


(1) (190g) L. R. 21 f. A, 126 ; 1. L. R. 52 Calc, 27. 
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and 53 of the Bengal Act and those made in section 71 of the a 
Assam Regulation have been made solely because. the Legislature 1938. 
thought that tbey sbould be made on grounds of policy:as to how Jitendra Kumar Pal 
far and to what extent the rights of others in the estate" should be RT 
protected on a revenue sale the omission of that part of section 53 EE E A Chandra 
of the Bengal Act, which provides that a recorded or unrecorded 
proprietor or co-proprietor or co-partner who ty repurchase or 
Otherwise may recoyer possession of the estate sold for arrears of 
revenue takes subject to all encumbrances, in the Assam Regule- 
tion puts an end to Dr. Basak’s contention, The Bengal Act was 
in force in Sylhet till 1886, when it was supplanted by the Regu 
lation of the year (I of 1886)- Its omission signifies that the 
Legislature was not prepared to extend that rule of policy to Assam. 
A detailed comparison of sections 37, 53 and 54 of the Bengal Act 
with sections 7o and 71 of the Assam Regulation would show that 
the Legislature was not prepared to respect in Assam the rights of 
other persons on a revenue sale to such an extent as was recognised 
in Bengal. 

The next line of argument of Dr. Basak is that the word 
"purchaser" in the first sentence of section 71 and in proviso 3 
must be construed to include an assignee of the purchaser who 
actually bids at the revenue sale. The enacting part of section 71 
would according to his contention run as follows :— - 

“Property sold under section 70 shall be sold free of encum- 
brances previously created thereon by any person cther than the 
purchaser (the person whose bid was accepted at the revenue sale) 
and kis assigns”, and the proviso would run as follows: “Nothing 
in this section shall apply when the purchaser (the person whose 
bid was accepted at the revenue sale) ov Ais assignee is a recorded. 
or unrecorded proprietor.” He says that the word ‘purchaser’ has 
been construed in statutes par? materia to luclude his assign. He 
develops this argument by saying that it has been held that the 
power that has been given by section 37 of the Bengal Act to a 
purchaser of an entire estate at a revenue sale to annul encuny 
btances can be availed of by bis assignes and that by holding that 
‘the word ‘purchaser’ used in section 37 of the said Act inclues his 
assignee, In support of bis contention he refers to the decision 
in Narayan Chandra Kangtadanih v. Kaesistoar Roy (1) and 
‘Maisuddi Biswas v. Iskan Chandra Das (2), The question in the 
-last mentioned case was whether the beneficial owner who had 

(1) (1902) 1 C. L. J. 579. l 

(s) (1910) 13 C. L, J. 293; 13 C. W. N. 706. 
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purchased in the name of a denamzar, who was mentioned in the 
sale-certificata as the purchaser, could claim t» exsrcise the right 
of annulling encumbrances, the contention of the defendant being 
that it was only the certified purchaser who could do so. Tat 
contention was overruled. Mukerjee, J. first examined the 
different sections of Act XI of 1859 and came to the conclusion. 
that where the Legislature had in view only the certified purchaser 
it mentioned him as such, but in section 37 the word used was 
simply purchaser and not certified purchaser. In the course of 
bis Judgment, however, he used the following sentence which has 
supplied the argument to Dr. Basak. 

"We may here observe that section 37 has, in this respect 
been always liberally construed as shown by the case of Narayan 
Chandra Kangsabanih v.. Kasiswar Roy (1), where the expression 
purchaser in section 37 was interpreted to include a transferee, a 
sub-lessee, as also a person who has succeeded to the estate of the 
purchaser by inheritance.” 

When we look to the judgmsant in Mamyan Chandra Kangsa- 
bawi’s case (1) we find, however, that the word “purchaser” in 
section 37 was Dot conmstrusd or interpreted to include an assignee, 
a sub-lessee etc. of the purchaser. What was held was that the 
right which the purchaser has to annul encumbrances is not a 
right personal to him only. It can be patsad to an assignee or 
sub-lessee of the estate or any portion thereof and is also a 
heritable right. The position is made clear by the language used 
by Banerjee, J. and also on the fact that the case of Xoylash 
Chunder Dutt v. Jubur AH (2) was expressly relied upon by him, 
a case which had held that that right was a vendible subject. Even 
ifin these decisions that result was arrived at by construing tho 
word “purchaser” in that manner we do not think that they could 
be invoked by way of analogy tothe case beforé us, the effect 
of which would be to add to the statute not only some words but 
also to.'extend the scope of the limitation, The plain words of 
section 71 of the Regulation indicate that the Legislature had in 
contemplation only the time of the revenue sale and nota date 
posterior thereto. The effect of the revenue sale is to be deter- 
mined by the character of the person who purohasss atit, We 
accordingly hold that Dianat and Sitaram and thereafter the plain- 
tiffs, who are their heirs, had the sams rights and privileges which 
the seven revenue eale purchasers had, and these rights and privi- 

(1) (1902) 1 C. L. J. 5797 

(a) (1874) 2a W. R, ag. 
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leges were not abridged by the estate corning by repurchase to 
the unrecorded proprietors; -` Under the Bengal Act the matter 
would be different because there is an express statutory provision 
on the subject, This view of ours renders superfluous the decision 
of the question asto whether the interest acquired by a person 
by adverse possession by:remaining in occupation for twelve years 
or more before the revenue sale adversely to the old proprietors 
is an encumbrance or not. Butasthe matter has been argued at 
some length before ts we may briefly state our views and reasons 
in support thereof,- ^ > 

Two views have been taken in the pastin revenue sale cases 
by this Court, One view is that such an interest is an encom- 
brance. ` The other view is that such an occupant acquires by the 
length of his possession a title in the defaulting estate. If his 
possession extended for the requisite period over whole of the 
lands or the separate share of an estate and was adverse to all its 
lawful proprietors, he becomes the sole proprietor of that estate 
or of the separate share, asthe case may be, but if his possession 
extended over a portion or if he had excluded only some of the 
]awful proprietors he becomes& part-proprietor or co-propristor 
of the estate and on a sale for arrears of revenue his right is gone. 
The difference in these two viewp2inte bas no importance or 
significance in cases where the parchaser at the revenue sale 
acquires the estate free irom encumbrances or with power to annul 
encumbrances and sues for possetsion within 12 years of the con- 
firmation of his sale, but where such a purchaser acquires subject to 
encumbrances or wheres his suit is brought beyond 12 years of 
the confirmation of sale but within ra years of his-obtaining posses- 
sion from the Collector the matter assumes great significance. In 
Bengal where a share recorded ina separate account is sold for 
arrears of revenue the purchaser purchases the share subject to 
encumbrances (Section 54). If title acquired by adverse posses- 
sion against the old proprietor be an encumbrance the occupant 
cannot be turned out by the purchaser, but if the former had bs- 
come a proprietor or co-proprietor of the separate share so sold, by 
his adverse possession, he can be turned ont, the purchaser having 
got by his purchase the title of all persons in the separate share 
so sold.. In cases whore the entire estate has been sold with power 
to the purchaser to annul encumbrances the matter also assumes 
importance in connection with limitation. If such an interest is 
an encumbranca it must be avoiled under article.zar of the Limi- 
tation Act within 12 years from the date of the confirmation of the 
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sale but if the other view is taken the suit to turn out the occupant 
would be in time if instituted beyond ra years of the confirmation 


Jitendra Kuwar Pal of the sale but within 12 years of the date when the revenue 


Debendra Chandra 


Lal 


authorities delivered symbolical possassion to the purchaser, an 
event which must necessarily occur at a date subsequent to the date 
of the confirmation of the sale, Article r42 of the Limitation Act or 
possibly 144 being applicable, Much weight, therefore, cinnot 
be given to such expressions that adverse possession is an encum- 
brance used in judgments in cases where an entire estate in Bengal 
was sold at a revenue saleto a stranger purchaser and where 
the suit for possession was prouent within 13 yours of the confir- 
mation of-the sale. 

The first reported case relating to a revenue sale is LuhAmecr 
Khan v. Coliectow of Rajshakye (1). The revenne sale law in 
force then was Act XII of 1841. The question there was whether 
lapse of time bad barred the revenue sale purchaser from 
recovering possession from a person who had been in adverse 
possession for more than 12 years, Although secilon-a7 of 
the Act was cited at the bar the case was decided upon the 
ground that even if adverse possession had conferred upon the 
occupant “a positive title by prescription the property, privileges, 
and rights which the first engaging proprietor 'had at the time of 
his engagement and which was hypothecated for Government reve- 
nue would be in that event mere words, not of any substance," In 
the next case Kao Ramsunkur Roy v. Bijoy Gobinda Bural (s) 
also the question of limitation arose. lt was held that as the reve- 
nue sale purchaser by his purchase got & right which was much 
in excess of the rights possessed by the old proprietors for whose 
default the sale was held, a new cause of action accrued against 
the occupant on the date of revenue sale and the suit for possession 
would be in time if instituted within ra years of the date. The 
same question was raised and answered on the-same principle in 
Goluch Monet Dossee vy. Huro Chunder Ghose (s) in which the 
revenue salo was held under Act XI of 1859. The-two Sudder 
Dewani Adalat casea were relied upon but the language used by 
the Judges would seem to suggest that encroachments by.neigh- - 
bours were not encumbrances as used in Act XI. but that same 
principles as are applicable to encumbrances öt under-tenures 
created by the old proprietor woald. be 2 aca to’ such en- 

(1) (85) 73.D. 116. 

(a) (1883) 8S. D. 824... Es : 

t3) (1867) 3 W.R. 63.. - EL VU NEN 
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cróachments Just after this a decision which has been treated 
asa leading case on the subject- was pronounced by Sir Barnes 
Peacock, C. J. [ Womesh Chunder Goopto v. Raj Narain Roy 
(1y]  A'critical examination of the case is necessary.. A trans 
ferable under-tenure, loosely. called a faini, was sold for 
arrears ‘of rent under section 105 of Act X of 1859 and purchased 
by the landlord who then sued for possession. On the: question 
of limitation Phear, J. and Bayley, J.-differed. The defendant 
was in occupation for more than r3 years before suit, which was 
however brought within 12 years of the rent sale. Phear, J. held 
that the suit was not barred as the plaintiff could not sue the 
trespasser before his auction purchase; he was then only entitled 
to receive rent from the under-tenure-holder. Consequently the 
cause of action upon which the plaintiff was then suing did not 
accrue to him till by his auction ‘purchase the under-tenure was 
put to an end. - His cause of action on which-he was suing accord- 


ingly first accrued at the date of the auction sale, Bayley, J. held - 


that the landlord could have during the subaistence of the tenure 
jn the bands of the defaulting tenant sued for declaration. He 
admitted. that if the purchaser at the rent sale had been any other 


person than the landlord the cause of action for a suit for possession 


against the trespasser would have accrued at the date of the sale. 
This concession had to be made because such has been the "course 
of decisions before, thé matter being first decided in that manner 
in the-case of a sale of a fatui, so far back as 1850 (1850, 6 S. D. 
849) The matter was carried further and was finally heard by a 
Bench presided over by Sir Barnes Peacock, C. J. The Chief 
Justice held ‘that the cause of action first accrued at the date of 
the: rent. sale because the purchaser at such sale- acquired the 
under-tenure free from encumbrances and for that he relied upon 
6 S, D. 849. ʻi If the grantor " said he, is entitled: to make the 
under-enure answerable for arrears of rent in the state in which 
he created it, and to sell it for that purpose free from incum- 
brances, the purchaser’s right to have it in the state in which it was 
created accrues when he purchases it.” .He pointed- out that 
notwithstanding: adverse possession for more than: 13 -years by the 
trespasser the lands so occupied by him would still be a part of 
the under-tenure sold, for tbe landlord could diatrain the crops 
grown by him under section ris of Act X of 1859. - The, answer 
which Bayley, J. had given that the landlord.conld sue for declara- 
tion while the trespas was continuing and -had aa i ii Ina 


(1) (1868) 10 W. R. 15. 
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right by prescription is then dealt with and it is pointed out that 
the cause of action in the suit was quite different, Then he 
pointed out the danger if the failure of the grantor to sue for 
declaration be held to bar his right to possession when the 
undertenure later on fell into his possession by his purchase 


ata rent sale, Then follows the passage that “how could the grantor 


of an under-tenure sell the under-tenure in the state in whith he 
created it, if the purchaser is to be barred by limitation against 
persons'who have encroached: upon the under-enant" This 
case decides that a new cause of action to recover possession 
accrues to the auction purchaser at the rent sale, time running 
from the date of le, and the ground is that the continuance of 
the possession of the trespasser constitutes an infringement on bis 
right, the right which hs acquired at the sale. The cases following 
thereafter, be those cases of rent sales under the Patni Regu- 
lation or under the Bengal Tenancy Act or other rent law or of 
revenue sales under Act XI of 1859, treat adverse possession as 
an encumbrance. The matter was left open by the Privy Council 
in Bipradas Pal Choudhury v. Kamini Kumar Lakiri (1) and car 
not be said to bave been determined by the said tribunal in 
Katyayani Debi v. Uday (a) as the judgment of Lord Salvesen only 
approves that pert of passage of Sir Barnes Peacock’s judgment in 


. Womesh Ckunder Goopto’s case (3) where he pointed out the 


diffi. ulties and dangers. to which zeminders would be put to if they 
were bound at their peril to sue for declaration whenever any 
trespass was committed against their tenants. Inthe majority of 
these cases decided by the High Court (which are collected at the 
foot-note at page 1473 of Mitra on Limitation, 6th Edn and in 35 
C. L. J. 36) in which language was employed to indicate that 
adverse possession was an encumbrance it would have mattered 
little whether the occupant’s interest be treated as merely dimi. 
nishing or curtailing the right of the old tenant or proprietor, as 
the case may be, or treated as absolutely extinguishing it. In 
few cases, and these arising under the revenue sales law—either 
under Act XI of 1859 or the Assam Regulation (I of 1886) the 
distinction became material and at once a clear cut Line of reason- 
ing was adopted. Only two cases really, as we will shew later 
on, strike a discordant note, namely Mususad ae Y. Brojenéra (4) 


(1) (1921) Le R. 48 I. A. 499. 

(2) (1924) L. R. ga L A. 160 3 30 C. W. N. 1. 
(3) (1868) 10 W. R. 15. > 
(4) (1914) 30 C. L, J. ato. 
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and Prasanna Kumar Dutt v. ]nanendra : Kumar Duft (1), and 
in one there is obiter [Syam Sundar Dass v. Ivans (2)] in tune 
with the seme. . 

The first case of importance of a sale under the Assam Rezula- 


had purchased a share for which a separate account had been 
opened, for arrears of revenue and sued for possession within 
12 years of his purchase, The defendant stated that the lands in 
his possession were parts of a skkm; Aasiram faluk which had 
existed at the time of the present settlement ard claimed protection 
under proviso r (a) of section 7r of the Reguladon. The findings 
were that the sA/kmu faluk had existed from the time of the 
Permanent Settlement of the estate, but it comprised only a portion 
of the lands in suit, The rest was outside the sikm faluk but 
the defendant had possessed the same for more than 12 years 
before the sale as part ofthe said ‘aly’. The question raised 
was whether the interest thus acquired by adverse possession was 
an encumbrance within the meaning of section 71 or not. The 
contending views of the Advocates centered round the words 
“created” and the contention of the defendant was that an 
interest to be an. encumbrance must be one actively created by 
the old proprietor and that an Interest acquired through his inac- 
tion or laches was not an encumbrance. This argument was sought 
to be supported by drawing a distinction between the word 
"create" used in the Assam Regulation and the word "impose" 
used inthe Bengal Act, but it was held thet the difference in the 
language was not material and the interest of the defendant was 
an encumbrance. It ig to be seen that the defendant by bis 
adverse possession only claimed a limited interest, namely of an 
interest subordinate to the proprietor. His assertion was not 
hostile to the proprietory interest. According to his assertion he 
became, so to say,a tenure-holder under the proprietor by the 
fact of bis possession and since his possession began after the crea 
tion of the estate, the tenure right thus acquired was an 
encumbrance. His possemion had not excinguished the pro 
prietory right to the lands in bis possession and he never claimed 
to have extinguished those rights, In Afwswzak Bibs case (4) 
however which was also ofa revenue sale purchase held under 
the Amam Regulation the defendant was in adverse possession 


(1) (1918) L L. R. 43 Calo. 779. i 
(a) (1934) L L. R. 60 Calc. 1267. (3) (1895) I. L. Re 26 Calc, 194. 
(4) (1914) 20 C. L. J. 210. . 
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but of the proprietory interest he having claimed to have remained 
in possedsion of the land as part of an adjoining estate (we have 
examined the paper book of S A, No. 1686 of 1910) Mahomed 
Nasim’s case (1) was applied without much critical examination 
and the interest so acquired by him was treated as an encümbrance 
on the estate sold at revenue sale, Karmi Khan v. Brojo Nath 
Das (2) which was of the same type as Mohamad JVasiw's case (1) 
where aleo the claim by adverse possession was not of a right 
co-extensive with the right of the old proprietor whose estate was 
sold under Act XI of 1859, was also relied upon.  Maswsak Bibi's 
caso (3) was decided in the year 1914, but two earlier decisions 


. passed in the years 1908 and 1909 respectively, Xumar Kalananda 


Singh v. Syed Sarafat Hossein (4) and Rahimuddi Munshi v. Na- 
lint Kanta Lahisí (5) which we will presently notice were not con- 
sidered at all, In both the cases, Kumar Xalamasda Singh v. 
Syed Sarafat Hossein (4and Rahinuddt Munshi v. Nabin Kanta 
Lakiri (5) a share in respect of which a separato account had been 
opened with Collector was sold for arreara of revenue under Act 
XI of 1859 and purchased by the plaintiff, The sale passed the 
share sold subject to encumbrances (section 54) The defen. 
dant was in adverse possession for more than rg years of some 
lands appertaining to that share before the revenue sale, asserting a: 
right not subordinate but co-extensive with the right of the old pro- 
prietor. If his interest was an encumbrance on the share sold 
at the revenue sale his possession could not be disturbed by the 
purchaser, but if he had become by this adverse possession à co- 
proprietor with the rightful owner ofthe share so sold, the title 
acquired by him had passed to the auction-purchaser, The latter 
view was adopted and the plaintiff got a decree, Karmi Khan’s. 
case (2) was distinguished on the ground that adverse possession 
there gave to the occupant an interest subordinate to' the old 
proprietor, In 1915 two reported judgments were delivered. 
The first in point of time is the case of d/far Ax v. Brofendra 
Kishore (6). An unrecorded proprietor had purchased at a revenue: 
salo held under Section 70 of the Assam Regulation, By reason. 
of proviso (3), Section 71 he purchased subject to encumbrances. 
He was resisted by the defendant.who had been in long possession: 


(1) (1898) LL. R. 96 Calo, 194, (a) (1894) I. L. Ras Calc, ,244. . 
(3) (1914) 20 C. L. J. aro. ' 

(4) (1908) 1a C. W. N. 598, - 

(s) 41959) 13 C. W. N. 407. 

(6) (1915) 24 C. L, J. 60. 2 2 z 
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on an sasertion that the lands were parts of his adjoining estate. 
It was held that the defendant by his occupation had become a 
co-proprietor of the estate sold for arrears of revenue which he 
was bound to pay under Section 63 and so his interest had passed 
to the plaintiff on sale and he could not resist the latter's claim to 
possession, No previous decision is considered in this judgment. 
The second case of the year is Prasanna Kumar Dutt v. Jna- 
nendra Kumar Dutt (>) Tho revenue sale was under the Assam 
Regulation and the suit was brought by the purchaser witbia r2 
years from the date when he obtained possession through the reve- 
nue authorities, but beyond 12:yesrs of the date of the confir- 
mation of sale. The defendant was in adverse possession on 
a claim that the lands were his absolutely. If the interest 
acquired by him was an encumbrances the suit was barred 
under Article rar of the Limitation Act. The plaintiff con 
tended that Article r42 was applicable and time ran against 
him from the date when symoolical possession was deli- 
vered to him by the revenue authorities, His contention was over- 
ruled and on applying Article raz the suit was dismissed. Æw- 
mar Kalananda’s case (a) and. Kakisiudéi Munski’s case (3) were 
cited by the plaintiff but not followed and reliance was placed on 
Karmi Khans case (4), a caso of a quite different type and on’ 
Nuffier Pal Chowdhry’s case (y), a case of a sale under the Patni’ 
Regulation where the acceptance of any of the two viewpoints 
already indicated would have made no material difference to the 
result, The case of Prasanna Kumar Dutt (1) was of the ‘same 
type as the case of Mokin Chandra v. Pyarilal (6) which was. 
decided the next year and the case of Dalkuntka Nath: Das 
v. Sheth Asdulla(7), In none of these two cases, however 
Prosamsa Kumar — Dui?s case (1) was considered. Tho 


decisions in these cases, however, were in clear conflict with’ 


Prasanna Kumar Dutts case (1), Article 142 and not Article rsr 
having. been applied and the suits beld to be in time, In Modis 


Chandra’s case (6) the position was examined in greater detail- 


than in Aftar B's case (8) and the same conclusion was reached. 
The next case in which the interest acquired by adverse possession, 
the occupant claiming by such possession a proprietory and hot a 


(1) (1915) I. Li R. 43 Calc. 779. 

(2) (1908) 12 C. W. N. $28, (3) (1909) 13 C. W., N. 407. 

(4) (1894) L L. R, 22 Calc, 244. (5) (1897) L L. R, as Caló, 16% 
(6) (1916) 25 C. L. J. 99 3 I. L, R. 44 Cale. 418. 

(7) (1928) 38 C. W. N. 778. 

(8) (1915) 24 C, L. J. 60. 
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subordinate interest, was said to be as an encumbrances on the 
estate sold for arrears of revenue under the Assam Regulation is 
the case of Syam Sundar Das v. Joans (1) but the observation is 
an obiter and the earlier cases noticed above which had taken 
contrary views were not noticed in the Judgment. In this state 
of the case law we would have referred the point toa Full Bench 
but as our decision on the other points dealt with before makes 
the point not very much material, we do not follow that course. 
Our vjew however is that the view expressed in Mohim Chandsa's 
case (2) and the cases which have taken the same view is the 
corréct view to take, Section 28 of the Limitation Act extin- 
guishes the right of rightful owner but as title to land cannot 
remain suspended, it vests in the wrong-doer the moment the title 
of the rightful owner is extinguished, and that right so acquired 
by advérse possession is equal in orbit to that extinguished. Mr. 
Gupta says that’ the acquisition of title by adverse possession is in 
effect the result of a statutory conveyance so to say. That was 
the view taken in some old English decisions collected at page 117 
in Lighwood's Time Limit of Actions, but as has been pointed out 
by the learned author by reference to later authorities that view 
is no longer accepted. as sound. Although we cannot go to the 
length of accepting Mr. Gupta's contention, we agree with the view 
propounded in Moim Chandra’s case (2) on the ground we have 
stated above, 

D, & E. There now remains the consideration of the 4th 
and sth points raised by Dr. Basak, He cannot now be allowed 
to make a case under proviso 2, clause (b) of section 71, and fay 
that the different patnis are protected thereunder. No such case 
was made by his client either in his written statement or before 
the lower Court. The protection afforded by that proviso depends 
upon whether the garni rents are not less than the proportionate | 
revenue fairly payable for the lands covered by the paral potfas, 
That raises a question of fact on which no evidence was led. We 
cannot allow the appellant to raise a new point for the first tims 
here, a point which would require a remand for. taking additional 
evidence at this stage. ` 

The position that the possession of defendant No, 124 was 
adverse to the jafmidass of Patnis Nos. r to s and to the pro- 
prietors of the estate cannot be maintained, The earliest of these 
alnis was created in 190% and the evidence led by tho appellant 


ab (1999) L L. R, 60 Cale. 1287. é 
(a) (1916) 35 C. L, J. 99; I. L. R, 44 Calo, 412. 
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is that he and before him his father and grand-father were in por 
session for more than 3o years before the revenue sale. Tneir 
possession therefore began before the creation of any of these 


ainis and had ripened into right before any of the passis was - 


created. Their adverse possession therefore was against the pro- 
prietors of the estate. Even if such possession began before and 
the twelve years were completed after the creation of the fa/mir, 
their possession would be considered as adverse against the proprie- 
tors of the estate on the principle fcrmulated by.the Judicial -Com- 
mittee in Bipradas Pal Choudhury v. Kamini Kumar Lahiri (1) 
and the title thus acquired by him and his predecessors’ possession 
would not on the principles we have already discussed be of any 
avail in resisting the plaintifs claim for possession, Regarding 
the question of merger we do not see how it furthers the case of 
any of the parties: If the interest of the appellant could not 
otherwise be avoided by the plaintiffs we do not see how the fact 
of the merger of the pafais or any of them in their pro 
prietory right acquired from the purchasers at the revenue sale 
would enable them to do so. This position has been made clear 
by Sir Barnes Peacock in Womesh Chunder Goopto's caso (2). As 
however the fa/mis were acquired after the Transfer of Property 
Act, those $a/wis in which the plaintiffs became 16 annas owners 
would merge in their proprietory right; under the law as enacted 
in section rrx(d) of the Transfer of Property Act, the question of 
intention being wholly immaterial Patnis Nos a to. s would thus 
merge in the plaintiffs proprietory rigbt but Patni No. 1 would not, 
asthe plaintiffs did not acquire the whole of it The learned 
Subordinate Judge granted to the plaintifis a decree for Joint posses- 
sion with Baikuntha Nath Das and Sukdey Namasadra, The 
plaintiffs in their memorandum of crose-objections attacked this 
part of the decree but Mr. Gupta feeling the difficulty created by 
the fait that Baikantha Nath Das and Sukdev: Namasudra are 
not parties to the appeal has not pressed his crost-objections, which 
is accordingly dismissed but without costs. 

The result of our decision is that both the appeal and the croes- 
objections are dismissed, The appellant must pay to the plaintiffs 
respondents the costs of this appeal. We assess the. bearing foe 
at Re, $50. 

_ BA, No a2 of 1934- 

The appellants in this appeal are defendants Nos. J1^ to^ 73 

and their interest is confined -to plot No. $3 of the plaint, The 


(1) (1921) Le R. 48.1. A. 499, ` (2) (1868) 10 W. R. 1e. 
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‘points arising on their defence which are common with those of 


defendant No. ra4 have already been dealt with by us in the 
connected appeal (No. 18 of 1934). The Subordinate Judge declared 
the plaintiffs 16 anpas madd interest ia this plot subject to 8 
pies share of Sukdev Namasulra In what we have called Patni 
No, 1, and gave the plaintiffs Joint possession with Sukdev. They 
attack this part of the decree and say that the plaintiffs’ right ought 
‘to have been made subject to x anna 6X gandes of Baikunath Nath 
Dass faini and r anna of Kamini Kumar Bhattacharjoe’s palmi 
and also subject to what we have called patnis Nos 1 tos and 
another patei created by Ex. R (12) & $af/mi which we will here- 


after’ describe, Kamini Kumar seid uiu who. is defendant 


No. 68in the Court below and a respondent in this appeal has 
filed a memorandum of crossobjection in which he supports the 
case of the appellants so far as his a/ai is concerned. The plain- 
tiffs have filed a memorandum of crostobjection in which -they 
say that theirrights ought not to have been declared: subject to 
"Bukdev Namasudra's patni interest and that they should not have 
been given Joint possession with Sukdev but exclusive possession, 
"For the reason that Sukdev is not a party to the appeal this cross- 
objection of the plaintifs is not pressed. “We will enter into the 
“details of the patnis of Baikuntha Nath Das and Kamini Kumar 
‘Bhattacharjee when we will deal with the appellant’s attack on the 
decree, as we have not mentioned these two patets in the con 
“nected appeal. 
A special defence was taken by the appellants which is fo be 
found in paragraph 33 of their written statement (p. 4, pt. I) and 
„the point, namely res judicata, arising on the special defence which 
has been pressed before us will have to be considered in this 
"appeal. .We will deal with tbis special defence, tga, the point of 
sos judicata first.. The facts bearing on this point are these ; 
. Lal Govinda Dhur, the grand-father of these defendants, pur- 
chased from “a tenant of Taluk Hamid Raja a parcel of land little 
over one Kedar in area. This is plot No. 33 of the plaint and 
the lands of Schedule I of their written statement, In 1897-Lal 
x sold to Golak Chandra Ker the right so purchased by 
him (Ex. L-—not printed) and on the 8th November, 1897 took 
from the latter a sublease of.the selfsame lands (Ex. J—p. 1, 
Pt II). On a pert thereof stood the aska of.Lal Govinda, 
“Golak who had his own dwelllog House to the south of Lal 
Govinda’s dasha took’ a pain? of Sasi Mohan Dass's (Baishaka 
Dacei’s son and heir) 4 annas share’on the 3rat December, 1306, 


- 
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This gatas included not only the lands he had purchased from pdt 

Lal Govinda but also the lands, on his own dasha. (Ex. R (12)— 1998. 

P. 12, PL II} We will call this Patni No. 8, Thereafter he sold Jitendra Ka Kumar Pal 
his gatei to one Girindra Nath Kar on the soth March, 1907 Choudhury ` 
(Ex. O (g)—not printed} In rgro Syam Sundar Das, a patnicar Debendra Chand 
under tho proprietor of Taluk Kaim Raja brought a suit for poe Saba 
sesgion against 15 persons in the Court of the Muusif of Habigunj 
(T. S. No. 810 of 1910). The appellants’ father Prokash Chandra 
Dhur was defendant No.1, his father Lal Govinda having died 
before. On the death of Prokash during the perdency of the suit 
the appellants were substituted in his place. Girlndra Kar was 
defendant No. 13. Dianat, Sitaram, Bishake Dasi and other 
proprietors of Taluk Hamid Raja were also defendants. In that 
suit Syam Sundar Dass claimed the lands in suit as part of Taluk 
Kaim Raja The lands in suit ie a portion of plot No. 33 of the 
plaint of the suit we have before us and has been described in 
Schedule II of the written statement of the appelants, That suit 
of roro was decreed on compromise against Girindra Kar and 
decreed ex parts against the other defendants. By the compromise 
Girindra took a lease from Syam. Sundar ofthe lands. In 1917 
Syam Sundar sued the appellants beore us for possession on the 
allegation that Girindra’s tenancy under him having come to an 
end they, the appellants, could no longer remain in possession. 
To this suit the appellants only were parties, Syam Sundar 
ultimately succeeded in his suit and took, possession and the 
appellants to maintain the enjoyment of their dwelling house which 
they had already constructed onthe land at great costs took on . 
the 18th May, 1921, a darj$eimi settlement from Syam Sundar 

by paying a heavy premium (Ex. M-p. 25, Pt. II} On these facts 

the appellants maintain that the decree passed in T, S«No. 310 

of roto (Ex. CC. 3 (1)—9p. 14, Pat. II) is res judicata, on the point 

as to whether schedule II of their written statement is within 

Taluk Hamid Raja or not, the plaintiffs inthe suit before us being 

the legal.representatives of Dianat and Sitaram who were parties to 

that suit of 1910 and. they, the defendants Nos. 71-473, being the 
representatives of Syam Sundar by reason of the aforesaid Dar 

gaini settlement. The plea of sss judicata which was overruled 

by the learned Subordinate Judge has been canvassed before us. 

We do not see any force in the appellants’ contention... The 

appellants no doubt are Syam Sundar’s representatives but the 

plaintiffs respondents ara not litizating iu this suit under the same 

title asin th» suit of roro, To the suit of rgro Dianat and Sita- 


a, 
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T ram were no doubt parties but that suit was before the revenue 
1938. sale of 1913. The decision in that suit would not have been sss 
Jitendra Kamar Pal judicata against the purchasers at the revenue sale and so could 
Choudhury not be against Dianat and Sitaram in their character as assignees 


Debendra Chanda Of these purchasers at the revenue sale. On this ground alone 
saha. we hold that there is no substance in this point urged by the 
appellants. 

It only remains to consider the appellants’ attack on the 
terms of decree, At the revenue sale held on the roth September 
1913, Baikuntha Nath Dass and Kamini Kumar Bhattacharyya were 
two of the purchasers, each having 1 anna share, On the r8th Sep- 
tember, 1914 Kamini granted a $a/mi of his share to Baikuntha 
Nath Das reserving an annual rent of Re 52 (Ex. i1i(a)—not 
printed) We will call this $a/sí. Patni No. 6. On the rath May, 
1915 he sold his proprietory right to Dianat and Sitaram who 
accordingly took the share so purchased: gubjzct to Patni No. 6. 
On the rrth August, 1917 Dianat and Sitaram purchased in the 
denami of their officer Kamal Charan Dev from Baikuntha Nath 
Dass his safni interest in some specific plots of land (Ex. 1 (f)— 
p. 66, pt. II of paper book of F. A. 18 of 1934) We will have 
to construe its provisions in eome detail The appellants com 
tend that Baikuntha Nath Dass retained to himself r anna—63/f 
gds. interest of the patsy in plot No, 33 and some other parcels 
of land as $símidar. This r anna-6}{ gde, interest we will 
cali as r anng 6% gda of Baikuntha Nath Dases $a/wi, On 
the ryth September rory he sold to Kamini Kumar Bhatta- 
. charya a part of his interest in plot No. 33 along with 

other parcels of land by a Kobala (Ex. O (4) (not printed). 

- The appellants contend that by this document Baikuntha Nath 

Dass transferred the $a/»i interest in 1 anna share of plot No. 33 
and retained the remaining 6% gds. share therein, We will have 
to construe this document later on. 

We have already stated that Baikuntha Nath Dass had' by his 
purchase at the revenue sale acquired one anna share in Taluk 
Hamid Raja No. £4730[s (residuary). He granted a pated of this 
share in specific parcels of land to Kamini Kumar Bhattacharya by 
a falta dated the rsth January, rgrs (Ex. R (r)—233, Pt. II) 
This gated we will call 1 anna of Kemini Kumar Bhattacharya’s 
patni or Patni No. 7. The appellants’ case is that plot No. 33 
is included in this aw but the plaintiffs respondents’ case is that 
it is not so included. If plot No. $3 is included, plaintifis proprie- 
tory interest in plot No. 33 would be subject to this $a/s/, We will 


pop 
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consider Ex. R (1) first. Its meaning is plain. Baikuntha granted 
in gated 1 anna share not in a specific parcel of one soma of land 
out of a larger parcel of 4 Kedars in area but he granted $afsí of bis 
I anne share io the whole of 4 Kedars of land—one owa mention- 
ed in the document representing his one anna share in the said 4 
K of land. The translation in the paper book is misleading 
but the Bengalees is quite clear. One soma is exactly 1/16th of 4 Ke 


dara The 4 Kedars of land dealt. with by this document is 


described in detail in the schedule at the first of the document 
and the and commissioner found that plot No, 33 is included in 
the said schedule (p. 116, paragraph 15, Pt, 1 of paper book of 
F. A. 18) The plaintiffs did not file any objections to the com 
missioner's report but the learned Subordinate Judge seems to 
think that the comimissioner/'s finding in this respect is wrong, as 
plot No. 33 is ata distance from plot No. 32 of the plaint, the 
case of Kamini and defendants Nos. 71—73 befng that both these 
plots make up the lands described in parcel in the schedule annexed 
to Ex, R(i). Aglance at the commissioner's map will however 
show that plots Nos. 32 and 33 constitute one parcel of land 
within one eet of boundaries makiog an irregular figure of the 
shape of a horseshoe with Chuck No. 62, a Chuck of Taluk Ma- 
dan Raja protruding to a great extent between them. That would 
account for the said two plots appearing at same distance froin 
each other, We accordingly hold that the learned Subordinate 
Judge was not justified in rejecting the commissioners finding. 
The plaintif? maak rightin plot No. $3 must accordingly be 
subject to Patni No. 7. We will now consider the appellants’ case 
with regard to Patni No, 6 Ex. 1(f),p. 66, Pt. II of paper book 
of F. A, 18), the sale deed executed by Beikuntha Nath Dass in 
favour of Kamal Charan Deb has three schedules attached to it. 
Schedule I comprises 30 out of the 33 villages of Taluk Hamid 
Raja. Vilage Sultan Mahmudpur is not one of these villages. 
Schedule II contains some specific parcels of land of village Sultan 
Mahmudpore, This does not include plot No 33. Schedule III 
contains some specific parcels of lands of Sultan Mahmudpur. It in- 
cludes plot No. 33. By Exhibit 1(f) Baikuntha sold to Kamal Dev 
his sated interest of Patni No. 6 in schedules I and IJ. By this Bat 
kuntha’s interest in Patni No. 6 so far as it related to plot No. 33 
did not pass to Dianat and Sitaram through their bvsamdar Kamal 
Dev but was retained by the former for which he undertook to 
pay Rs, a on apportionment as $a/wi rent to the superior landlord. 
He did not sell to Kamal Dev his interest of Patni No. 6 in Sche 
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Cm, dule III. The material part of this document is as follows s—"I sell 

1938. to you my claim to a paří in four annas share of Baikuntha 

Jiten i Pal Nath Dass and 7 annas share of the gate! of your masters in the 

Choudhury lands of Schedule III.” He thus sold rz/r6ths of bis claim on 

Debends, Chandra ACCOUNT of these fa/mis and retained the remaining 5/16ths share 

Saha. which is equivalent to 6% gds. aogandaseri6 annas, Mr. 

Gupta has conceded that the plaintiffs malik right in plot No. 33 
must be subject to this 6% gds. patsai, 


By Ex. O(4) Baikuntha sold to Kamini on the 17th September, 
toro one anna share "owned by him,” treated as sixteen annas in 
the lands of schedule II below and half anna’ jaw; right out of 
my one anna gored right in the remaining lands of Mouza Joar Sul- 
tan Mabmudpur.” The commissioner has found that Schedule II 
of Ex. O(4) includes plot No. 33. Kamini therefore acquired 2 
annas share in plot No. 33 in $a£mí right one by Ex. R (r) Patni 
No. 7 and the other by Ex. O (4) the latter being a conveyance 

- to bim of a part of Patni No. 6. We cannot accordingly accept 
Mr. Gupta's contention that Kamini has only one anna share in 
1599) patni right in plot No. 33. 

Kamini has raised the same point in his crostobjections which 

is really in support of the appellante’ case on the point. 


The contention that plaintiffs! makiki right must also be subject 
to Patnis Nos. t to 5 has already been dealt with in the connected 
appeal These fa/wis having been created before the revenue sale 
no longer subsisted after it, not being protected under proviso 
t (b) of section 71 of the Regulation, We have already held that 
the plaintiffs have got all the rights and privileges of their vendors, 
the purchasers at the revenue sale. Patni No. 8 created by Ex. 
R 1a stand on the same footing ag Patni Nos. r to s, it also hav- 
ing been created before the revenue sale, 


FT asus d 


The result of our conclusions is that the appeal is partly 
allowed, as also Kamini’s croes-objections which relate to plot 
No. 33. The decree of the learned Subordinate Judge is thus 
modified. The decree relating to plot No. 33 will run thus : “that 
the plaintiffs’ waJ/&i title of 16 annas will be declared in plot No. 
33 subject to 8 pies share of the fami of Sukdev Namasudra, 
t anna 6M gds. of Pa£wí of Baikuntha Nath Daseand r anna of 
the $a^i of Kamini Kumar Bhattacharya, and that they do reco- 
ver joint possession with Sukdey Namasudra, Kamini Kumar 
Bhattacharjya and Baikuntha Nath Dass. As the appellants have 
Eucceeded in part only but have failed substantially we direct them 
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to pay half costa to plaintiffs respondents which would in- 
clude half the hearing fee which we assess at Rs roo, Kamini's 


cross-objectiona are also allowed to the extent indicated above 
but without costs. 


A, uw Appeal No. 18 and  Crossz-objection 
dismissed. - Appeal No. 22 partly 
allotesd and Cross-oDjeclion of Dafen- 
dant No. 68 allowed. Cross-objection 
by Plaintiff. in No. 22 dismissed, 


Bofors Mr. Justice L, W. J. Costello and M». Justice 
H., R, Fanckridge. 


SREDHAR CHANDRA ROY AND OTHERS 
p, 


SREEMATI KUSUM KUMARI ROY AND OTHERS.* 


Term granted subject to a condition agains! assignmeni—Anignment, if 
void—Efect of restraint by covenant only—Granier, tf can withhold 
ffom the grantee power te assign absolutely —~Mourashi Mokrart patta— 
Tranaferes to fay a Chauth £m case of tranaer— Effect of such a clause— 
Grantee's power of alienation, tf Hastted. 


"If a term is granted subject to a condition against assignment, an assign- 
meat by the lessee will be void: bat if the restraint is by covenant only, the 
lessee, by asalgning, commits a breach of covenant, but the assignment itself 
is not vok, though the landlord can put an end to It as soon as the assigns 
ment comes to his knowledge, If the kase contains a power of reentry.” 


Redman's “Law of Landlerd and Tenant,” Sth Hditien, p. 359 referred to. 


[t is not disputed that a grantor oan by a stipulation withhold from the 
granteo the power to assign absolutely; it follows that he can make the 
power to assign subject to conditions and oen stipulate that any purported 
assignment which does not fulfil the conditiors shall not be valid. 


* Letters Patent Appeal No, 10 of 1937, in. S. A, 398 of 1936, decided 5y 
Mr, Justice C. C. Biswas ou aoth August; 1937, affirming the decree of S, C, 
Chakravarti, Esq., 1st Additional Subordinate Judge, Allpore, dated tho 
ath of November, 1935, teversing that of Moulvi Shaharuddin Ahamed, Esq., 
Munalf, 3rd Court, Alipore, dated the oth of March, 1945. 
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Where a Mourash! Mokarari Patta contained a clause which provided 
that in ‘the oase of a transfer, the transferee should pay a Chauth (f. e. one 
fourth of the consideration money) to the landlord as mutation fee, and also 
provided that in default of such payment the transfer would not be valid : 

Held (1) That the clause did not operate as a covenant, as there was no 
covenant on the part of any one to perform any obligation ; 

(2) That ft was, In effect, a restrictive condition which limited the nhs 
power of alienation; and therefore In the absence of any statutory 
provision which would invalidate such a condition, the transferee, who did 
not pay the Chauth, acquired no title, the transfer In ber favour being invalid. 


Letters Patent appeal by the Defendants. 

Suit for declaration of title to and for possession of a certain 
jalkar tenancy. 

The material facts will appear from the following judgment of 


C. C. Biswas, J.: By r mwowraski moharari pottah dated 
the 3rd January, 1892 (Exhibit r)a jalkas tenure wes created in 
favour of two persons, Tusturam Ghosh and Joydeb Mondal, who 
held it in undivided shares of 1s annas and 4 annas respectively. 
On the 8th April, 1918, by a registered Aodala (Exhibit 2) Joydeb’s 
gons sold their four annas share to plaintiff,and it is this share which 
is the subject matter of dispute in this appeal. Plaintiff claims it on 
the strength of this abala, while defendants Nos. r to 3, appellants 
before me, claim. it by virtue of a Court sale in execution of an 
alleged rent decree. The decree was made in Rent Suit No. 367 
of 19238, and. was for arrears of rent of the entire fa/Àar, Tho 
sale took place on the a4th June, 1929 and was confirmed on , 
the 8th January, 1:93o. Defendants who were the auction 
purchasers at the sale thereafter took possession and are said to 
have ousted the plaintif from her 4 annas share, and this gave 
her cause of action for this suit. 


Plaintiff repels defendants’ title under this purchase on the 
ground that the sale did not pass the tenure admittedly she had 
not been made a perty to the rent suit, and she contends accor- 
dingly that the decree in execution of which the sale took place 
was not a rent decree under the Bengal Tenancy Act. 

The decree (Exhibit F) is on record, and shows that besides 
the recorded tenants of the jalkar, plaintiffs husband Priyanath 
Roy had been impleaded as the defendant in the suit, On this 
defendants attempted to. make a case in the trial court that 
plaintiff was a Óewamdars of her husband. The attempt succeeded 
in that Coart, but failed in the Court of appeal below. There was 
in fact nothing to show why Priyanath was made a party, 
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whether as a transfereo of the 4 annas share in tbe ssam; of his 
wife, or because he was a person actually in possession, or for any 
other reason, Mr. Bose on behalf of the appellants sought to 
attack the finding of the Subordinate Judge on this point as not 
being a proper finding of ieversal but was soon convinced that 
thety was no adequate grounds for such attack. For the purposes 
of the present appeal, it must be taken, therefore, that plaintiff 
was not a denamdar, but the real transferee herself, 


423 
Cvit 
1938. 
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Was she, then a necessary party to the rent suit as she com- . 


tends? If she was, the suit could not have been properly consti- 
tuted, and it is conceded tbat tbe decree would not be a rent 
decree, It is the defendants’ plea on this part of the case which 
has formed the substance of the appeal before me. The conten- 
tion which they raise isa challenge to plaintiff's title under her 
Aebala (Exhibit s), and is based on a particular clause in the 
potiak creating the fa/kar. This clause is to this effect — 

"If at any time you (grantees) transfer by sale any land (com- 
prised in the tenure) then the transferee shall be bound to pay 
us (grantors) a ¢howfh or one-fourth of the consideration money 
as Adarif (mutation) fee ; ia default of such pawment his transfer 
shall not be valid.” 

Admittedly no ¢howfk had been paid by plaintiff on her purchase 
in terms of this clause, and it is said, therefore, she acquired no 
title which the landlords were bound to recognise, and was not a 
necessary party in the rent suit, 

The jaj&ar, as already stated, was a mowrashi moharari tenure, 
that is to say, permanent, heritable and transferable, It being in a 
permanently settled area, it wag undoubtedly open to the pro- 
prietors under section 179 of the Bengal Tenancy Act to grant 
the lease on any terms agreed on between them and their lessees. 
There could be no objection, therefore, to :he parties insesting 
the clause referred above in the lease, and it may be assumed 
they were bound by it so far asit went. Tte question is, hon 
would affect a transferee from the lessees. 

Mr. Bose put bis cause on this head in this way 1 the stipula- 
lation, he said, was a covenant running with the land, and waa, 
therefore, binding on the plaintiff as assignee of the term, and 
in support of his argument, he cited a decision of Mukerji, J. in 
Nabjan Sardar v. JVabwrali Afolla(1), which :it was pointed out 
was on all fours with the present case. -This is the line of argu- 


ment which had also found favour with the -Mransif who dismissed 


(1) (1932) 37 C. W. N. 873. 
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the suit accordingly. Mr, Lahiri’s answer was mainly directed 
to showing that the covenant was not one running with the land: 
inasmuch as no right of reentry on breach of the covenant had 
been reserved in the lease. 

With all respect, this was not in my opinion a correct 
approach to the problem. To invoke the doctrine of a — 
running with the land in tbis case to make the plaintiff liable for 
payment of the «eAow/A seems to me to betray a confusion of ideas, 
What is meant by saying that a covenant running with the land is 
binding on the sswignee? If a covenant runs with the land, it 
means that he who has the one is subject to the other, and that, 
therefore, an assignee of the terms will be bound by it in the same 
way as if he was a party to the covenant himself. The validity of 
the assignment is, however, assumed: if for any reason the assign ` 
ment fails, there can obviously be no question of an assignes being 
bound by the covenant. If the validity of the assignment is 
affected by a breach of the covenant, it will be not because the 
covenant is binding on the assignee, but because the covenantor is 
himself bound by it. Itisonly after the land has passed to an, 
assignees by a valid aseigoment that the question of his being 
bound by the covenant can arise. A covenant implies two parties, 
he who makes the covenant, the cotenantor, and heto whom it is 
made, the covenantes, and it must create an obligation by the one 
to the other that something shall be or shall not be done, If such 
a covenant runs with the land, then an assignee shall be bound to 
perform the obligation in the same way as if he was the covenantor 
himself, Supposing in the present case the covenant was for the 
lessee to pay ths chowth to the lessor upon a transfer, it. might no 
doubt be said that this would be binding on an assignee in the 
sense that the assignee, though not a party to it, would be like 
wise bound to pay the chowtAé to the lessor, if and when in his turn 
he made a transfer, In other words. to say that an assignee is 
bound by a covenant running with the land is merely to my that 
the assignee shall be liable to perform the same obligation in 
relation to :the land as the covenantor. It need hardly be pointed 
out that for a covenant to run with the land, it must “touch and 
concern the thing demised,” and at common law there must 
also be a privity of estate between the covenanting parties. Ses 
Spencer's caso (1) ;. per Martin, B in Sevens v. Coss (13) 1 per Lord 
Loreburn, L. C., in Dewar v. Goodman (3). 


(1) rSm. L.C. 62 (rath > (1584) 5 Coke 16. 
(a) os L. R. 4 Ex. 2 
(3) 1909] A.C. 78 Gs). 


wi 
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It will be seen that the covenant in the present case is not that 
the lessos shall pay the chowfh, but that it shall be paid. by the 
transferee: there is no obligation to pay imposed on the covenantor 
which may pass to an assignee from him so as to bind him to 
make a similar payment in similar circumstances, much less to pay 
it ppon the assignment to himself, To put the matter in another 
way, ther, is in fact no covenant here by the lessee to pay the 
chouth: it is ‘meaningless, therefore, to speak of 2 covenant running 
with the land. If the plaintiff is to be held liable for payment of 
the chowsh, it must be on some other basis, 

It is true that in the Mabjen Sardar v. Neburalt Mola (1) 
(swva) there was a similar clause in the lease as in the present case, 
expressed as follows “If you transfer the lands of the fewa to 


any body, then the purchaser would be bound to pay into my 


Sarkar as mutation fee one-fourth of the amount which would be 
the fair price of .the land at the time if such fee is not paid, the 
transfer will not be valid"; and Mukerji, J. held that such a 
covenant runs with the land and remains operative during the 


entire period of the lease, . I venture respectfully to submit that - 


this was.not a correct way of regarding the covenant, In support 
of his view, Mukerji, J. relied on the case of Sarada Kripalala v. 
Bepin Chandra Pal (2), but a careful reading of this.case will at 
ones show that it is no authority for any such proposition, In the 
first place, the covenant there was for payment of the saser by the 
lessee, and it further provided that if the payment was not made 
and registration of the transferee's name thereupon not obtained, 
the original lessee would continue to be liable for the rent. 
Secondly, there was no question of the validity of the assignment 
‘from the original lessee for non-payment of the wasar, but only if 
the asaignes would be bound to make such payment on a transfer 
of the term by him,” Mukerji, J. held that the covenant was one 
running with the land ; and he then observed that “if the covenant 
was operative as against the land in the hands of the first defen- 
dant (¢g., the assignee from the original tenant), it would bé 
equally operative when be attempted to transfer the land to the 
second defendant.” The first defendant was accordingly made 
Hable to pay rent under the terms of the lease, notwithstanding his 
transfer to the second defendant, because no sasar had been 
paid on such transfer.. It is worth while pointing out, in passing, 
that the question as. to whether the transfer to the tecond. defer- 
(0 (1932) 37 C. W, N. 272. 
(2) (1992) 37 C. L. T. 538. 
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dant, fis valid or not for such non-payment was left open in 
that iae, 

^ "This case waa followed in Kumar Chandra Gain v. ‘Narendra 

nalk Mitra (1), where also there was a similar covenant for payment 
öf ‘mutatien fee ori transfer on the-part‘of the lessee, expressed if 
inything in &ven wider terms, and this was held to run with the 
land. It may perhaps be stated without fear of contraffiction that 
in almost every case where a covenant has been beld to be one 
running with the land, the covenant created an obligation on one 
of the covenanting parties to do or to abstain from doing any 
thing, and not an ` obligation only on ‘a stranger to the ‘covenant. 
Seo Parbku Narain Singh v. Ramzan (2). i 

Ido not think it is possible to treat the — ^ 
an it is as amounting in effect to a covenant by the lessee not to 
assign without the consent of the lessor. Such & covenant, it is 
now well-settled on the ` authorities, would no doubt run with the 
land and bind the amigns, whether ‘named or not. Wi/Hams,y. 
Baris (3); ' West v. Dobd, (4) ; Golsiein vy. Sanders (5); 
In Re Robert Stephenson and Co, Ltd. ; Poole v. The Company (6). 
The tenyre here, às already pointed out, was transferable, and even 
if there ` was a condition in the lease restraining alienation, such 
a condition, i in the absence of’ a right of re-entry reserved to the 
leseors would be void. Ste Mil Madhab Sikdar v. Narattam 
Sikdas (f); Basarat Ali Khan'v. Manivvila (8); Khetns Nath 
Bakuly Y. Sheikh Baharañ (9) . : 


I rust consequently hold that the covenant in the pottak on 


which the defendgnts relied in this case to defeat the title of plaintiff 


does not. avail them at all. Even assuming there was a breach of the 
covenant by. the plaintiff, it could not affect the assignment in her 


favour, as is perfectly clear on the authority of Wiliams v. Karis (3) 


(Supra), which was followed by Jenkins, C. J. in Basarat AR Khan 
v. Manirulla (8) also cited above and by the Madras High Court 


jn Parameshsi v. Vitiappa Skanbaga (ro). 


The result is that in. my opinion plaintiff acquired. a valid title 
by her: purchase and ' was, therefore, a necessary party in the suit 


b. En i : 1 P3 TL i ~ OM a bom J * 
n (1) Gga9)- 1, L. R. 57 Cake. 9535. , (9) (1919) I. L. R. 41. All.-417. 
(3) (1868) L. R..3 Q. B. 739. . 


' -(4) (1869) L. R. 4 Qe B. 634^; affirmed in (1870) L. R. 5 Q. B. 460, 5i 


- 


(s) [1915] 1 Ch. sd. ^^^ ^ — '"^(6) Digg] t Ch, 8027 

(7) (1890) L L, R. 17 Calo. 826, j % 

(8) (1909) I. L, R. 36 Cak. 74$ 1 10 C. L. f. 49. : i 

(9) (1928) 49 C. L. J. 89. (10) (1902) T. L. R. 25 Mad. 1 
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for arrears of rent, In her absence from the suit, it..follows that 
her interest could not be affected by the sale at which defendants 
made .their purchase. The Me must consequently fail, ano 18 
dismissed with costr. 

~ Leave to -appeal under section 1s of the Letters Patent is 
granted, . + 

- Agdost. this decision there .was an appeal deis section 15 of 
the Letters Patent. 

Dr. Naresh Chandra Sen Gupta with “Maser. nonis Nath 
Base, Abinash Chandra Ghose and Amarendra. Nath Roy i cid 
for p Appellants. - 

Mr, Surajit Chandra Lakiri for the Respondents 

The following Judgments were delivered :  . 

Panekridge, J. :—This isan appeal under the provisions of 

clause 15 of the Letters Patent froma judgment of Mr. Justice 
‘Biswas affirming! the decree in second appeal of the learned 
Additional Subordinate Judge of Alipur who. allowed thé plaintiff's 
‘appeal from the. decree of the Third Munsif at Alipur dismissing 
the pláintif's.suit, The plaintiff sued for declaration of her title 
to and for poabestion of a certain Jalkar tenancy, the defendants 
being the purchasers of that tenure at an auction sale, The sale 
wasin execution of arent decree obtained by the landlord, the 
owner of the Jalker. The plaintiff's husband was impleaded in 
.the rent suit and it was suggested that that being so, the plaintiff 
could not institute the present suit as she was a mere Aeamdar 
of her husband. The learned Subordinate Judge found as a fact 
„that the plaintiff was not her husband's šenamdar and that Dndine 
cannot be questioned in second appeal. 

The plaintiff bases her ‘title on a transfer in the "ee sors made 

. by one who held the tenancy in virtue of a swewrasi mokrari potta 
dated January 3, 1892, granted by the landlord. - 

.t The defendants, that is to say, the appellants before us con- 
tended that the grant to the plaintiff was invalid by reason of 
certain clause in the soffa. The clause translated into English 

_is as follows :—"If.at any time you (grantees) transfer by sale any 
land (comprised in the.tenure), then the transferée shall-be bound 

uto pay us(grantors) a ¢hawth or one-fourth of the consideration 
money as Aàariji (mutation) fee ; in defaul: of- ae eres his 
transfer shall not be valid." 

‘The learned Subordinate Judge was of opinion that this stipula- 
tion in the sofa did ,not render the grantee’s transfer to the 
plaintiff inoperative and he, accordingly, made a. decrea infayour 
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of the plaintif. Mr. Justice Biswas was of the same opinion and 
affirmed the decree of the Subordinate Judge. " 

The sole question to be determined is the construction and 
the effect of the clause which I have just set out. The learned 
Advocate for the respondents: has not been able to point to any 
statutory provision which would invalidate such a clause if other- 

\ 
wise on a proper construction it has the effect for which the 
appellant contends. The learned Judge has referred to several 
cases, and in our opinion has rightly taken the view that clauses 
of this sort should not be dealt with on the basis that they are 
covenants running with the land, for it is clear from the language 
of the clause that there is no cOvenant on the part of any one 
to perform any obligation. He has, however, upheld the judgment 
of the learned Subordinate Judge, apparently basing his opinion 
upon the authority of a case which has been cited to us by the 
Advocate for the respondents. That is the ‘case of Zasarat 
AB Khan v. Masirulla, (1) The lease in that case includ- 
ed a condition in the following terms:—"You (the lessea) 
shall not be able to dig pits and tanks or to transfer the land in 
any way without a letter from me to that effect," "There was no 
right of re-entry reserved and in these: circumstances, the Court 


. held that an assignment by the lessee was operative, in spite of 


the condition forbidding a transfer without the permission of the 
landlord. It is clear from the Judgment of Sir Lawrence Jenkins 
and Mr, Justice Mookerjee that they took the view that this 
clause in the lease was in the nature of a covenant. That being 
so, it follows!on the principles enunciated in the case of Wiliams 
v. Earls (2), that though there was a -covenant not to assign, 
the assignment was nevertheless operative and the landlord's only 
remedy in default of a clause giving him a right of re-entry was a 
suit for damages. In our opinion; the language of the clause 


. with which we are dealing is not appropriate to a covenant, It 


provides that in the caso of a transfer, the transferee shall pay 
one-fourth of the consideration money to the landlord and also 
provides that in default of such payment, the transfer shall not 
be valid. In our opinion, this clause is, in effect, a restrictive 
condition which limits the power of alienation, to which the grantee 
under the mowrashi mokasari $afífa' would, in default of special 
conditions, be entitled. The matter. is really a simple one, and 
the principles which govern it are not peculiar to the law of land- 
(1) (1909) L La Re 36 Cale. 745; 10 C, La J. 4a. i 
-(2) 1868) L3 R. 3 Q B. 739. - 
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‘lord’ and tenant and are part of the ordinary rules as to the 
construction of contracts, The’ result of the authorities is- very 
conveniently summarised in Redman's Law of Landlord and 
Tenant, 8th Edition, at page 389. It is there stated as follows: 
“If a term is granted subject to a condition against assignment, 
an atsignment by the lessee will be void; but if the restraint is 
by covenant only, the lessee, by assigning, commits a breach of 
covenant but the assignment itself is not void, though the land- 
lord can put an end to it as soon asthe assignment comes to 
his knowledge if the lease contains & power of re-entry.” If, as is 
not disputed, a grantor can by a stipulation withhold from the 
grantee the power to assign absolutely, it follows that he can 
make the power to assign subject to conditions, and can stipulate 
that any purported assignment which does not fulfil those condi- 
tions shall not be valid. This appears’ to us to be the position 
in this appeal. It follows that the appeal must be allowed and 
the decree of the learned Munsif must be restored. The appellants 
are entitled to their costs in all the Courts. . 


Costello, J. :—1 am of the same opinion, 
D. R, LP Appts! allowed. 


Before Mr. Justica S. KE. Ghose and Mr. Justice Syed Nasim Ali, 
| Su, DHAPUBAI MINI 
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Simple suerigags— Whel it creates and how it operates —Partiss in a meriguye 
sli —Purch iser a? the morigage sale, what he acquires when the equity of 
redemption is completely represented —Posillon. of purchaser, i/ equity of 
redemption unrepresented—Sale otherwise invalid, i eperates as an 
assignment of the morigage— Person having an interest in the right of re- 
demption, tf can be compelled to redeem after fhe right to merigage lien is 
barred — Lessoes from the morigager Gf the mortgaged property impleaded 

' after the period of limitation — Merigaere, U entitled do enferce any 
right against kim. 


*Letters Patent Appeal No. 7 of 1957, against the jh odgient- of Mr. Justice 
B. K. Mukherjee, dated the gist June, 1937, in Appeal from Appellate Decree 
No. 558 of 4037, réverxiag the Judgment and dacree of A, D. Khan, Esq, 
Additions! District Juige, Chittagong, dated ths goth January, 1937 who 
affi-nsi ths falznoit ard decree of A B. Mallick, Esq., Munsiff, tst Court, 
Chittagorg, dated the 11th Augus, 1956. 
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A simple mortgage is a contract creating a personal obligation to pay the 
loan, and also operates as a conveyance of an interest in the property mortgaged. 
It is “a right in rem realisable by salo glvon toa creditor by way of acosmory 
security to a right in personam." 

Halland’s Surisbrudence, 8th Ed. p. 202 referred to. 


Interest which passes to tha morigagee is not the ownership of the mae 
which, notwithstanding the morigage, remains in the mortgagor together with 
the right of redemption. Ths mortgagor parts only with the right of. sale and 
nothing more. Until the property ts actually sold and the sale becomes 
absolute, ownership in the property oontinues in the mortgagor, 


An action to enforce a mortgage isnot properly constituted unless every 
person who has an interest either in the security or in the right of redemption 
Is Joined as a party. 

If the ownership of the equity of redemption is completely represented in 
the mortgage salt, tbe purchaser at the mortgage sale acquires the entire 
equity of redemption together with the lien of the mortgages, which he may 
use, if necessary, for his protection. 


If the equity of redemption is wholly unrepresented in the action, the 
mortgagee sells nothing and the purchaser at the mortgage sale acquires nothing. 
The latter does not get the equity of redemption which includes the right to 


possess the mortgaged properties and the lien of the mortgagee also is not 
transferred to him. 


Where, however, the mortgagee sells something, the sale, though it falls to 


be effectual In evary other respect, operates as an assignment of the mortgage to 
the purchaser and he can use it fcr his own protection. 


But In such 2 case, the person who has an interest in the right to redeem 
and was left out cannot bs compelled by the purchaser to redeem after the 
right to enforos the mortgage [len was barred by limitation. 


Where, subsequent to the execution of a simple mortgage bond, the mort- 
gagors granted a permanent lease in respect of a portion of the mortgaged 
property ; and thereafter the mortgagees instituted a sult to enforoe the mort- 
gage without impleading the persons then holding under the lease, and having 
obtained a decree purchased the mortgaged property at a sale in execution 
thereof and took possession; and afterwards the lessees forcibly erected a 
ballding on the land which was the subject-matter of the lease; whereupoo the 
mortgagee purchasers instituted a sait for declaration of title and for possession 
against the lessees at a time when the right to enforce the mortgage len was 
barred by limitation : 


Held, that the plaintifis could neither compel the defendants to redeem nor 
eject them from the disputed land. 
Letters Patent Appeal by one of the Plaintiffs, 
The material facts will appear from the following judgment of 
Mukherjea, J. :—This is an appeal on behalf of the defen- 
dants and it arises out of a suit commenced by the plaintiffs for 
recovery of possession of the land in suit on establish mnt of their 
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title by purchase at a mortgage sale. The Case of the plaintiffs 
was that the property described in schedule No. I of the plaint which 19%, 
includes the property of schedule No, s belonged to the predeces- sm. Diapabai Mini 
sors of defendants Nos. 5 and 6 who mortgaged the same .to the Chan dei Nath 
predecessors of the plaintiffs by a mortgage bond dated the 14th Chakravarty. 
of January, rory to secure a loan of Ra, 2,000 only. The mort- » bherjea, f, 
gage money remaining unpaid there was a mortgage suit com 
menced by the plaintiff’ predecessors which culminated in a 
decree on the 6th April, 1929 and this was subsequently affirmed 
in appeal by this Court. In execution of the decree the mortgaged 
property was put up to sale and it was purchased by the decres- 
holder on the s6th August, 1930 and the sale was confirmed on 
tith April, r93r. Delivery of possession was taken on the 17th of 
November, 1931. "The plaintiffs alleged that in 1935 the defen. 
dants forcibly raised certain structures upon the land and this led 
to a criminal case which obliged the plaintiffs to come to Court, 
The defence of the contesting defendants who are defendants Nos; 
3 and 4 are of a two-fold character. id 
In the first place, it is contended that the land in schedule No. 4 
was outside the mortgage and that defendants Nos. 5 and 6 who 
owned also this piece of land let it ont in permanent right to one 
Surya Kanta Chatterfi who in his turn sold the same to the 
predecessor of defendants Nos, 1 to 4 bya Kobala, dated the age 
of December, 1925. 
The alternative contention that is raised by the TEN ig 
this that even if the land is within the mortgage and is affected by 
the decree passed in the mortgage suit, the defendants not being 
made parties to that suit are not bound by the decree and they are 
entitled to redeem the mortgage so far as it rélated to this pro 
perty. The Courts bélow have negatived the first contention of 
the defendants that the land in suit was outside the mortgage but 
they have held concurrently that the defendants were entitled to 
exercise their right.of redemption, not partially so far as this 
disputed property was concerned, but with regard to the whole of 
the mortgage. The plaintifis therefore, had been given a con. 
ditional .decree for AAas possession and the defendants were given 
the liberty of redeeming the entire mortgage debt by paylag the 
whole of the decretal amount. It is against this decision that the 
present second appeal has been preferred and Mr. Brojolal Shastri 
who appears for the appellants has taised befora me ‘only one 
point, namely, that the Courts below should have allowed the 
defendants ah opportunity to exercise theit right of redemption in 
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part so far as it related to the property described in schedule s, 
inasmuch as the integrity of the mortgaged property was already 
broken. E ; 

_ Mr. Chandra Sekhar Sen who appears for the respondents has 
taken certain other grounds in his cross-objection and tbe first 
point which he has pressed before me in support of his cross 
objection is that defendants Nos, x to 4 are not entitled to redeem 
the mortgaged property at all, the alleged lease in their favour 
being in contravention of the provisions of section.65 (a) of the 
Transfer of Property Act and the covenant in the mortgage deed. 
Mr. Sen argues that the defendants had no interest in the equity 
of redemption which entitled them to be made parties in the 
mortgage suit and as they had no right of redemption, the question 
of redemption either in whole or in part does not arise. If the 
defendants are held to be entitled to exercise their right of redemp- 
tion, Mr. Sen argues that the decision of the Court below is right 
that they are entitled to redeem only if they are willing to redeem 
the entire mortgage and lastly,he says that if redemption is allow 
ed it must be on’ the basis of the original mortgage and not 
on the basis of the decree. I will take upthe points in their 
proper order. 

Taking the first point which Mr. Sen has raised in support of 
his cross-obJection and which goes to the very root of the matter, 
the question for consideration is whether the defendants as lessees 
under the mortgagors were at all entitled to redeem the mortgage 
as persons interested in the equity of redemption under the provi. 
sion of section gr. of the Transfer of Property Act, Mr. Sen's 
contention is that the mortgage bond contained an express cove- 
nant against a transfer by way of lease and as the mortgagors pur- 
ported to create a permanent lease in favour of Surya Kanta 
Chatterji which was later on assigned to the predecessors of defen- 
dants Nox. r to 4, this lease it is said does not in any way bind- the 
mortgagees and is altogether void against them. In support of this 
proposition Mr, Sen has relied, amongst others, upon the decision 
ef this Court in the case of Madan Mohan v. Rajhishert (1) which 
was affirmed in the case of M. P. M. S. Firm v. Ko Pyu and ofhers 
(2) and also in the case of Best Prasad v. Gangoo Singh (3). He 
hes also relied upon an earlier pronouncement of this Court in the 
case of Girish Chunder Dey v. Juramoni De (4). 


(1) (1912) 17 C. L. J. 5384 ; 21 C. W, N. 88. 
(2) (1932) I. L. R. 10 Rang. aro, 

(3) (1928) I. L. R. 7 Pat. 349. 

(4) (1900) 5 C. W. N. 83. 
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Now section 65(a) of the Transfer of Property .Act undoubtedly ETE 
lays down the limits within which the mortgagor can exercise tho 19:8: 


power of giving a lease subsequent to the mortgage, It empowers gi Dhapubel Mint 

the mortgagor to make such a lease as is proper in the ordinary v. 

course of management of the property concerned and is in accord- Ch tm 

akraverty. 

ance with any local law, custom or usage. — 
Sir Arthur Page, C. J.,.in the case of M. P. M. S. Firm v. Ke MANUI T 

Pyu and others (1), which has been referred to by Mr. Sen observes 

that this provision of section 65(a) was based upon the decision of 

Mr. Justice Mookerjee and Mr. Justice’ Beachcroft in the case of 

Madan Mohan v. Kafkiskori (a). It was said there, '* The true posi- 

tion thus is that the mortgagor in possession may make & lease con- 

formable to usage in the ordinary course of management, for 

instance, he may create a tenancy from year to year in the case of 

agricultural lands or. from month to month in the. case of houses. 

But it is not competent to the mortgagor to grant a lease on unusual 

terms, or to alter the character of the land, or to authorise its use in 

& manner or fora purpose different from the. mode in which he 

himself had used it before he granted the mortgage.” The identical 

principle was followed in the Patna High Court in the case of 

Beni Prosad v. Gangoo Singh(3) Nobody does or, in fact can 

oontest the correctness of the principle laid-down in these cases and 

it goes without saying that if there is a lease which is not in confor- 

mity with the provisions of section 65(&) of the Transfer of Property 

Act the mortgagee is notin any way bound by it Sach a leas, 

even though it purports to be a permanent lease, would not afford 

any answer to a suit for eviction commenced by the mortgagee ii he 

purchases the property at the mortgage sale. But the question that 

arises for decision in the present case is of a-different character 

altogether, It may be that the lease is not in conformity with the 

provisions of. 65(a) or is against the covenant contained in the 

mortgage bond itself, but that does not by itself go to show that the 

lessee has no right of redeeming the mortgage under the provisions 

of section gr of the Transfer of Property Act. In fact, if the lease 

is one which is made in the ordinary course of usage, it is binding 

on the landlord and the rights of such a lessee not being affected 

in any way by the mortgagee the question of redemption hardly 

arises. . But if the lease creates an interest in the equity of redemp- 


Ur) (1932) I. L. R. 10 Rang. aio. s 
(a) (1912) 17 C. L. J. 384 (388) : at C. W. N, 9. 
(3) (1938) I. L. R. 7 Pat. 349. 
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tion of a character which is contemplated by section gr there is no 
doubt that whatever its effect might be upon the mortgagee it is 
binding between the lessor and ths lessee and the lessee will bs 
entitled to redeem the mortgage if he is so inclined as 2 person who 
has acquired an interest inthe equity of redemption, It ‘may, be 
said here that in the decision of Madan Mokan v. Rajkishori (1) 
upon which so much stress is laid by the learned Advocate for the 
respondents and also in the other cases where this identical propo- 
bition was dealt with there was no question of redemption raised at 
all and the whole point in controversy was as to whether the leases 
in question were, leases which under law could. be held binding 
upon the mortgagee. It may be pointed out here that in the case 
of Madan Mohan v. Rajkishori (1) Mr. Justice Mookerjee makes 
the express observation in his judgment : 

* In our opinion, it cannot be: disputed that. & person taking a 
lease from a mortgagor after the mortgage, acquires an interest in 
the equity of redemption and can claim to redeem on that footing » 

I hold therefore that the decisions themselves do not go against 
the contention of the defendants in this case that even though 
their lease was not in conformity with law they had still the right 
of redemption and were necessary parties to. the mortgage suit. 
The test, I think, for the purpose of showing as to whether they 
were entitled to redeem ot not is as to whether they have gota 
substantial interest in the equity of redemption and this interest 
is affected by the mortgage. This wasthe principle laid down 
in the case of Girish Chundes Dey v. Jwramasi De (1) where it 
was held that an occupancy raiyat was not entitled to exercise the 
right of redemption. Mr. Justice Rampini put it on the ground 
that the interestin or charge upon the property which is con 
templated by section ọr must be an interest which is affected by the 
mortgage. It may be that a raiyati interest is not affected by the 
mortgage and hence the raiyat is not entitled to redeem but in 
a case like this- where the defendants and their predecessors were 
given a permanent mokarari right in the tenure by virtue of a patta 
granted by the owners of the property it cannot be said that they 
had no substanțial interest in the equity of redemption and had 
only a precarious right in the same, It has been held in several 
cases that a permanent. tenant is always entitled to redeem, Vide 


(1) (1912) 12 C. L. J. 384 (587) ; ar C. W. N. BB. 
(a) (1900) 5 C, W. N, 84, 
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Raghu Nandan Prasad v, Ambika Singh (1). It may bs pointed out: 
here that the exact question as to whether a lessee under a lease (?) 
which is in contravention of section 63 (a) of ‘the Transfer of Pro- 
perty Act is entitled to redeem under section gr was-raised in this 
Court before Mr. Justice R. C. Mitter in the case reported in 40 CG. 
W. N. «7. The learned Judge there rightly followed the English 
case of Tar v. Turner (2) and teld that even in such a cate.the 
lessee would be entitled to erercise the right of redemption. é 

Following the principle land down above I am of opinion that 
the first contention raised by Mr. Sen in. support of. bis 
crostobjection cannot be upheld and this argument must be 
overruled. M x 

I now come to the second point which is put’ forward by 
Mr. Sastri in support of his appeal namely, as to whether the 
defendants can have a right of .redeeming the mortgage only 
so far ag it relates tothe property in suit by payment of the 
proportionate share of the mortgage money. It cannot be 
disputed that the mortgage security is one and indivisible and 
that a person interested in a portion of the equity of redemption 
cannot compel the mortgagee fo allow his portion alone to be 
redeemed unless the integrity of the security itself was already 
broken [see the case of Missa Yadalh Beg v. Tukaram (3). If 
this was a suit by the plaintiff to enforce a mortgage security there 
could not be any doubt that the defendants could redeem the entire 
mortgage if they wanted to exercite the right of redemption at all. 
The position would be precisely the sams if it could be regarded as 
a suit for redemption commenced by the defendants against the 
mortgegee. The suit, however, is not strictly spesking of either 
description, The plaintifs have not come up as mortgagess to 
enforce their rights under the mortgage bond and the auit is not on 
the footing that the mortgage security is still intact and unéxtin- 
guished. They have come in as purchasers to enforce their rights 
under the mortgage sale subject to any right which the defendants 
might have had for not being mads parties to the mortgage suit. 
In cases Of this description there are two opposite principles which 
have been invoked from time to time by different Courts in different 
cases. According to one view which may be called ‘the Allahabad 
view and which has been accepted by this Court in the cass of 
Aghore v. Deb Narain (4) and also inthe caso of HabibuHak v. 


(1) (1907) I. L. R. 29 All, 679. (2) (1888) 39 Ch, D. 456, 
(3) (1920) L. R. 47 I. A. 207. 
(4) (1906) 11 C. W. N, 314. 
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Jugdeo Singh (1), tho mortgage decree obtained by the mortgagee 
dod the sale consequent thereon were held to be absolutely of no 
effect against a person who was a necessary party to the mortgage 
suit but was in fact left out. It was held in these cases that the 
proper remedy of the mortgagee purchaser was to institute a suit 
upon the mortgage against the person left out and pray for a decree 
for sale, According to the other view, ‘which has been aocepted in 
various cases of which the cases of Gangades Bhaltar v. Jogendra 
Nath Mitter (a), Jwgdeo Singh v. Habibullah Khan and others (3) 
and Nikar Mala Debi v. Saroj Bandhu Bhattacharjee (4) may be 
taken as types, the person acquires the property as it existed at the 
date of sale discharged of the mortgage lien but subject to the rights 
ofthe parties who were omitted from the suit, Thisis the view 
which has been taken consistently in all the subsequent cases pro- 
vided it is established that the mortgagee hed no notice of the rights 
of the defendants at the time when the mortgage suit was instituted. 
Vide Aristoada v. Chaitanya (5) and Digambar Suthar and ofkers 
v. Swajan and others (6). The plaintiffs in this case obviously cane 
not get any advantage if the first principle is held to be applicable. 
He has not 'only not framed his suit as one on mortgage claiming a. 
decree for sale but has filed the suit for recovery of possession of 
the property on the footing that he had acquired a titls to it at the 
mortgage sale and the defendant wasa trespasser. Ifthia suit is 
allowed even to be converted into a suit on the mortgage it cannot. 
be of any assistance to the plaintifs as it would be hopelessly 
barred by limitation, the time being counted from the due date as 
given in the mortgage bond. "Takingthe suit as one for establish- 
ment of the plaintiffs! title by purchase I think that the claim of 
the defendants to exercise the right of redemption only. in respect 
ofthe property in their possession is well founded in principle ani 
should be allowed, Tho sale of the rest of the property mortgaged 
must be deemed to be a valid sala on the cass asis made by the, 
plaintiffs and the equity of redemption in respsct of the same is 
now vested in the mortgages himself. The purchaser, therefore, 
has acquired the interest of the mortgagor inthe mortgaged pro~ 
perty with the exception of the land comprised in schedule 2 and 
to this extent the mortgage security was already extinguished. . 


' (1) (1906) 6 C. L. T. 605. (a) (1906) 11 C, W., N. 403- 
(3) (1907) 6 C. L. J. 612. ie ud 
(4) (1933) 97 C. W. N. 897. 

(5) (1929) I. L. R. 49 Calc. 1048. 
(6) (1938) 33 C. W. N., 100. 
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Under these circumstances I think the defendants’ case do come 
within the exception which was formulated by the Judicial Coni- 


mittes in the case of Mirsa Yadalli Beg v. TwAarcim (1): and the 


integrity of the mortgage security being destroyed they are entitled 
to redeem partially to the extent of the property of which they are 
in posession, This partial redemption has been allowed under 
identical circumstances by this Court in the cases of Ganga Das 
Bhattar v. Jogendra Nath Mitra (a) AUS Jagdeo si v. Habib- 
silah Khan and others (3) 

Following the principle that is laid down’ in the above decisions 


I hold that the defendants are entitled to redeem the mortgage go . 


far as it relates to the schedule II property and they are entitled to 
retain possession of the property on payment of ths proportionate 
share of the mortgage debt which may be found rateibly dus by 
the property in their possession. 

The next question that arises is on what basis accounts should 
be taken if the defendants are allowed to exercise this right of 
partial redemption. The Courts below have allowed redemption 
on the basis of the decree. Mr. Sen contends that this is a wrong 
principle and as a matter of fact as the defendants do not claim to 
be bound. by this decree they must redeem if at ell, on the basis 
of the original mortgage bond and interest must be calculated at 
tbe.bond rate up to this moment. I cannot say that the point is free 
from difficulty ; but giving the matter the best consideration possible 
I am inclined to think that the view taken by the Courts below is 
right and the accounting should be on the basis of the decree and 
not on the basis of the original mortgage bond. It'is true that the 
defendants are not bound by the decree and surely cannot rely 
on that for the purpose of having their claims adjusted. The plain- 
tiff, on the other hand, are not entitled to say and in fact they 
do not come on the assumption that their security was nsver 
enforced and the mortgege debt is still lying unconverted 
into a judgment debt, In the decision in Ganga Das Bhattar v. 
Jogendra Nath Mitra (a) accounts were made on the tasis 
of the decree on the ground that as-the mortgage debt 
had been converted into a judgment debt and -execution fol- 
lowed thereupon the plaintiff could not have any accounting on 
the basis of the original mortgage bond as it was in his character 
as a purchaser and not as a mortgagee that he was entitled to pos- 
session, This decision was commented upon in 7sanendra Nath v. 

(1) (1920) L.-R. 47 I. A, 207. l (2) (1907) £ C. L. J. 315. 
(3) (1907) 6 C. L. J. 613. ES ; 
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Shoruski Charan (1). There it was a suit for redemption com- 
menced by a tenure-holder who had acquired an interest in the 
equity of redemption, The learned Judge held that they should 
be allowed to redeem only on terms of the mortgage bond and on 
payment of interest at the bond rate up to the date of redemption 
fixed in the case. As I have already pointed out, it is not strictly 
speaking a suit for redemption at all and the principle that was 
applied by the learned Ju iges iu that case is not applicable to the 
present one. As the plaintiff cannot be heard to say that the 
mortgage security is still remaining unextioguished, I think, the 
present case does not come within the principle of the decision 
of the Judicial Committee in the case of Suy&Ai v. Ghul (2). It 
is true that the words "and after that the mortgage security and 
thereupon the defendants’ right to redeem the security shall both 
be extinguished” which was in the old section, have been 
dropped in O, XXXIV, R. 5 of the present Civil Procedure Code. 
It is not a question however of the decree extinguishing the 
security. The decree has been followed by a sale and the plain 
tiff on the cate that he has made in the plaint cannot be heard to 
pay that the sele had not extinguished the security at least in 
part. Itis a question therefore of apportioning the liability be- 
tween the parties on the ground that it is most conformable to 
equity, justice and good conscience and I think the principle that 
has been followed in the case of Ganga Das Bhattar v. Jogendra 
Wath Mitra (3) lays down a sound principle which could be 
applied to the facts of the present case, 

The result therefore is that the cross-objection is dismissed. 
The appeal is allowed and the defendants are declared entitled 
to retain possession of the properties on payment of a propor- 
tionate share of the decretal amount with interest. The matter 
will go back to the appellate Court who will ascertain the amount 
due on schedule II property on a rateable: distribution of the 
entire mortgage money upon the entire mortgaged property. Tne 
defendants will have to deposit this amount together with interest 
at 6 per cent per annum from the date of the decree within three 
months from the time when the amount will be ascertained by 
the lower appellate Court, On deposit of this amount they will 
be entitled to retain possession of the mortgaged property and 
the plaintiffs will be at liberty to withdraw this amount and their 

(1) (1922) I. L'R. 49 Calc. 626, 

(a) (1921) L. R. 481. A. 465. 

(3) (1907) 5C. L. J. 325. 
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claim for kas possession would stand dismissed without any 
order as to costs. If on the other hand the amount is not paid 
within three months after the ascertainment is made by the lower 
appellate Court the prayer for kkas possesion would be allowed 
and the plaintiffs suit would be decreed with coste I make no 
Order as to costs of this appeal Further costs would abide the 
result, : 

Against this decision the plaintiff appealed under Section 15 of 
the Letters Patent. 

Dr. Sarat Chahdra Basak, Messrs. Chandra Sekhar Sen and 
Probhat Kumar Sen Gupta for the Appellant. 

Messrs, Brojolal Chakracasti and Gurugobinda Chakravarti for 
the Respondents. 


C, A. V, 
The judgments of the Court were as follows : 


Nasim Ali, J. :—This isan appeal by the plaintiff in a suit 
for possession on declaration of the plaintiff's title, Plaintiffs case 
briefly stated is as follows :— 

The land described in the schedule No. 1 to the plaint belonged 
to the predecessors of defendants Nos. 5 and 6. The land 
described in schedule No. a is a part of the land described in sche- 
dule No. r. The entire land of schedule No. x was mortgaged to the 
predecessors of the plaintiff by a registered simple mortgage bond 
on the-r4th January, 1917, to. secure a loan of Rs. 2000, Plain- 
tifs predecessor instituted a suit on the basis of this mortgage 
against the mortgagors and obtained & decree, and in execution 
of the said decree they purchased the mortgaged lands on the 
36th August, 1930, They obtained possession on ryth Novene 
ber, 1931. Thereafter the plaintiff continued to bein possession 
till September, 1935. In that month the defendants erected a 
building forcibly on the land mentioned in the schedule No. s of the 
plaint. There was a criminal case, Plaintiff was unsucceseful in 
that case. 

On December 20, 1935 plaintiff raised the present suit for decls- 
ration of her title and for poseession. 

Only defendants Nos. 2 and 4 contested the suit Theit 
defence in substance is this: The land of Schedule No, a is not 
included in the mortgage which was executed in favour of the 
predecessors of the plaintiff. Plaintiff never possessed this land. 
Defendants Nos. 5 and 6 gave a permanent lease of this land to 
one Surjya Kanta Chatterjee by a registered lease, dated the 15th 
March, roso. Surjya entered into possession on the besis of this 
lease and afterwards sold the land to the father of the defendants 
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Noe. r to 4 by a registered Kobala, dated the 23rd December, 
1935. The defendants Nos. 5 and 6 thereafter confirmed the 
said lease by a registered document op the 6th of February, 1936. 
The plaintiff did not make the defendants Nos. r to 4 parties to 
the mortgage suit. They are not therefore bound by the mort- 
gage decree or sale. The Munsif who tried the suit found that 
the land of Schedule No. 2 was included in the mortgage executed . 
by defendants Nos. 5 and 6 in favour of the plaintiff's predecessor. 
He also held that the question of limitation did not at all arise 
in the case, He accordingly decreed the plaintiff's suit but gave 
the défendants Nos, rto 4 an opportunity to redeem the mort- 
gage on payment of the entire amount decreed in favour of the 
plaintiff's predecessor in the mortgage suit. The defendants Nos. 
z and4 appealed to the District Judge but their appeal was dis. 
missed by the Additional District Judge and the decree of the 
Munsií was affirmed. A second appeal wastaken to this Court 
by the defendants Nos, s and 4. This appeal was heard by my 
learned brother Mr. Justice Mukherjea. Mukherjea, J. held that 
the defendents Nos, r to 4 were entitled to retain possession of 
the lands of Schedule No. 2 on payment of a proportionate share of 
the decretal amount with interest, He accordingly made an order 
remanding the cass to the lower appellate Court for ascertaining 
the amount which is to ba paid by the defendants Nos. r to 4 in 
pursuance of his order, Hence this appeal by the plaintiff under 
section 15 of the Letters Patent Act. ` 


Two points were urged in support of this appeal on behalf of 
the plainti®: (1) That the defendants Nos. 1 to 4 were bound by 
the mortgage decree and the sale held thereunder and -conse- 
quently they are not entitled to retain possession by redeeming the 
mortgage ; (2) That even if they are entitled to redeem, they are 
bound to redeem the mortgage in its entirety. 


A simple mortgage is a contract creating a personal obligation 
to repay the loan. It also operates as a conveyance of an interest 
in the property mortgaged. Itis “a right in rem realisable by sale 
given toa creditor by way of necessary security to a right in 
personam,"  Holland's Jurisprudence, 8th Edition, page 202. 
Interest which passes to the mortgagee is not the ownership of the 
property which, notwithstanding the mortgage, remains iu the 
mortgagor together with the right of redemption. The mortgagor 
paris only with the right of sale and nothing more. Until the pro- 
perty is actually sold and the sale becomes absolute, ownership of 
the property continues in the mortgagor, Anaction to enforce a 
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mortgage is not properly constituted unless every person who bas yours 
an interest either in the security or in the right of redemption is 1938. 


joined as a party (order 34, rule 1 of the Code of Civil Procedure) Sm, Dhapubal Mini 
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acquires the entire equity of redemption together with the lien of — 
: : Nasiw AH, F. 
the mortgagee which he may use, if necessary, for his protection. aaa 


If however the equity of redemption is wholly unrepresented in the 
action, the purchaser at the mortgage sale acquires nothing. He 
does not get the equity of redemption which includes the right to 
possess the mortgaged premises. The lien of the mortgages also is 
not transferred to bim. A mortgagee sells the property to satisfy 
his debt. He must be taken therefore to sell the mortgaged pro- 
perty discharged of his own lien. But ifin fact he sells nothing 
and the sale is liable to be set aside, because the mortgagor had n5 
property to sell, the mortgagee's lien cannot pass to the purchaser, 
Inspite of the sale it remains in the mortgagee, But where, how- 
ever, as in the present case, the mortgagee sells something, the sale 
though it fails to be effectual in every other respect, operates as an 
as.ignment of the mortgage to the purchaser and “he can use it 
for his own protection. Plaintiff in the present case cannot fall 
back on the mortgage as admittedly the right to enforce the 
morfgage wat barred by limitation before the institution of the 
present suit. She cannot therefore now compel the defendants 
Nos, r to 4 to redeem her, On the extinction of her right to 
enforce the mortgage lien against the property in the possession. of 
the defendants Nos. 1 to 4, it is not open to her to ask the Court to 
convert the defendants’ right to redeem, which they are not bound 
to exercise, into a liability which they may be compelled to dix 
charge. 'Tbe plaintiff cannot eject the defendants Nos r to. 4 
from the disputed land, as they were not parties to the mortgage 
suit and the mortgage sale did not extinguish their right in the 
property, namely, the right to remain in the possession as a perma: 
nent tenant. di 

As the defendants Nos, 1 to 4 have accepted the decree passed 
by Mukherjea, J., and as it appears that in the Courts below they. 
offered to redeem the mortgage on payment of & proportionate 
share of the mortgage decree, the decree passed by Mukherjea, 
J. cannot be interfered with in this appeal. 

I accordingly dismiss this appeal There will be however no 
order for costs in this appeal. l 

S, K. Ghose, J. :—I agree: 
Dy Re CL. P. Appeal dismissed. 
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THE COMMISSIONER OF INCOME-TAX, BOMBAY 
PRESIDENCY AND ADEN 


v. 


MESSRS, KHEMCHAND RAMDAS. 


[Ox APPZAL FROM THE COURT OF THE JUDICIAL 
COMMISSIONER OF SIND.] 


Resenus —Super Tas—PFuilure of Arm te make reture of income —Estimated 
asscesment io income tax by Income-tax Offtcer —Firm absolved from liability 
to super tax by registration——Cancellation of registration by Commissioner 
of Income Tax—Assrasment to super tas for sams year made more than 
1a months aftsr end of that year or demand for income tax —Validity — 
Appeal against super tax assessment te Assistant Commissioner —Compe- 
tence—Decisten by Commissioner that appeal to Assistant Commissioner 
incompetent — Whether entitled te refuse to state case—Indian Income Tax 
Act (Xl of 1933), sections 33/4) 30, 34» 35, 

Whether ot not the meanlog of the word "assessment °’ in section 23(4) of tho 
Indian Income Tax Act is such as to make the direction to the Income Tax Officer 
include a direction to him to determine the sum payable by the taxpayer as well 
as a direction to compute the total amount of his Income (which guare), the sac- 
tion read as a whole implies a power In the offioec to determine the sum payable. 


A certain firm having failed to make a return of its total laoome for the your 
ending March 31, 1936, (oa which tax was payable for the year ending March 31, 
1947) in. compliance with section a2{a) of the Act of 192a, the Income Tax 
Officer duly made an assessment under section 23(4) oa the firm. On january 17, 
1957, the firm were registered by the Income Tax Officer, and accordingly bscame 
relieved of liability for super tax for the year In question In February, 1923, 
the Commissioner of Income Tax, in consequence of information which he 
received, acting under section 33 of the Act, cancelled the firm's registration and 
directed the Income-tax Officer to take the necessary action upon the cancellation. 
That Officer accordingly, oa May, 4,.1929, assessed the firm to super tax oa thelr 
Income for the year ending March 31, 1936, and gave instructions for the issus of 
a demand note to the firm for the additional amotot dus, The firm appealed to 
the Assistant Commissioner who dismissed the appeal on its merits without 
considering the question of its competence. Ths Commissioner, on appeal to him, 
was of opinion that the case was one of assessment under ssction 23(4) in respect 
of which, by virtue of the proviso to section 30(1), no appeal lay, and quashed 
the proceedings bfore the Assistant Commissioner, and refused to state a oase for 
the opinion of the High Court + 


Held, (1) that the Commissioner was wrong in refusing to state a cage. The 
question of the competence of the appeal to thd Assistant Commissioner was ono 
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of aw, and the Commissioner could not, by deciding it adversely to the firm, P.C. 
deprive them of their right to have it determined by the High Canrt. . 1938. 
(a) That the appealto the Assistant Commissioner was competent because It bien 


was not sufficient that the assessment appealed from should have purported to be Income Tax, 
one made under section 23(4). It must first be shewn that It was In fact an Bombay Presidenoy 
assessment within that sub-section. 


Dicfkw of Sir Shadi Lal in Dund Chand v. Commissioner af Income Tax (1) Mome Khemchand 
approved. ihe 


(3 That, having regard to the time limits of. 1 year Imposed by sections 34 
and 35 of the Act, the order of assessment to super tax of May 4, 1999, was not 
one which the income tax officer had power to make. 

The provisions o£ sections 34 and 35 are exhaustive, and prescribe the only 
circumstances in which and the only time In which fresh assessments can be made 
and fresh demand notes issued. 

Quere (1) Whether in any event the order of May 4, 1929. could operate 
retrospectively so zs to affect the firm's liability to super tax in respect of Its 
income for the year ending March 31, 1936; 

(8) whether a demand for super tax for a given year mustbe made almost 
simultaneously with, or within a reasonable time after, the dermad for income 
tax for the same year, and what constitutes a reasonable‘ time ; and 


(3) whether, as the case would have fallen within section 35 if the Income-tax 
Officer had execrcisod his powers under that section within one ysar from the date 
of the earlier demand, the circumstances were such asto bring it within the 
provisions of section 44. 

Privy Council Appeal No. 63 of 1937 froma decision of the ` 
Court of the Judicial Commissioner of Sind, (Aston and Aujckand 
Bilaras, A. J. CC.), dated January 22, 1934, given on a reference 
under section 66{2) of the Income Tax Act, 1922, of questions for 
the decision of the Court by the Commissioner of Income Tax, 

Bombay Presidency and Aden. : 


The facts relating to the appeal are fally sated i in the judgment 
of the Board. 


J. Millard Tucker, X C. and W. Wallach, for the Appellant 
Commissioner: The proviso to sectión 3o(1) is quite explicit, An 
assessment made under section 23(4) is final The Income Tax 
Officer’s order assessing the respondent firm's taxable income at 
Rs. 1,25,000 could not be appealed against. Consequently the 
respondents had no right to appeal to the Assistant Commissioner 
against the demand made upon them for payment of "super tax on 
that income on any ground whatsoever, the astosaable income being 
fixed for all purposes for the material year'by the Income Tax 


. Officers order of assessment. Accordingly, the order of May 4, 


(1) (1929) L L. R. 10 Lah. 596 (601). 
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1929, assessing the firm to super tax, and the demand note issued 
in pursuance of that order were valid. In those circumstances, the 
appellant was justified in making an order quashing the proceedings 
by way of appsalto the Assistant Commissioner; for, since the 
assessment on the respondents was final, the appeal to the Assistant 
Commissioner was incompetent, and there was accordingly no 
appellate order under section 31 or 3a of the Act in existence upon 
which a reference to the High Court under section 66(2) could be 
based. There is no statutory rule or principle of law which requires 
that demand notes in respect of income tax and super tax on an 
assessment should be issued simultaneously or within any specified 
time of each other. 

J. M. Pringle forthe Respondents: The word “ assessment” 
in section 23(4) means, not only the computation of the taxpayer's 
income, but also the determination of the amount of tax payable by 
him on the basis of that computation. Consequently, the assess 
ment made by the Income Tax Officer in the first place in respect 
of the firm’s income tax had the effect, once it had become final, of 
exhausting the operation of section s3(4), with the result that the 
subsequent assessment to super tax could not be made under that 
sub section, and was not final within the proviso to section 30{r), 
The sections governing the assessment to super tax were sections 34 
and 35 only, and they prescribe a time limit which renders the 
assessment to super tax made on the respondents invalid as being 
outof time, In any event, the assessment under section 23(4) 
having been made by computation of the respondents’ total income, 
the demand for super tax on the basis of the assessment should 
have been made within & reasonable time of the assessment. 

AY: 

Their Lordships judgment was delivered by dd 

Lord Romer:—The respondents to this appeal are a firm 
who carry on business at Bunder Abbas and Kerman outside 
British India but are assessable to taxation in respect of their 
income under the provisions of the Indian Income-tax Act, 192a. 
Their total Income during the fiscal year ending on the 31st. March, 
1926, being in the opinion ofthe Income-tax Officer,, Shikarpur, 
of such an amount as to render them liable to income-tax under 
that Act for the year ending the grst March, 1927, notice was served 
upon them by that official in accordance with the provisions of 
section 22 (2) requiring them to make a return of that income. 
He also served upon them a notice under sub-section (4) of the 
same section requiring production.-of the relevant accounts and 


~ 
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documents, Had the respondents thought fit to comply with these 
notices they would have avoided a good many of the difficulties ih 


which they subsequently found themselves involved. Unfortunately ; 


they completely ignored the notices, The duty ‘of the Income- 


tax Officer in such circumstances is prescribed by section s3 (4) ` 
of the Act. Itisto “make the assessment to the best of his judg- : 


ment,^ One of the peculiarities of most Income-tax Acts- is that 
the word "assessment" is used as meaning sometimes the computa- 
tion of income, sometimes the determination of the amount of tax 
payable; and sometimes the whole procedure laid dawn in the Act 
for imposing liability upon the tax-payer. The Indian : Income-tax 
Act is no excéption in this respect, and some discusion took place 
before their Lordships as to the meaning of the words “make the 
assessment" in section 23 (4), the question debated-being whether 
the words mean no more than "compute the total' income" or 
whether they irclude also the determinstion of the tax payable. 
It was pointed out that by sub-section (1) of the same section, which. 
deals with the cases where the officer is satisfied with the return 
made by the tax-payer, the officer is in terms directed both to 
aseess the total income and to determine the sum payable on the 
basis of such return, So, too, under sub-section (3), which deals 
with the cases where the officer is not satisfied that the return is 
correct or complete. In such cases the sub-section requires that 
the officer, after hearing evidence as therein mentioned, shall “asses 
the total income of the aseessee and determine the sum payable 
by him on the basis of such assessment.” Sub-sectian (4) on the 
other hand merely directs the ofücer to "make the assessment to 
the best of hís judgment," and contains no specific reference to 
& determination by him of the sum payable. "Unless, therefore, the' 
word "assessment" in sub-section (4) is intended to mean some- 
thing more than the word means in sub-sections (1) and (5), (and 
it may be observed that this is by no means improbable in an 
Income-tax Act) the officer is not in terms given any power to 
determine the sum payable by the tax-payer. Their Lordships 
do not find it necessary to express any opinion upon this question, 
which seems to them to be merely one of academic interest. For 
even if such a power-be not .given expressly by the direction tò 
“make the assessment,” it is in their opinion, plainly implied, 

reading the section as a whole, And this view is songy Corrobo- 
rated by section a9, which is in theee terms ;—: i : 


When the Income-tax Officer has determined ` a sum to be 
payable by an assessoe under section 33... «the Income-tax 
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Officer shall serve on the assessea a notice of demand in the 
prescribed form specifying the sum so payable.” 

Now the prescribed form in terms applies to an assessment 
under section 23 (4). 

In the present case the officer in due course acted under the 
sub-section and made an assessment to the best of his Judgment, 
and at the same time or shortly afterwards served upon the respon- 
dents a notice of demand under section 29. But before dealing 
further with such assesament and demand itis necessary to 
refer to some other provisions of the Act and the rules made 
thereunder. 

By section 55 of the Act it is provided as follows :— 

“In addition to the income-tax charged for any year there 
shall be charged, levied and paid for that year in respect of the 
total income of the previous year of any individual, Hindu um 
divided family, company, unregistered firm or other association 
of individuals, not being a registered firm, an additional duty 
of income-tax (in this Act referred to as supertax) at the rate 
or rates laid down for that year by Act of the Indian Legis 
lature.” 

By virtue of section, 56 the total income of an unregistered 
firm is for the purposes of super-tax the total income as 
assessod for the purposes of income-tar, and an assessment 
(which here must mean a computation) of total income that 
has become final and conclusive for the purposes of income tax 
is made final and conclusive for the purposes of super-tax for the 
same your. i 

By section 58 all the provisions of the Act (with certain excep- 
,tions not material for the present purpose) are made applicable 
so far as may be to the charge, assessment, collection and recovery 
of super-tax. 

By sectiona . . . (r4) the words “registered firm" are 
defined as meaning a firm constituted astherein mentioned of 
which the prescribed particulars have been registered with the 
Income-tax Officer in the prescribed manner. 

On the 18th May, 1926, the respondents applied to the Income- 
tax Officer for registration and such registration was effected by him 
on the 17th January, 1937. 

It is now necessary to return to the “assessment” made 
by the Income-tax Officer under section 33 (4) and the notice 
of demand served by him  upon..the respondents under sec. 
tion 29. 
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The assessment is dated the ryth January, 1927 (the sama 
date it tay be noticed asthat on which the registration of the 
respondents was effected) and so far as material i is in the following 
terms $— 

“The assesses has failed to return form I. 

“In spite of several appointments having been given he has 
failed to produce Bunder Abbas account in Shikarpur books. He 
is accordingly assessed on enquiries on an. income of Ra. 1,25,000 
at the maximum rate. j 

“The firm having applied for registration is E therefore 
no super-tax is levied,” 


Their Lordships have no information either as to the terms of the . 


notice of demand under sectiom so following upon this atsessment 
or asto the precise date upon which it was served upon the res- 
pondents It would seem, however, that it was served not later 
than the month of March, 1927. 

After service of that notice the Income-tax Officer bad done 
all that was required of bim under the Act for the purposes of 
ascertaining the liability of the respondents fo income-tax and 
super-tax for the fiscal year ending on the 31st March, 1927. So 
far, too, asthe respondents were concerned, their assessment for 
the year (using the word assessment in its most comprehensive 
sense) had become finaland conclusive. For though by section 
20 (1) & right of appeal to the Assistant Commissioner is given 
to an assesses objecting tothe amount or rate gt which he is 
assessed under section 23 or denying his liability to be assessed 
under the Act, the subsection contains a proviso ta the effect that 
no appeal shall lie in respect of am assessment made under section 
33 (4) If, however, the respondents concluded from all this 
that after payment of the sum mentioned in the notice of demand 
all their taxation troubles for that year were ended, they were 
reckoning without the Commissioner of Income-tar and the 
powers conferred upon that functionary under section 33 of the 
Act. That section so far as material for the present pin porsi 
as follows : 

"(r) The Commissioner may of his own motion call for the 
record of any proceeding under this Act which has been taken by 
any authority subordinate to him . . ` 

"(g) On receipt of the record the Commissioner may make 


such inquiry or cause such inquiry to be made and, subject : 


to the provisions of this Act, may pese such orders thereon as he 
thinks fit : 
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Mesars . Khemchand 
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. "Provided that he shall not pass any order prejudicial to an 
assessee without hearing him or giving him a reasonable opportunity 
of being heard." 

The circumstances in which in the present cass the Com- 
missioner exercised or purported to exercise the powers conferred 
upon him by the section have been described by him im the 
following words: 

"In January, 1928, it was brought to the notice of the Commis- 
sioner of Income-tax that the deed of partnership produced by 
the firm for the purposes. of its registration was not a valid deed of 
partnership and that therefore the order granting registration was 
not correct, Hence a notice under section 33 of the Act was issued 
to the firm on gtb January, 1928, calling upon it to show cause why 
the Income-tax Officer’s order of ryth January, 1927, registering 
the firm be not set aside. The firm thereupon sent a written repre 
sentation and after considering it, the Commissioner, in virtue of 
his powers under section 33 of the Act, revised on 13th Fobruary, 
1928, the Income-tax Officer's order regarding registration of the 
firm and ordered its cancellation, directing the Income-tax Officer 
to take the necessary action thereupon.” 

It is by no means certain that the Commissioner came to a 
correct conclusion regarding the invalidity of the registration of 
the respondents But, as tho law stood at that time, no appeal 
lay from an order made by the Commissioner under section 33, and 
it must be taken that the order cancelling the registration was 
properly made. Nor is it at all certain that such order could 
operate retrospectively so as to affect tho respondents’ liability to 
super-tax forthe year 1927-28 It has, however, been conceded 
by the respondents in effect that by reason of such order they 
must be treated as having been an unregistered firm during the 
fiscal year in question and could have been charged with - super- 
tax for that-year had the proper steps been taken for that purpose. 
Their Lordships are willing to deal with the case on the footing 
of such concession without expressing any opinion upon the ques 
tion whether the concession was rightly made. The real question 
between the parties is whether the action taken by the Income- 
tax Officer consequent upon the Commissioner’s order of cancella- 
tion has been effectual to charge the respondents with such 
super-tax, ` 

What he in fact did was to issue an order dated the 4th 
May, 1929, which ‘so far as material) is in the FOROR 
terms = 
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"The firm was originally assessed to Income-tax on an income 


of Rs, 1,25,000 as a registered firm. The registration order was 


subsequently cancelled. The firm is accordingly assessed to super- 
tax on Rs, 1,25,000 less Rs. 50,000. Issue N. D. accordingly for 
super-tax of Rs, 5,468-12-0.” 

The N. Ð. (notice of demand) was served upon the rane 
three days later. 

It is to be observed that the order was issued more than one 
year after the close of the fiscal year ending on the 31st March, 
1927, and more than one year after the date of the earlier demand 
to which reference has already been made. The significance of this 
fact will appear presently. It should be added that the respondents 
in no way challenged the figures contained in ‘the order of the 4th 
May, 1929. What they did challenge was the power of the Income- 


tax Officer to make the order at all. Accordingly on the 4th June, 


1929, they appealed to the Assistant Commissioner under sec- 
tion 3o(1) asking that the order might be set aside. It is clear from 
the Commissioner's statement cited above that the Income-tax 
Officer in making the order complained of was acting in pursuance 


of the directions given to him by the Commissioner under sec- 
tion 33; and at that time, as has already been stated, no appeal 


could be brought against an order made under that section, But 
DO such order can be made that is inconsistent with the other 
provisions of the Act, One of the questions, therefore, arising upon 
the appeal, was whether the Income-tax Officer had any power to 
make the order apart from the direction given to him by -the 
Commissioner. Ifhe had not, the fact that such direction was 
given was an irrelevant circumstance. Another question arising 
upon the appeal was as to its competency. Having regard to 
section 58(1) of the Act the provisions contained in section 301), 
giving & right to appeal to the Assistant Commissioner in the case 
Of an assessee denying his liability to be “assessed under the Act ", 
which must moan in that context "charged with tax under the Act", 


is as applicable to supertax asitis to ordinary incometax. But. 


the proviso to that sub-section has to be considered. Ifthe order 
of the 4th May, r929, can properly be described asan assessment 
under section 23(4), no appeal would lis, 

The appeal came on for hearing on the rath April, | 1939, and 
was dismissed by the Assistant Commissioner upon its merits, He 
did not deal with the question of the competency of the appeal 
He merely held that the order of the 4th: May, 1929, was valid, and 


he confirmed the tax, ‘In so doing he must have been acting under 
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the powers given to him by section 31(3) (a), Nun is in these 
terms : 

. “In disposing of an appeal the Assistant Commissioner may in 
the case of an order of assessment :— 

* (a) confirm, reduce, enhance, or annul the assessment, ” 

+ * * * 
In confirming the tax, therefore, the Assistant Commissioner “must 
have regarded the order as an assessment within the meaning of 
the sub-section, as indeed it was, But he expressed no opinion 
upon the question whether such assessment was one made under 
section 23(4). 

Following upon the dismissal of their appeal the respondents 
then applied to the Commissioner himself, asking bim to exercise 
bis powers under section 33 and set aside both the order of the 
Income-tax Officer “levying super-ax " and the order of the 
Assistant Commissioner that confirmed such tax. Inasmuch as 
the Income-tax Officer in “levying super-tax " had merely acted ia 
pursuance of the directions given him by the Commissioner, the 
respondents could not have felt too certain of success, So they 
asked bim in the alternative to refer the matter to the High Court 
under the provisions of section 66(a) of the Act. That sub-section 
is, or rather was at that time, as follows :—- 

“(2) Within one month of the passing of an order under 
section 31 ....+.0008 the assesses in respect of whom the order was 
passed may by application evs... require the Commissioner to 
refer to the High Court any question of law arising out of such 
order and the Commissioner shall within one month of the receipt 
of such application, draw up a statement of the case and refer it 
with his own opinion thereon to the High Court.” 

` Sub-section (3) of the same section ran as follows :— 

* (4) If, on any application being made under sub-section (2) 
the Commissioner refuses to state the case on the ground that no 
question of law arises, the assesses may .........««. apply to the High 
Court, and the High Court, if it is not satisfied with the correctness 
of the Commissioner's decision, may require the Commissioner to 
state the case, and to refer it, and, on receipt of any such requisi- 
tion, the Commissioner shall state and refer the case accordingly. " 
The application to the Commissioner to set aside the order of the 
Income-tax Officer was rejected by the Commissioner as was the 
application to state a case. He regarded the case as a clear one of 
assessment under section 23(4) in respect of which no appeal would 
lie, - The appellate proceedings before the Assistant Commissioner 
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and the appellate order were therefore in his opinion illegal. EE 
" Hence,” said he, “I quash them under section 33 of the Act,” 1938. 


The proceedings having been quashed there was in his view nO ‘The Commtssiocer of 
order out of which any questions of law could arise and nothing Inoome Tax, - 


therefore that could be referred to the High Court under sec- erc Ades 
tion'66(s). He accordingly refused to stato a cass, $^ Goes eaii 
In their Lordship? opinion the Commissioner was plainly wrong in Ramdas. 

wo doing. One ofthe questions of law arising out of the order of Lord Romer. 
the Assistant Commissioner was whether the appesl to him was "EST 


competent in view of the proviso to section 3e(1) By deciding 
this question himself adversely to the respondents the Commis. 
sioner could not deprive the respondents of the right of having the 
question decided by the Court, This was the view of the matter 
rightly taken by the Court, who upon application made to them by 
the respondents under section 66(3) ordered the Commissioner to 
state & case and refer it to them for their decision. 

The Commissioner accordingly drew up a statement of the case 
&nd referred it with his own opinion thereon to the Court, setting 
out in the statement at some length his reasons for thinking that he 
ought never to have been ordered to do so. 

The case in due course came on for hearing before Additional 
Judicial Commissioners Aston and Rupchand Bilaram on the 330d 
January, 1934. Their decision was in favour of the respondents 
The Commissioner then applied for and obtained from the High 
Court a certificate that the case was a fit one for granting leave to 
appeal to His Majesty in Council. The present appeal was there- 
upon lodged. 

At the hearing before the Additional Judicial Commissioners 
the arguments would appear to have covered a wide range and to 
have raised a number of interesting and important questions of law. 
Their Lordships do not, however, find it necessary to consider all 
these questions. lt is íin their opinion sufficient to dispose of this 
appeal if the two questions to which they have already called atten- 
tion be decided, asin their Lordships’ opinion they should be 
decided, in favour of the respondents. These two questions are 
(r) was the appeal to the Assistant Commissioner from the order 
of the 4th May, 1929 competent? (a) Had the Income-tax Officer 
any power to make that order in view of the provisions of ssc- 
tions 34 and 35 of the Act to which reference will preeently be 
made? 

These two questions are so closely related to one another that 
they can convemiently be considered together. 
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' In order to answer them it is essential to bear in mind the 
method prescribed by the Act for making an assessment to tax, 
using the word assessment in its comprehensive sense as including 
the whole procedure for imposing liability upon the tax-payer. The 
method consists of the following steps. In the first place the 
taxable income of the tax-payer bas to be computed. In the hext 
place the sum payable by him on the basis of such computation has 
to be determined. Finally a notice of demaud in the prescribed 
form specifying the sum so payable has to be served upon the 
tax-payer. The second of these steps involves the determination of 
two sums, namely, the sum payable for income-tax and the sum 
payable for super-tax. The notice of demand in the prescribed 
form also provides for the sums payable for incometax and super- 
tax being specified separately. Considerable discussion accordingly 
took place before the High Court on the question whether a 
demand for super-tax in order to be valid ought to be made simul- 
taneously with the demand for income-tax. Aston A. J.C. com 
sidered tbat the demand for supsr-tax should bs made within a 
reasonable time of the assessment for income-tax, maning no 
doubt, by assessment the service of the notice of demand for 
income-tax which normally completes the assessment. Rupchanl 
Bilaram A. J.C. was of opinion that the demind for super-tax 
should be made within & reasonable time, and therefore almoat 
simultaneously with the demand for income-tax. Both of them hell 
for this reason (amongstothers) that the service of the notice of 
demand of the 4th May, 1929, was illegal and inop:rativa to impose 
liability upon the respondents Their Lordships do not find it 
necessary to express any opinion upon this point inasmuch as in 
their view and for the reasons which they will now proceed tó give 
it does not call for determination in the present case. 

It had been argued on behalf of the appellant that the Act 
nowhere imposes any limit of time within which an assessment 
under the provisions of sections 23 and 29 is to be made, and that 
the service of the notice of demand can, therefore, be made at any 


. time. 'Thisistrue, It had, in effect, b»en so determined by this 


Board in the case of Rajendra Nath Mukerjss v, Incomstax Com: 
missioner (1) But it is not true that after a final assessment under 
those sections has been made ths Income-tax Officer can go on 
making fresh computations and issuing fresh notices df demand to 
the end of all time. ‘ 

It is possible that the final assessment may not. be made unti 


(1) (1943) L. R. 61 I. A, IO ; ) 59 C. L, J. 344. i 
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some yeard after the close of the fiscal year, — Questions of difficulty 
may arise and cause considerable delay. Proceedings may be taken 
by way of appeal and cause further delay. Until all such questions 
are determined and all such proceedings havs come to an ‘end 
there can be no final assessment. But when once a final assessment 
is arrived at, it cannot, in their Lordships’ opinion, be reopened 
except in the circumstances detailed in sections 3; and 35.of the 
Act (to which reference is made hereafter) ahd within the time 
limited by those sections. Inthe present case the liability of the 
respondents both for income-tax and for super-tdx was determined 
by the income-tax officer on the 17th January, 1927. Inthe order 
made by him on that date he assessed the respondents to income 
tax at the maximum rate, but as the respondents were at that time a 
registered firm he held, as he was bound to hold, that no mdper-tax 
was to be levied. On some date before the end of March, 1927, 
he served on the respondents a notice of demand for ths tax that 
he had determined was properly leviable, ‘The assessment having 
been made under section 23(4) no appeal lay in respect of it. The 
assessment of the respondents was therefore final both in respect of 
income-tax and super-tax. Their liability in respect of both taxes 
had been finally determined, and none the less because the question 
of their liability to super-tax had been determined in their favour. 
It was, indeed, contended before their Lordships that the assess- 
ment could not be regarded as having been determined inasmuch 
as the Commissioner might at any time, and apparently after any 
lapse of time however long, cancel the registration of the respon- 
denta as a registered firm and so subject the respondents to liability 
to pay supertax. Their Lordships would, in any case, hesitate long 
before acceding to a contention that would lead to so extravagant 
results, In their opinion, however, the contention cannot prevail 
The Commissioner's powers under section 33 can only be exercised 
subject to the provisions of the Act, of which the, provisions in 
sections 34 and 35 are in this respect of the greatest importance, 
These sections are or were at the material time as followa s= 

"34. If for any reason income, profits or gains chargeable td: 
income-tax has escaped assessment in any year, or has been 
asseessad at too low rate, the Income-tax Officer may, at any time 
within one year of the end of that year, serve on the person liable 
to pay tax on such income, profits or gains or, in the case of a 
company, on the principal officer thereof, & notice contrining all 
or any of the requirements which may be included in a notice 
ynder sub-seçtion (2) of section 22, and may proceed to assess or 
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reassess suck income, profits or gains, and the provisions of this 
Act shall, so far as may be, apply accordingly as if the notice were 
a notice issued under that sub-section : 

“Provided that the tax shall be charged at the rate at 
which it would have been charged bad the income, profits or 
gains not escaped assessment or full assessment, as the case 
may be. : 

“se, (1) The Income-tax Officer may, at any time within 
one year from the date of any demand made upon an assesses, 
on his own motion rectify any mistake apparent from the 
record of tke assessment, and shall within the like period rectify 
any such mitiake which has been brought to his notice by such 
RIGCSIO’N ; 

“ Provided that no such rectification shall be made, having the 
effect of enhancing an assessment unless the Income-tax Officer 
has given notice to the assessee of his intention so to do and has 
allowed him a reasonable opportunity of being heard. 

“ (2) Where any such rectification has the effect of reducing 
the assessment, tho Income-tax Officer shall make any refund which 
may be due to such assessee. 

“= (3) Where any such rectification has the effect of enhancing 
the assessment, the Income-tax Officer shall serve on the assessse 
& notice of demand in the prescribed form specifying the sum 
payable, &nd such notice of demand shall be deemed to be issued 
under section 29, and the provisions of this Act shall apply 
accordingly.” 

In view of these expresa provisions of the Act, it is, in their Lord- 
ships’ opinicn quite impossible to suppose that the income-tax 
officer may in every kind of circumstance and after any lapse of 
time make fresh assessments or issue fresh notices of demand; 
or that the Commissioner can direct him so to do. In their Lord- 
ships’ opinion the provisions of the two sections are exhaustive, 


-and prescribe the only circumstances in which and the only time 


e 


in which suzh fresh assessments can be made and fresh notices of 


“demand can be issued. In the present case it is a debatable 


question whether the circumstances were such as to bring it within 
the provisions of section 34. It is not necessary to determine 
that question inasmuch as, in their Lordships’ opinion, the case 
clearly would have fallen within the provisions of section 35 had 
the income-tax officer exercised his powers under the section 
within one year from the date on which the earlier demand was 
served upon the respondents, Forlooking at the record of the 
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assessments made upon them as it stood after the cancellation of 
the respondents’ registration—and the order effecting the cancel. 
lation would have formed part of that record—it would be apparent 
that a mistake had been made in stating that no supertax was 
leviable. The income-tax officer took no further step, however, 
until May, 1929, and by then he was hopelessly out af time which- 
ever of the two sections was applicable. 

Their Lordsbips are accordingly of opinion that the order of 
the 4th May, 1929, was one that the Income-tax Officer had no 
power to make, ard that the second of the two questions to which 
they have referred must be answered in the negative. It neces 
sarily follows that the firat of those questions should be answered 
in the affirmative. For the order could only be justified, if at all, 
ag one made, not under section 33 (4), but under either section 
34 or section 35, Jf it was made, as the Commissioner has found 
in purported exercise of the powers given by section 23 (4), the 
&ssessee nevertheless had a right of appeal to the Assistant Com- 
missioner under section 3o, and tbe Commissioner was in error 
when he quashed the proceedings on that appeal, For as was 
truly said by Sir Shadi Lal in the case of Duns Chand v. Commis- 
stoner of Income-lax (1). 

“ The mere.fact that the assessment purports to have been 
made under that sub-section does not shut out the appeal; it must 
be shown that the circumstances of the case bring it within the 
scope of that sub-section,” 

For these reasons, which do not differ rubstantially from the 
opinions expressed by the Court of the Judicial Commissioner, 
their Lordships are of opinion that the appeal should be dismissed 
with costs. a 

They will humbly advise His Masjesty accordingly. 

The Soksitor, India Office: Solicitor for the Appellant. 

T. L Wilson & Co.: Solicitors for the Respondents, 


R CHC. Appea dismissed, 


(1) (1999) I. L, Re ro Lab. 596 (601). 
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THE SECRETARY OF STATE 
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THE BANK OF INDIA, LIMITED. 
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AT Bomaay. | 


“Negotiable -Instrument~Gevernment promissory sete—Holder’s signature 

| forged by way of endorsewmeni—Bill discounted wiih bank—Eschanged for 
new bil by Securities Department at request made by bank in goed faith — 
Saiutory fewer to require indemnity mot exercised by department— 
Damages fer conversion recovered against government by holder — Righi of 
Government to indemnity by the bank—Indéan Securtites Act (X of 1920), 
secttons I2, 21. 


By section a1 of the Indian Securities Act 1920 the prescribed officer of the 
securities department may (1) iuo a renewed security upon the applicant's 
giving the prescribed Indemnity against the claims of all persons claiming 
under the security so renewed, or (i1) refuse to Issue a renewed security unless 
such indemnity is given. 


The fact that section ar gives to the prescribed officer before — a 
-Government promissory note for a new onc a right to demand an express Indem- 
nity from the applicant for the renewal aud to refuse to give the renewed note 
unless an indemmity is given does not mean that an implied indemnity by the 
applicant Is excluded and the statutory right to an indemnity given by the 
seotion is not inconsistent with an implied right if the section is not acted upon ; 
dior was it Intended by the Legislature that there should be a right to indemnity 
only under the specia! conditions prescribed by section ar or to abrogate the 
common law right to ad indemnity which existed under the Indian Securities Act, 
1896. 


The efect af section 21 is, on the contrary, to give an added. statutory right 
which is different from, and in no way Inconsistent with, the common law right. 
There is, morecver, nothing inconsistent with thé common law right In the pre- 
seace of some element of choloe or deliberation on the part of the officer who is 


‘the ‘person doing the act, so long as he proceeds on the assertion oc claim or 


direction or evidence ot the applicant for the renewed note. Similarly, where 
the duty is statutory and must be performed if the statutory conditions are 
fulfilled, the fact that the offickl may have to see that the conditions are fulfilled 
does not per se debar him from saying that he has acted upon the assertion or 
claim or request of the applicant, Section 1a puts the o»xs on the applicant, 
for the word “ claiming " involves an assertion of title, and the word "satisfying" 
prescribes a condition to be fulfilled by the applicant. Such matters constitute a 
request from which the common law indemnity may properly prima facie be 
Implied, none the teas beoguse some deliberation may be involved on the part of 
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the officer. before be submits to being mtisfied by what the applicant puts before 

A., having possession of a Government Promissory Note on behalf of G, 
the holder and indoraee, forged G's Indorsement and indorsed the bill for value to 
a bank. The bank in good faith applied to the Securities Department for issue 
to them of a renewed promissory note in exobange for the old ona, the officer of 
tbe department who issued the renewed note not exacting from ‘the bank an 
indemnity under section ar. G., having become aware of A’s dishonest act and 
of the subsequent dealings with the note, sued the Secretary-of State in convar- 
sion, and recovered damages. On a claim by the Secretary of State to be 
Indemnified by the bank against tbe loss so suffered, on the ground that, the 
department having tamed the new note on the bank's request, were entitled to be 
indemnified against the damage suffered by them as the result of the Injury done 
to a third person’s rights: 
Held, that an undertaking to indemnify the Government must be implied 
from the bank's request for renewal, and that the Government were acoordingly 
entitled to recover the amount of their lows, While the demanding of an express 
indemnity under section a1 by the prescribed officer would exclude any implied 
indemnity, section 31 must not be construed ns removing from the scope of the 
statute the possibility ina proper case of the implied indemnity where no 
express Indemnity had been required. 

Shefleid Corporation v. Barclay (1) explained. 

Privy Council Appeal No. 55 of 1937 froma decision of the 
High Court, Bombay in its appellate jurisdiction, (Zeawmont, C. Jo 
and Rangaekar, J.), dated September 13, 1536, affirming a deci 
sion of that Court in its ordinary original civil jurisdiction 
( Wadia, ].), dated March, 6, 1936, dismissing an action in which 
the Secretary of State claimed against the Bank of India Limited, 
(the respondents) by way of indemnity, the amount which the 
‘Government had been held to pay to a third person as damages for 
-conversion of a Government promissory note of which he was the 
holder. 


The facts are fully stated in the judgment of the Board. 


H. U. Willmk, K. C. and Sir T. J. Strangman for the 
Appellant (the Secretary of State): The provisions of section ar of 
the Indian Securities Act, 1920, in no way limit the Government's 
common law right to an indemnity where a request is made to the 
Securities Department for renewal of an old note. The section is 
permissive. The express indemnity is something which the 
Government are entitled to ask far if they want it, for example 
cases where the personal solvency of parties involved. is in doubt, 
To ask for the indemnity bond with two-sureties which they could 


(1) [1905] A. C. 39a. 
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have required under the Act would have been ridiculous in the 
present case in view of the sum involved. The bank's very request 
to the Government to issue them with a new note in exchange for 
the old one involved an implied undertaking to indemnify the 
Government in respect of all claims arising out of compliance with 
the request. The bank mide their application for renewal after 
they had been guilty, albeit in good faith, of an act of conversion in 


respect of the old note, and it follows that they became liable by 


operation of law to indemnify the Government against the sub- 
sequent claim of the true owner of the note, Moreover, the bank 
by tendering the old note warranted that they were the true owners 
of it and that they were entitled toa new note, avd that warranty, 
which turned out not to be true, wasa part of the new contract 
which a renewal constitutes. 


Counsel referred to Aunsray Parmanand v. Ruttonfi Walji (1) ; 
Mascarsnhas v. Mercantile Bank of India Limited (2) and Mercan- 
tils Banh of India Limited v. A. J. Mascarenhas (3). 


Sit William Jowit?, X. C, and C. F. Hasvry, forthe Respon- 
dent Bank :The holder of a bill of exchange does not, by presenting 
it for acceptance or payment, impliedly warrant or even represent 
that it is a genuine document or that he has e good title to it: 


See Guaranty Trust Company of New York v. Hannay and Co. (4). 


A person applying for renewal of a Government promissory 
note which he holds isin the same position as the holder of a bill 
of exchange. By section ra the prescribed officer must be satisfied 
of the justice of the applicant's claim to renewal before he grants 
it. In those circumstances it would be an actual failure in bis duty 
if the officer were to rely on any implied warranty. An implied war- 
ranty by the applicant for renewal asto the genuineness of all the 
endorssments on à promissory note would be inconsistent with the 
provisions of the Act of 1929 in more than one way: for example, 
he would, if he were held to have given such a warranty, be in the 
position of a person negotiating the note in the ordinary way of 
business, in which case the facilities for renewal specially provided 
by the Act would have no purpose. 


Again, even ifthere were any evidence that the respondents 


U$ (1899) I. L. R. 24 Bom. 6«. 

8$) (1931) LR. 58 I. A. 433 ; 4C. L. J. 419. 
(3) (1928) I. L. R. $a Bom. 793, 

(4) [1918] a K. B. 623. 
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gave an implied undertaking of indemnity when applying for 
renewal, which, it is submitted, they never did, the rights and daties 
of the prescribed officer in relation to the whole transiction of 
renewal are inconsistent with such an undertaking and with reliance 
by the officer upon it, For the Act places the Government in a 
position to require an express indemnity, and, in fact, to insist upon 
having it. That ability to have an express indemnity precludes the 
Government from relying on an implied indemnity. The appli- 
cation for renewal involved no assertion of title by the applicant, 
and the granting of the request by the officer was consequently not 
the result of any assertion as to title -by the applicant for renewal. 
The renewal was effected by the officer on his own responsibility 
and judgment, and his decision to effect it was a judicial or semi- 
judicial decision in view of bis right to refuse the application in the 
event that an express indemnity which had been asked for was 

refused. (Counsel referred to Sheffield Corporation v. Barclay (1). 
C A, Y, 

Their Lordships’ judgm ent was delivered by 
Lord Wright :—This isan appeal from a judgment of the 
High Court in appeal at Bombay, which affirmed a judgment of 
Wadia J. as trial Judge. These judgments rejected the claim of the 
appellant to be indemnified by the respondents against a liability 
which he had incurred and been compelled to satisfy . under the 
circumstances of the case which were shortly as follows, A lady 
named Gangabei was the endorses and holder of a Gevernment 
‘promissory note for Ra 5,000. A broker named Acharya, having 
possession of the note on the lady’s behalf, forged her indorse- 
ment to it in his favour and indorsed it for value to the respon 
dents, The respondents, acting in good faith, applied to the 
Public Debt Office under the Indian Securities Act, roso, to have 
a renewed promissory note payable to them issued in exchange 
for the note which the respondents „gave up in exchange. -Thé lady, 
becoming aware of the fraud practised by Acharya, and the deal- 
ing with her note on the part -of the respondents and the appellant, 
which constituted a conversion of her property by either or both 
as wel as by Acharya, sued the appellant in conversion and 
recovered the appropriate damages, The appellant then brought 
the present action agsinst the respondents, claiming to be indemni- 
fied against the lose thus sustained by him on the principle that 
the Public Debt Office had issued the renewed note at the request 
of the respondents and was accordingly entitled to be indemnified 
(1) [1905] A. C. 393. ` 
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against the damage resulting from tho fact that what had been 
done involved an injury to & third party’s rights So far as the 
renewed note was concerned it was rightly accepted on both sides 
before their Lordships that it constituted a new contract between 
the Government and the respondents, which was not affected by 
the circumgtances under which it was issued and certain contentions 
raised in the Courts below were abandoned by the appellant. 
Only questions of liability and of principle were argued before their 
Lordships, matters of amount being left for subsequent settlement 
if the necessity should arise. l 

It is convenient first of all to refer to the material sections of 
the Indian Securities Act, 1920, which having replaced the repealed 
Act of 1886 dealing with the same matters, now regulates the-legal 
position of these Government promissory notes, Such notes 
circulate in large numbers in India; hence the importance to the 
parties and to the Indian public generally of the question of 
principle involved in this appeal. It appears from the print of the 
note in question contained in the record that the note was origi- 
nally issued in 1854 and payable to a named payee or order. The 
actual note in question was 2 renewal note which had been issued 
in April, rjas. On its back spaces had been provided for to 
endorsements The forged indorsement occupied the fifth space, 


and Acharya’s indorsement to the respondents occupied the sixth 


apace, At the foot of these spaces wasa receipt signed by the 


respondents for a renewed note in lieu of the note. It iaclear that 


the system of renewing notes is largely used in ordinary practice. 


It is obviously convenient to have a clean note, in addition to the 


circumstance that in the course of years the spaces available for 
indorsements become exhausted. And the holder of a renewed 
note obtains a new promise from the Government free from any 
equities or disputes which might have attached to the prior note, 
Section 16 of the Act provides in terms that a renewed Govern- 
ment promissory note is to be deemed to constitute a new contract 
between the Government and the person to whom itis issued and 
all persons deriving title through him. 

The Act contains express provisions for regulating the issue of 
renewed notes. In particular section r2 provides that subject to 
the provisions of section 13, a person claiming to be entiled to a 
Government promissory note may on applying to the prescribed 
officer and on satisfying him of the justice of his claim and deliver- 
ing the promissory note receipted in the prescribed manner, and 
paying the prescribed fee, if any, obtain from such officer a renew- 
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ed promissory note payable to him. Section 13 deals with a 
case where there isa dispute as to the title to one of these notet, 
and enables the officer to refuse to act save on a udicial decision 
or on the result of & formal enquiry. Section sr, on which the 
judgment under appeal was based, provides that notwithstanding 
anything in certain specified sections, including section rs, the 
prescribed officer might in any case arising, (i) issue a renswed 
security upon the applicant's giving the prescribed indemnity against 
the claims of all persons claiming under the security so renewed, 
or (ii) refuse to issue a renewed security unless such indemnity is 
given; Rules have been made under the Act to "prescribe" 
the indemnity which may be exacted, which is to be a bond 
of the applicant with two sureties in double the face amount of 
the note, 

In the present case the Government officer when issuing the 
renewed note to the respondents, did not exacta security under 
section ar., The question is whether the appellant is debarred 
from relying on an indemnity implied under the common law of 
India which in this respect is identical with that of England. The 
statement of the principle under which such an indemnity is implied 
is stated by Lord Halsbury L. C. in SAefield Corporation v. Barclay 
(1) to be correctly expressed ina quotation from counsel’s argu- 
ment in Dugaate v. Lovering (2), which runs as follows :— 

“It is a general principle of law when an act is done by one 
person at the request of another which act is not in itself manifestly 
tortious to the knowledge of the person doing it, and such act turns 
out to be injurious to the rights of a third party, the person doing 
it is entitled to an indemnity from him who requested thet it should 
be done.” 

This principle, which in England must now be read in connec- 
tion with recent legislation as to contribution between tortfeasors, 
is of the widest general application, It is often, asin the state- 
ment by Lord Davey in the same case, to which reference will 
shortly be made, seid to be based on a contract implied by law, 
the request importing a promise to indemnify the. other party against 
the consequence — to him of acting upon the request. But in the 


words adopted by Lord Halsbury, it is merely maid that the person - 


is entitled to an indemnity. The fiction of a contract implied by 
law adds nothing, though it may seem to justify the Court in 
holding as a matter of law that the party is entitled to the 


(1) [1905] A. C. 391 (397). 
(a) (1875) L. R. 10 C, P, 196, 
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indemnity on the basis that the aseertion by the applicant of his 
request isthe offer of & promise to indemnify if the other party 
acts upon that request to his damage. Sir William Jowitt has 
contended that the necessary elements arethe assertion and the 
action taken upon that assertion by the other party. He has com 
tended that neither element is present in the case of the parfor- 
mance of a statutory duty like thatin question. There was, he 
says, no assertion by the respondents but only a claim in respect 
of which the Government official had to act on his own responsi- 
bility and judgment, His conduct, it is said, was not ministerial, 
- but judicial or semrjudicial, since the statute by section a1 gave 
him the right to refuse the renewed note except on the terms of 
his being granted the prescribed indemnity. Reliance wag par- 
ticularly placed on the form in which the rule was stated by Lord 
Davey in SAefield Corporation v. Barclay (1) (swea) at p. 399, 
where Lord Davey thus stated the principle ?$— > 

"T am further of opinion that where a person invested with a 
statutory or common law duty of a ministerial character is called 
upon to exercise that duty on the request, direction, or demand 
of another (it does not seem to me to matter which word you use), 
and without any default on his own part actsin a manner which 
fs apparently legal but is, in fact illegal and a breach of the duty, 
and thereby incurs liability to third parties, there is implied by law 
& contract by the person making the request to keep indemnified 
the person having the duty against any liability which may result 
from such exercise of the supposed duty. And it makes no diffe- 
rence that the person making the request is not aware of the 
invalidity in his title to make the request, or could not with reasons» ` 
ble diligence have discovered it." 

It seems that it was on this line of reasoning that Wadia J. 
decided in favour of the respondenta. Beaumont C, J. (with 
whose judgment Rangnekar J. agreed) was not prepared to accept 
this reasoning, but preferred to rest his decision upon a different 
ground which will be explained later in this judgment. Their 
Lordships are with respect unable to agree with Wadia J. Lord 
Davey, in their opinion, did not mean, when he used the word 
“ministerial” to indicate that the act done must be dons without 
any element of choice, deliberation or decision onthe part of the 
doer, All, it seems, that he meant was that the official had no 
interest except to perform his statutory duty. But the mere per- 
formance of that duty may involve some degree of deliberation 


(1) [1905] A. C. 393 (399). 
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and judgment. Thus in the Shafield case (1), which dealt with 
the requesting of transfers of stock in the Corporation’s register, 
the indemnity was implied though section 3o (1) of the Sheffield 
Corporation Act of 1883 provided that “the Corporation or the 
registrar before allowing any transfer of stock may, if the circums- 
taneos of the case appear to them ar bim to make it expedient, 
require evidence of the title of the person claiming a right to 
make the transfer.” Similarly in 4, CŒ. v. Odell ` (2), the Court of 
Appeal were, it seams, prepared to hold that a person who, acting 
in good faith, brought to the Land Registry a transfer apparently 
executed by the registered proprietor of the piece of land, but in 
fact a forgery, became subject toa contract implied by law to 
indemnify the person whose duty under the Land Transfer Acts 
was to register transfers against any liability resulting from the 
exercise of the duty, There may indeed be cases where the per- 
son charged with the statutory duty is also charged with’ the 
responsibility of deciding in a judicial or quastjudicial capacity 
whether it is proper to exercise ths duty in any particular case, 
so that he could not be regarded as acting on the applicant's 
request, but solely on his own statutory responsibility. Such cases 
which are contemplated as possible in £. G. v. Odell (s) (supra) 
would depend on the particular construction of the particular 
statutes, but would involve considerations which are different from 
those presented in Sheffield Corporation v. Barclay (1) (sufra) or 
A. G. v. Odell (a) (swgra). Itis on the analogy of these latter 
authorities that in their Lordships’ judgment the present case 
must be determined. There is nothing anomalous in the pre 
sence of some element of choice or deliberation on the part of 
the officer who is the perron doing the act, so long as he proceeds 
on the assertion or claim or direction or evidence of the applicant. 
Indeed, in the simpler type of case illustrated by Dwgrale v. 
Lovering (3) (sugra) it is not necessary that the plaintiff should 
have been other than a free agent He may act on the defen- 
dant's request not under compulsion but of choice. That does 
not, however, deprive bim of the right, if the circumstances are 
appropriate, to theimplied indemnity, though no doubt, he may 
waive the right, Similarly, where the duty is statutory and must 
-be performed if the statutory conditions are fulfilled, the fact that 
the official may have to see that these conditions are fulfilled, 

(1) [1905] A. C. gga. 

(a) [1906] a Ch. 47, 

(3) (1875) L. R, 10 C. P, 196. 
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does not gery se debar him from saying that he has acted upon the 
assertion or claim or request of the applicant. In this connection 
Beaumont C.J. says, "Ifhe [the prescribed officer] acts upon the 
request, I doubt if it is relevant to say that he has also considered 
the matter for himself.” Their Lordships agree in this with the 
Chief Justice except that they do not prima facie Referee as a 
matter of doubt. 

This view is fortified by considering the language of section 
12, which clearly puts the onus on the applicant: “A person 
claiming to be entitled to & Government promissory note may 
[that ls, is entitled] on applying to the prescribed officer and on 
satisfying him of the justice of the claim and delivering the 
promissory note receipted in the prescribed manner and paying 
the prescribed fee, if any," obtain the renewed note. "Claiming" 
involves an assertion of title; the act of applying is the applicant's 
act ; "satisfying" is, as Mr. Willink pointed out, in the active not 
passive and is a condition to be fulfilled by the applicant. These 
matters clearly, in their Lordships judgment, constitute a request, 
from which the common law indemnity may properly be grima 
Jame implied, none the less because some deliberation may be 
involved on the part of the officer before he submits to be satisfied 
by what the applicant puts before him. 

But the Chief Justice held that the common law indemnity 
could not be implied under this Act because of section gr, which 
in his judgment excludes any implied indemnity because it gives 
aright to demand an express indemnity and to refuse to give the 
renewed note unless an express indemnity is given. He thought 
that the express provision by section ar of the statutory right is 
inconsistent with the existence of an implied right if the section 
is not acted upon, He concluded that the Legislature mast be 
.deemed to have intended thatthere should not be a right of 
indemnity in every case, but only under the special conditions of 
section ar. Their Lordships are, with respect, unable to accept 
this view. Asa matter of construction they do not accept the 
view that section 2r bas not merely the positive effect of giving 
the special right which it provides for, but has also the negative 
effect of cutting out the implied right of indemnity undoubtedly, 
in thelr judgment, existing under the Act of 1886, which embo- 
died the law on this matter until it was repealed and replaced by 
the Act of.rgso. A statute is grima fade to be construed as 
changing the law to no greater extent than its words or necessary 
intendment require, Section ar was not inthe Act of 1886. If 
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it had been intended by the insertion of that section in the Act 
of 1920 to abrogate the common law indemnity existing under 
the repealed Act, the Legislature would, it seems, have used words 
clearly expressing that intention, so as to secure that save as 
provided by section ar, there should be no right of indemnity. 
Theit Lordships see no reason to justify reading in or implying 
such words. On the contrary they construe section 21 as giving 
an added statutory right, which is different from and inno way 
inconsistent with the common law right. That latte: right is not 
complete merely because the officer has acted upon the request; 
to make it effective itis necessary that a further condition should 
be fulfilled, namely, that in the words used in Dugdale v. Lovering 
(1) (sugra), that “the act should turn out to be injurious to the 
rights of a third party." Thus the common law right is required 
in & case where the officer, though satisfied by the applicant when 
he issues the renewed note of the justice of his claim, is wrongly 
satisfied. Though both he and the applicant were acting in perfect 
good faith and without suspicion, they may be, as they were in 
this case, unconsciously infringing the rights of the»true owner 
of the note, and guilty of converting it. Cases in which the 
common law ' implies the indemnity are generally cases when the 
officer would not have thought of demanding an indemnity under 
*ection 21. These are mostly, if not always, cases where the risk 
is due to the fraud of some other person. Section a, if construed 
as itis by the Chief Justice, would put the burden of this risk on 
the Government, unless in every case the officer exicted the 
statutory indemnity under section ar. This, however, would place 
a serious and unnecessary burden on the course of renewing these 
notes, which is 2 practice in constant use and to be facilitated, 
not obstructed. On the construction which their Lordships think 
is, merely as a matter of construction correct, the common law 
indemnity would be operative in the cases, presumably ‘rare on 
the average, where it turns out eventually to be wanted because of 
some concealed fraud. On the other hand, the officer would 
generally exercise the right to require the express indemnity before 
issuing the renewed note, wherever he can say that he is satisfied 
but still he is conscious that there are circumstances of doubt or 
otherwise which lead him to refuse to issue the renewed note with- 
out the express indemnity. It may be noted that under section sr 
what can be demanded as a condition of issuing the renewed note is 
the "prescribed" indemnity which under the rules prescribed under 


(1) (1875) L. R, 10 C, P. 196, 
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the statute isto be the bond of the applicant with two sureties 
for twice the amount of the note. This is obviously different from 
the common law indemnity. It may further be observed that if 
the matter were to be decided on the basis of the equities between 
the parties, the loss would more properly; it seems, be borne by 
the respondents, who bave thought fit in the course of their 
business which they carry on for profit, to purchase the note from 
Acharya on the forged indorsement and have assumed the res 
ponsibility of putting forward the note as being their own property, 
‘whereas the Government officer has merely performed his statutory 
duty in a ministerial capacity on the claim and assertion of tbe 
respondents, There is in their Lordships’ judgment, every reason 
why the Court should imply an indemnity in this case and no 
sufficient reason why they should treat section ar as excluding 
that implication. Itis no doubt true that if an express indemnity 
were exacted under section ar it would exclude any implied or 
tacit indemnity. But that is a different matter from construing 
section 21 as removing from the scope of the statute the possibility 
ina proper case of the implied indemnity where no express in- 
demnity has been required. 

For all these reasons their Lordships are of: opinion that the 
appeal should succeed, that the judgments of the Courts below 
should be set aside and that it should bs adjudged that the appel- 
lant recover from the respondents the proper amount under his 
claim dod should also bave the costs of this appeal and his costs 
in the Courts below. If the parties can agree what is the proper 
amount it can be inserted in the Order in Council; if they 
cannot agree the case must be remitted to the High Court at Bom 
bay to assess the amount. 


They will humbly eo advise His Majesty. 
The Solicitor, India Ofiss > Solicitor for the Appellant. 
E. F. Turner & Sons: Solicitors for the Respondent. 


R C C. Appeal allowed, 
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APPELLATE CIVIL. 
Before Mr. Justia R. E. Jach, 
CHANDRAKANTA BAL MUNSHI 


v. 
SAHARALI SHEIKH AND OTHERS. 


Bengal Tenancy Act (VIII ef 1585 as amended by ActIV of 19039 ), section 146A, 
sub-section (35) —Sub-clauses. af that section, if io be read disjunctieriy— 
Holding nøt fully represented in compliance with the suction — Decree pasetd 
to be treated as money decree. l 
According to the literal meaning of the words in sub-section 3 of section 146A 

of the Bengal Tenancy Act, the clauses in the sub-section cannot be reed 

disfunctively : 

Maharaja Saski Kanta Acharjee Bahadur v. Lechos Sheikh (1) and Raja 
Nagendra Nath Sinka Sakas Rey v. Niranjan Patra (2) disserzod from. 

So in a rent suit brought under the provisions oí sub-section (4) of 
section 146A of the Bengal Tenancy Act, if the defendants did not fulfil all the 
requirements mentioned in the four sub-clauses of that section, the holding cannot 
be said to be fully represented and the decreas passed in such a sult must be 
treated as a money decree. 


Appeal by the Plaintiff, 

The material facts will appear from the judgment, 
Mr. Prafulla Chandra Nag for the Appellant. 
No ome for the Respondents, 

The judgment of the Court was as follows: 


R. E, Jack, J. :— This appeal has arisen out of a suit for 
recovery of Adas possession of the land described in the plaint and 
for mesne profits. 

The holding originally was held by Bhooloo who died leaving & 
widow and a daughter. The plaintiff alleges that after his death 
his widow left the place and the plaintiff landlord took possession 
treating the holding as abandoned and held it in Aas till 1311 B.S. 
when it was settled with Jira Bewa who continued to possess it until 
the plaintiff took possession through Court in execution of a rent 


* Appeal from Appellate Decree No, 1203 of 1935, against the decree of A. F. 
M. Rahman, Esq., Additional District Judge, Mymensingh, dated the 6th April, 
1935, reversing that of R. S. Krishnaswamy, Esq, Munif of Mymensingh, 
dated 13th Angust, 1934. x 

(1) (1935) 61 C. L. J. 548. 

(2) (1937) 41 C. W. N. 1173. 
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decree against Jira Bewa and he alleges that immediately after 
having got possession through Court he was dispossessed by the 


. defendant, 


The defendants’ case is that after Bhooloo's death, Bhooloo, 
another brother of his and other relations of Bhooloo possessed the 
land and then settled it in darga with Kocha and that after passes- 
sion for some years through Kocha they resumed Akas possession 
and have all along been in possession since then. They say that 
the plaintiff did not actually obtain possession in execution of his 
decree against Jira Bewa, The trial Court decreed the in but on 
appeal the suit was dismissed. 

In this appeal, it ie urged that on the facta found by the Court 


"below the Judge ought to have decreed the prayer of the pleintiff 


for AAas possession so far as the share of Jira Bewa was concerned. 
As regards this point, in the way I read the findings of the Court 
below, the Court accepted the defendants’ version of possession as 
the learned Judge states. The defendants’ version was that the 
plaintiff never obtained AAas possession and that possession was 
held by the defendants all along and that when Jira Bewa aban 
doned the place the defendants were in possession of Jira Bewa’s 
share. In this view of the facts, the decree against Jira Bewa 
cannot be regarded as arent decree, it must be regarded as a 
money decree, and the plaintiff was not, in execution, entitled to 
possess the share of Jira Bewa. 

Another point raised is that the statement of the learned Judge 
that there is practically no evidence to prove any &kas possassion is 
incorrect inasmuch as defendant No, 2 has stated that the landlord 
was in šas possession, On referring however to the evidence of 
defendant No. 2 I find that there is no such statement. 

The third point raised for the appellant is that the learned 
Judge is wrong in holding that under the provision of sec- 
tion r46(sX1) the holding is not entirely represented so as to make 
the rent decree effective against all the heirs of Bhooloo, and in 
support of this the learned Advocate for the appellant relies upon 
two separate decisions of this Court. One of them is a decision of 
Mr. Justice R. C. Mitter inthe case of Maharaja Saski Kanta 
Achasjæ Bahadur and others v, Lecthoo Sheikh and others 
(1) in which the learned Judge holds that the sub-clauses of 
section r46(A) must be read disjunctively. He says: “If the 
defendants in a rent suit fulfilled the requirements of any of the four 
sub-clauses they would be taken to be representing the entire body 


(1) (1935) 61C, L. J. 548. 
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of co-sharer tenants In Ehk torir dr Baldi," The learned Judge a 
has not given any reason for this interpretation of the subgectibn. 1938. 

An other case referred, td's the vas&'of. Rafe JVapendra Neth Chandra Kanta Bal 
Sinka Sakas Roy v. Niranjan Patra, miner and others (a). In this ' Munshi 
case the learned Judge sitriply refers to the fact ithat R, C, Mitter, Saharal! Sheikh, 
J. has held that the four mub-clauses should be read disjunctively "es 
and no reason is given by the karned Judge for his opinion on this ipe 


Now, section 1 46(AN3) states? “ The entire body of co-abarer 
.tenants in a tenure or ‘holding. shall. ‘for the. purposes -of eup- 
. section (s) bé deemed to’be represented by the defendants to the 
"suit if such defendants inchide. NELLE MI LAE 
(i) Al the cosharer tenants in'the tehurd or Holüing whose 
‘homesteads are’ situated in the willagé in witch the tenure or-hold- . 
ing is situated’? ^ ee ee n 
b — (M)^ Such ‘of the sce ten the ‘tenure or holding, as 
have, at any time during the three years ‘prévions to that for the -— 
"trent of which the «it is | brought, made any payment of rent for En 
tenure or holding ; i 
' (ii) Such ob'sharer tenants who. having. d an intereat 
_in the tenure of holding have given‘ notice of the purchase under 
sub-section (3) of , section r# or section. ,a« E), or section a6(F), as 
the case may be, or, who having succeeded to an interest by 
inheritance have given notice of their succession under section ML 
and 
(iv) all øker co-aharer tenants in the tenure orak iioi 
names are entered in the landlord's rent roll.” ` 
Afcording to the literal meaning:of the words'in the sub-section, 
the clauses cannot be read disjunctively-and-in- the absenee of any 
reason for holding otherwise by the:Iearned -Judges whose- decisions 
I have referred to, I must respectfully fisdgree: with their view. 
Accordingly, I think that in the present case thè learned: Judge 
in the Court of appeal below was right in hólding that (the tenure 
was not-fully. represented ih the süit againsl- Jira Bewa, holtfing as 
he does that others; besides: Jira- Bewa; had. sn interdst in the 
holding and had not abandgnad-the‘holding and were living in the 
, ame village. aon 
The result is that thie appeal must be dismissed. There willbe U Y=? 
.no order as, to costs in view of, the Don-appearance of the 
respondents. 
CP RB . sede dua OD idet eei - . Appeal dismissed. 
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OIVIL REVISION. 
Before Mr. Justice M. C. Ghose. 


. JANAKI NATH DE SARKAR AND ANOTHER 
wp. ^ T 
RAJANI NATH KAR AND OTHERS,* 


Petia, Kaimi— Rats of rent, Esod, if raiyati at Axed rate created —Kevenwe 
Sale Law (Act XI of 1859), section ^y — Raiyat, tf Wable te be ejected- 
Meharari right of raiyat created cfter Permanent Settle ment— Purchaser 
ai revenus salo, if can ignore the Mokherari right. 

A potta was stated to be a Kaimi potta and when stating the rate of rent it 
was stated that it was Nirikh that is to say the rate of reat was fixed. 


Heid, that since the rate of rent was fixed by the potta, a raiyati at a fixed 
rate was created in favour of the tenants. 


Under section 47 of the Revenue Sale Laws ralyats having a right-of oocn- 
pancy at a fixed rate of rent were not liable to be ejected. 


But where the Mokarari right of such ralyat was created subsequent to the 
permanent settlement, the purchaser at a revenue sale had right to enhance 
their rent irrespectively of the engagement, and the landlords were entitled to 
treat such ralyats as occupancy ralyats whose rents were liable to enhancement 
according to law. 

Application under section 115 of the Code of Civil Procedure 
by the Petitioners. 


The material facts will appear from the judgment, 


Mr. Syamapada Majumdar for the Petitioners in No, 996. 

Messrs. Gopal Chandra Das and Sudhir. Chandra Choudhury 
for the Petitioners in No, 1275. 

Mr. Probodh Chandra Kar for the Opposite Party in No. 996. 

Mr. Ramendra Chandra Roy for the Opposite; Party (Deputy 
Registrar) in No. 996. 

Mr. Shyamapada Majumdar for the Opposite Party in No, 1275. 

The judgment of the Court was as follows : 


Rule No. 996 of 1935. 
M. C. Ghose, J. :— This isan application under section rrs 
of the Code of Civil Procedure by the purchasers of a raiyati 
holding in which the landlords made an application under section 


* Civil Revision Cases Nos. 996 and 1275 of 1995, against the orders of Mr, 
Jagat Nath Basu Roy, Munsiff, 1st Court at Bhola (Bakarganj), dated the goth 
April, 1935 and agth June, 1935. l l 


VoL. LXVIÍ.] fick court, 


26-Jofthe Bengal Tenancy Act and succéeded a al the a 
tioners in the primary court. ; 

The petitioners purchased the holding, Khatian No. 1305, on 
the basis: that it was a Mokarari raiyati holding, that is to may,’ 
occupancy holding, at a fixed rate of rent and om that basis they 
paid landlords’ fee under section rs of the Bengal Tenancy Act 
Tbe landlords claimed that it was an ordinary ratyati noine and 
they are entitled to transfer fee at 30 per cent. 


* The holding in question along with three other holdings was 
created by a Potts of 1293 B. S. On a persusl of the Potta the trial 
Court came to the finding thata new Jama was created - granting 
a Mokarari, heritable and transferable right to the holding. The 
Patta was read in this Court and it was stated to be a Kaimi Potts 
and towards the end when stating the rate of rent it was stated 
that it was JWriAk that isto say, the rate of rent was fixed. Since 
the rate of rent was stated to be fixed, the finding of the Court 
of appaa! below i is corréct that it was by the Potta of 1293 a 
raiyati at a fixed rate was create d in favour of tha tenants, 

The next question is whether the Court below is right in 
holding that the landlords being purchasers at a revenue sale and 
having annulled the tenure under which the holding in suit was 
situate the Mokarari character of the holding has disappsared 
and the landlords are entitled to treat itas an occupancy holding 
liable to enhancement according tolaw. This question depends 
on the meaning of section 37 of the Revenue Sale Laws (Act Xf 
of 1859) Under that section "the purchaser of an entire estate 
in the permanently settled districts of Bengal (Bihar and Orissm) 
sold under this Act for the recovery of arrears due on account of 
the same, shall acquire the estate free from all encumbrances 
which may have been imposed upon it after the time of 
settlement and shall be entitled to avoid and annul all under- 
tenures, and forthwith to eject all undertenants, with the following 
exceptions == 

+. * st a + 

" Provided always that nothing in this" section contained shall 
be construed to entitle -any ‘such purchaser as aforesaid to eject 
any raiyat, having a right of occupancy at a fixed rent or at a rent 
&seeseable according tò fixed rules under the laws in force, or to 
enhance the rent of any such raiyat otherwise then in the manner 
prescribed by such laws or otherwise than tbe former proprietor, 
irrespectively of all engagements made since the time of semen 
may bave been entitled to do,” 
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- ‘Upon a fair reading of section 37 the positio áppears -that theo 
vendors of the petitioners who were raiyats: having a right of! 
occupancy at a fixed ‘rate of rent were ‘not liable to be ejected 
under section 33. But their Mokarari right having been created | 
subsequent to the permanent settlement, the purchasers at the» 
revenue sale had right to enhance their rent irrespectively of the: 
engagement made in 1293 B. S, The landlords in the présent" 
case are entitled to treat the petitioners!' vendors 88 occupancy: 
raiyats whose rents are liable to enhancement according to law. 
Therefore on a transfer the landlords are p to transfer fees as, 
allowed by the court below. — , TD 

The Rule is discharged with costs one gold ee LONE 

"uo. c Rule IVo..1275 of 1935: » "E 

This is an application under section 115,0f the Code of Civil. 
Procedure by the landlords in a case under section 26-J of, 
the Bengal Tenancy Act. The vendors of ,the opposite party, 
transferred the holding in sujt being .Khatian, No. 1998 to the, 
petitioners on the basis that it was a raiyati holding with a right of, 
Qccupancy at a fixed rate of rent. The petitioners who are the 
superior landlord of the jama claimed to recover transfer-fee at' 


the rate of 30 per cent, M" Box 
. The trial Court held that the nancy. was oui by a potta in 
1293 and according to the potta the rate of rent was fixed. 4 


It is urged that the potta of 1293 was granted by.a Hindul 
widow ‘Indramoni who had-a limited right and some of the, 
petitioners who represent one-third of the landlords’ interest. got, 
the transfer from;the reversioners of the husband Indramoni and; 
they are not bound by the act of Indramoni. The other: aide: 
pointed out that it is only the petitioners Nos, r-to 8 who purchased; 
the one-third share of the landlords’ interest from the reversioners) 
but the other petitioners are the heirs of the grantors of the. potta: 
and they in any case cannot avoid the potte. As for the peti-' 
tioners who got a transfer from the reveraioners.it is urged on the. 
other side that thezpotta by Andramonr was granted in 1293 and 
Indramoni died in 1300 B.S. and the reversioners transferred 
the:bolding in 1319 and even then Indramoni’s heirs efter her 
death had not got the potta, granting fixed rate of rent, set aside ; 
that even if the ght was a limited right which can be lawfully set. 
aside, such a right has.long ago lapsed by limitation. 

, The Rule is :discharged with costs, hearing fee one zold 
mohur: i Ne X ' 
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Vor LX VIL] ' HIGH COURT: 
LE * APPELLATE CIVIL. uk E 


t Bier Se Habd Deri, Knit Ce Justia and Mr.’ 
i ' Justice B. K, Muhkorjia, 


u Y 9il r I s 


THE COMMISSIONERS FOR «ede PORT OF' e v 
* * « "CALCUTTA. 


"ET Ede & 3 Es 7 xe PE oO gl 


im 


toy Po ) E D m E. 


po, — ,, PROHLADRAI CHOORIWALLA.* 


Batres containing Wirection for ascertainment ef moema protits ‘in execution —. 
Such dirsetion, tf talid—Duty of Executing Court—Cisil Procedure Code 
wvifstet) V ef. 1908),. Order 20, Rule 13-— Direction, svem if not according to 
« tuw, tf can be interfered: with ‘te executen —New dssdo ‘be’ 
.. Congérued with reference to old ones, CE a ‘ 


Per Derbyshire, C. $.- it is always interesting and often \belpful in ocas’ 
traing a, new.enactpent, to refer tothe did one. But-where the new enactment 
is clear in Ite torma effect mnst-be given to It. | CU oa i 


The scheme set oat’tn Order 90, Rule ia of the Code of Chri Procedure inu x! 


dase where there isa suit for possession o£ Irmoyeable própárty," with 'redt oc — 


nieme profits up to'thé fisffbition of the sult'and mesio ‘pfbfitd kfterwards up to 
the date öf delivery of Pošsession is'thla that the-Court Bn bethg ‘ satisfied By thé 
plaintifs that they are entitled to the relief olalmed malos a ‘decree for 

GF the property arid fof the ronf'or fesne “profits aoorued up to tbe institution , 
cE‘ the sult; This is an amoant whlch is either already niberinined or ascertain’ 
able scoording ee earner a Tò that extent, the deoree 'H 


‘ 1 LI ul at A 


iki wa nt cai icu in 
the suit Court which passed its first deoree tedirect that the Inquiry 
es ber eg uni of ‘the ‘sult to recovery 

P mee here toe relates an When the executing 
Court has ascectaiied tha ‘amount of^the meme: profits, it Is not for that 
execiting Co&rt to make a decree in respect of thed but'the.executing Court 
should report the amount of the mesus profits that it has so aescssed to the sult 
.and, then it is for tbe sult Courtto pass in the, words óf sub-section (2) of 

30, Rule 13 a final decree in respect rent or mesne profits in acoordance 
weno et et ae “This fink! dered tan then Be transmitted to 


Á 


` UER Mo en Hohi the institution “of” scit 


tbidativery of pomwemdon to be mada bi -mzicitioh doos not mako the ‘deore 
invalid, } 4 - i 


. EE N TET EE EEE E N 
: * Appeal froin Order No. '3of 1937 with Spola, against the order of 


D, N. Guba, Esq;// Sthotüfnate ! Todd, tit Coutt, Hooghly; at Howrah, dated 
the asend December, 1936. l iv ` 


a 
-^ 
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proceeding in and a continuation of the sult Itself which ends in a final decree 
and no question of execution arises til] the final decree Is pronounced. 


Order 20 of the Code of Civil Procedure denis with judgments and deorees 
and it is only after the. enquiries contemplated by that Chapter have been 
finished and the decrees have beon made final that proceedings in execution 
which are contemplated by Order ar can coms Into existence and an application 


for execution can be made as provided for in Order 21, Rule 10 of the "Code of 
Civil Procedure, 


The order directing delivery af kkas poesesalon to tbe plaintiff constitutes 
à separate and a final decree by itself and if the judgment-debtor delivers 
possession amicably without the intervention of the Court, It cannot be sald 
thet any executing Court fs necessarily brought into being by which the future 
mesno profits can be properly and satisfactorily ascertained. 

Tbe direction in.a deoree regarding mesne profits is only a preliminary 
decree and it would be against the whole scheme of the present Civil Procedure 
Code to suppose that there would be an executing Court to carry oat the 
directions of the preliminary decree before the final decree was passed, 

It is improper therefore to direct under Order 90, Rule 12 Civil Procedure 
Code that mesno profits should bs determined in execution proceedings Such a 
direction is manifestly contradictory to the express provisions of the Code, 

But when such a direction is given an executing Court has no Jurisdiction to 
treat the direction- as a nullity and it. shonld not have gono beyond the express 
words of the decree itself unti] the decree was properly amended oc corrected 
by the same or superior tribunal. 

When the decree contains such a direction and when the decres has not 
been amended the executing Court should enquire into the amount of the mesne, 
profits and should forward its report to the Court which passed the decree. It. 
would then be the duty of the Court which tried the salt to pass a Anal decree, 
In conformity with the provisions of Order 90, Rule ia (a) of tbe Code of 
Civil Procedure, l 

. Appeal against an order in an execution proceeding. by the 
Decree-holder, 


The material facts will appear from the judgment. 

Sir A. K. Roy, (Advocate-General) and - Afr. MINAS Nath 
Mukherjee for the Appellants. 

Dr. S. C. Basak and Messrs. Hemendra Chandra Sen, Amiya 
Chandra Mukherjee and Santosh Nath Sen for the Respondent. 

The judgments of the Court were as follows: 

Derbyshire, C, J. :—This is an appeal-from an order of the 
Subordinate Judge of Howrah made on the 22nd December, 1936 
where in an execution proceeding an order allowing the amendment 
Of an execution petition and directing continuance of the aftach- 
ment is vacated. That refers to an order that he.bad. previously 


made on the 17th September, 1936, Then the order under appeal 
futthet goes on to sayt 
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S E eae shall be converted to stand as it did EE 
originally. " : 1936. 
This matter arises out of proceedings bot the Port Commissionsrs The NASE PE FERIO 
of Calcutta against the respondent in this appeal brought toget for ioe 
possession of certain land which they owned, and required posses- ovy. 
sion of, for the purpose of building the now Howrah bridge.. ` There igi aig 
have been many applications before the Howrah Court arising out — 
of this matter and I believe there have .been six appeals or appli- QUE dt 
cations to this Court, As far as those proceedings.are concerned, 
it ts sufficient to refer to a decree in Title Suit No. a1 of 1935 by 
the Port Commissioners against the respondent, then the defendant, 
Probladrai Chooriwallah. The a ‘part of the decree in that 
suit ran as follows :— ^ 
“It is ordered and decreed that this suit be and the same is 
accordingly decreed with costs It is ordered that the plaintiff be 
put in possession of the suit lands by ejecting the defendant and 
that the defendant do pay to the plaintiff the amount claimed with 
interest thereon at 6 per cent per annum till realisation and that 
an enquiry be made im execution as to the amount of mesne profits 
from the institution of the suit till delivery of posesion to the 
plaintif or date of relinquishment of possession by the defendant 
with notice to the plaintiff through Court or the expiration of the 
three years from the date of decres whichever event first occurs, 
and that the sum of Rs, 1848-10-6 be paid by the defendant to the 
plaintiff, on account of . the costs of this suit, with interest thereon 
at the rate of 6 per cant per annum | from this date to the date of 
realization, ” 
Then follows the schedule of properties which are directed to go 
into the possession of the Port Commissioners : 
There wasan appeal from that decree to this. Court. That 
appeal was heard on the 24th April, 1936s- The Court affirmed the 
decree, Proceedings were then taken in the executing Court, 
Possemsion' of the land has been given, but during the course of 
giving up poseession the defendant, the respondent herein proceed- 
ed to remove certain buildings on the land ‘which he claimed as 
belonging to him. There were proceedings: by the Port Commis- 
sioners challenging the defendant's right to remove them and even- 
tually those proceedings brought the parties- to this Conrt and on 
the r4th January, 1937 this Court ordered that if the opposite party, 
that is, the defendant respondent, put in security for Re 11,000 in 
Government Promissory Notes within a month, the Rule which had 
been granted Nisi at the instance of the Port Commissioners ros- 
training the defendant from removing the property would be dix 


» 
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charged, That secürity was.duly deposited in Howrah*Court. ° On 
the asnd December, 1936, the execution proceedings Werd heard 
before the Judge in thé Howreh Court and the respohdent to this 
appeal for the first time challefzed the validity of the decree’, He 
wid that the decree wre bad because it directed an enquiry to be 
made is.execwlíon a2 to the amount of metas profits; he cóntendéd 
that that enquiry could only be made in the suit itself. Ie is 
interesting to note that such eontention .was not raised’ when the 
.decree came to this Court on appeal and was affirmed. The learned 
‘Judge has agreed with that contention and made the order Which is 
now appealed from. ' If the order stands and the contention of the 
respondent is upheld, the respondent hopes that the sum of 
Rs. 11,000 deposited by him in the Howrah Court pursuant to the 
"order of 'this Court in "January, 1937 will revert to him on’ the 
Rond fhat the whole of the execution proceedings is bad, " >v s 
There has been a good deal of legal argument in this appeal ind’ . 
' during the course of it I'did not find myself in entire agreement ` 
! with my learned brother who has more experience in maitera relat- 


"ing to execution in these Courts than’ I have, I feel bound how- 
} 


, , The matter is governed . by order 20, rule 12 u the Code of 
Civi Procedure which enacts : . T m 


i a1) Where. a suit is for — of: ARENA of immovg- 
,able property and rent or for mesno profits, the Court may pagna 
} decree T Ge. cx. y t 
“(a) for the possession of the — ; op ee 3 
e’ F(by for the rent or mesne profits which have accrued on the 
property during a period prior to the-inétitution of the suit or direct- 
? ing an inquiry as to such.rent or mesne profits > 
=  ."(c)'directing an inquiry as to. rent or mesne profits from the 
cinstitation of the suit untike-. . . . 
“(i) the delivery of possession: to the decreéholder, 
“(ij) the relinquishment of possession by the Judgment-debtor 
< with notice to the decreé-holder through the Court, or 
"(iil) the expiration of three years from the date. of the dee 
- whichever event first occurs. 
‘ (a) Where an inquiry is directed under clause (b) or clàdse (t) 
ua final decree in respect of the rent or meetio profits shall be pasedd 
du accordance with the result!/of such inquiry.-” 
Now, it appears t to me from that Fue that the Adda may pase g 
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(1) for thé possession of the suit lands,—as it has done in this Cm. 
case, | E Lon US ' 1938. 

(s) forthe rent which bas accrued due up to the institution of a. Cond eg 
the suit—as it has done in this case, and i i foc the Port of. 


(3) it may direct an inquiry as to rent or mesne profits from gd a 
the institution of the sult to the delivery of possession to the Hrobisiiel Choo: 
decree-holder, or tbe relinquishment of possession or the expira- ene 
tion of three years whichever event first occurs,—-that the Court Derbyshire, C.F. 
by its decres has done in this case. But it has directed the SEHE 
to be made £s execution, 

It is said that the reason of the i inquiry being made in exect- 
tion, the decree is made invalid. That argument is put forward 
on the basis of a change which was made when the present Code 
of Civil Procedure was brought into operation in 1908. It is 
said that previously mesne profits were to be ascertained in the 
executing Court whereas under the present Code, Order ao, rule 
12, they are to be ascertained’ in suit Court. Itis always interes 
ting and often helpful in construing a new enactment to refer to 
the old one. Butin my opinion, where the new enactment is 
clear in its terms, effect must be given toit. The scheme set out 
in Order 20, rule r2 ina case of this kind where there is a suit 
for possession of immoveable property, with rent or mesne profita 
up to the institution of the suit, and mesne profits afterwards up 
to the date of delivery of possession, appears to me to be this : 
the Court on being satisfied by the plaintiffs that they are entitled 
to the relief claimed makes a decree for possession of the pro- 
perty,and for the rent or mesne profits accrued up to the institu- 
tion of the suit. This is an amount which is either already 
ascertained or ascertainable according to fixed and known data. To 
that extent, the decree is complete. 

With regard tothe rent or mesne profits accruing as from the 
date of institution of the suit down to delivery -af possession, that 
isa sum of money which can only bs ascertained when the date 
of delivery of possession is known, and provision is made for an 
inquiry whereby that sum .should be calculated. The decree fof 
mesne profits from the institution of the suit down to delivery of 
possession is in the nature of a preliminary or interim decree, be- 
cause sub-clause (2) says: 

“Where an inquiry is directed undet Eins (by or .clause .(c) 

a final decree in respect of the tent of. megne profits shall be 
passed in accordance with the result of such inquiry." 

It yery often happens that possession of the property is not 
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given by the defendant voluntarily, and that the plaintiff decree- 
holder must have recourse ‘to an executing Court to get that 
possession. It may be that he can only get it after the executing 
Court has done what is necessary in order to give him that posses 
sion, Therefore, in order to carry out the first: part of the 
decree, the "complete part of the decree," as I call it, the execu- 
ting Court has to be brought into existence and operation, When 
that Court has performed ita function and given tbe .plaintiffs 
decree-holders possession, itis possible for the tribunal of inquiry, 
whatever that is, to ascertain and report to the suit Court the . 
amount which the plaintiffs decree-holders are entitled to recover 
in respect of mesne profits from the institution of’ the suit down to 
the obtaining of possession. 

There is nothing in Order zo, rule ra of the Code of Civil 
Procedure for bidding the suit Court which paseed its first decree 
to direct that the inquiry in respect of the meene profits from 
the institution of the suit to recovery of possession: shall be 
ascertained by the executing Court It is probable that the 
executing Court hasto come into existence, to obtain possession, 
that Court is in a position to know better than any other tribunal 
the date at which the possession was obtained, and so it isina 
position to ascertain the amount payable in respect of mesne pro- 
fits from the institution of suit to delivery of possession. It appears 
to me that there is nothing improper or wrong in law in the ruit 
Court directing that such an inquiry shall be made by the execu: 
ting Court, and there is much to be said in favour of it from the 
point of view of convenience. When the executing Court has 
ascertained the amount of the mesne profits, it is not for that execu- 
ting Court to make a decree in respect of them, but it is for the 
executing Court to report the amount of the mesne profits that it 
has so assensed, to the suit Court, and then it is for the suit Court 
to pasa, in the words of sub-section (a) of order so, rule 12, "a 
final decree in respect of rent or mesne profits in accordance with 
the result of such inquiry". This final decree can then be trans 
mitted to the executing Court for execution, Isee no ground 
whatever for the view taken by the learned Judge that directing 
the enquiry as to mesne profits from the institution of suit to delb 
very of possession, to be madein execution, makes the decree - 
invalid, It may be that in accordance with custom that has 
sprung up based upon opinion expressed with regard to the effect 
of the change brought about by Order 20, rule 12, it has been, 
and is, unusual to direct that inquiry to be made in execution, 
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It may well be that the Courts will avoid this direction ; but 
where, as in this case, such a direction does appear, I am unable 
to see that itis invalid or without jurisdiction. It has been mid 
inthis case that the original judgment did not contain the words 
"in-execution" and that those words were put in inthe decree 
that was drawn up, possibly as the result of a mistake. It is 
suggested that the decree be amended by striking the words out. 

In my view, this decree was passed with jurisdiction and it 
is not invalid. Consequently, the executing Court will give effect 
to it, and it is not necessary to make the alteration which was 
proposed. 

The order will be that the order of the aand December, 1936, 
is set aside andthe order of the 17th September, 1936, restored. 
The appeal is accordingly allowed with or hearing fee being 
assessed at three gold mohurs. 

No order is necessary on the application under section 115 of 
the Code of Civil Procedure. 

Mukherjea, J. :—I agree with my Lord the Chief Justice in 
holding that this appeal should be allowed. But as I have come 
to the same conclusion by & somewhat different process of reason- 
ing I deem it proper to state shortly my own view. 

This appeal is by the decree-holders and it is directed against 
an order dated 23nd December, 1935, passed by the first Subordi- 
nate Judge of Howrah in certain execution proceedings arising 
out of Title Suit No, 31 of 1935 of that Court. The facts material 
for our present parposes may be shortly stated as follows : 

The appellants as plaintiffs commenced the suit in ths Court 
of the Subordinate Judge at Howrah for recovery of possession 
of certain plots of land described in the schedule to the plaint 
by evicting the defendant therefrom. There were also claims 
for rents and profits, The suit was decreed by the trial Court 
on aend August, 1935. The plaintiffs! prayer for kas possession 
by evicting the defendant from the suit properties was allowed 
and the defendant was ordered to pay to the plaintiffs the rents 
and mesne profits up to the date of the suit as claimed by them 
in the plaint and also the costs of the suit which were assessed 
at Rs, 184810-6. As regards the mesne profits for the period 
subsequent to the suit, the Court directed that an inquiry be 
made in execution to ascertain the amount due as mesne profits 
from the date of the institution of the suit till delivery of posses 
tion of the properties to the plaintiffs or the expiration of three 
years from the date of the decree whichever event occurred first, 


479 


Cryn 
1938. 
eme nml 
The 
for the Port of 
jo rum 


Prohladral Cboorl- 
n 


Derbyshire, C.F. 


fue CALCUTIÀ LÀw JOURNAL {Vou LXVIL 


On 4th September, 1935, the decree-holders applied for execution 
of the decree so far as it related to recovery of &kas possession of 
tbe lands and realizition of costs, rents and mesne profits up to the 
date of the suit as allowed by the Judge. This was registered as 
Execution Cass No. 73 of 1935. There was no prayer at that 
time for an inquiry as to the amount of mesne profits subsequent to 
the date ofthe suit. The defendant in the meantime preferred 
an appeal against the decision of the trial Judge to this Court 
which was First Appeal No, 335 of 1935 and this was heard and 
dismissed by this Court on 24th April, 1936, the decision of the 
trial Court being affirmed in its entirety. On xz5th September, 
1936, the decree-holders made an application in the Execution 
Case which was stil] pending because of numerous objections that 
were preferred by the judgment-debtor, for an amendment of the 
execution petition by adding a prayer for ascertainment of subse- 
quent mesne profits by the executing Court as directed by the 
decree. On 17th September, 1936, the prayer was allowed by 
an exparte order no notice being given of tbis application to the 
other side and by the same order the executing Court directed 
that the attachment of certain property belonging to the judgment- 
debtor which was already made at the instance of the decree- 
holders should continue pending the inquiry as to the amount of 
mesne profit, On 28th November, 1936, the judgment-debtor 
filed a petition under sections 47 and x51 of the Code of Ciyil 
Procedure praying that the exparte order passed on 17th Sep- 
tember, 1936 might be revised and reecinded. The ground put 
forward was that under the present Code of Civil Procedure a 
direction to ascertain mesne profits in execution proceedings was 
Hegal and without jurisdiction and the executing Court could not 
give effect to it, "This view was accepted by the learned Subordi- 
nate Judge who by his order, dated the 2snd December, 1936 
vacated the previous order passed on 17th September, 1936. The 
Subordinate Judge held further that there was no. justification 
for allowing the decree-holders leave to &mend their petition for 
execution by addition of thie prayer, under section rsr of the 
Code of Civil Procedure inasmuch as they were at liberty to file a 


. separate petition which they could do even then. It is against 


this decision that the present appeal has been preferred. 

- The Advocate-General who appears for the appellants has 
contended before us that even though it was irregular on the part 
of the Court to direct an inquiry into mesne profits in execution 
proceedings yet the order was not without jurisdiction and that 
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'u ~ 
the executing Coutt was not competent to question the propriety 
of this direction, Under clauses (a) and (b) of section 944 af the - 
Code of Civil Procedure of 1882, when the decree! awarded meena 
‘profits the amount had to be ascertained in execution proceedings 


‘and execution proceedings alone. These clauses had been omitted 


ve 


from section 47 of the present Code of Civil Procedure and Order Pea. 


30,:rule ra has provided that the Court itself which tries the suit 
may direct an inquiry as to the amount of mesne profits and on 
‘the result of such inquiry pass a final decree. It is clear therefore 
that an inquiry for ascertainment of mesné profits is a proceeding 
‘in and a continuation of, the suit itself which ends in a final: decree 
and no question of execution could possibly arise till the: final 


decree is pronounced. The dropping ont of the two clauses of :: 


' section 244 in the present ‘Code of Civil Procedure is a deliberate 


departure from the procedure laid down in thé old Code and from, 
` the provisions of Order ao, rule 12 of the Code of Civil Procedure, : 


it would appear that the Legislature did not and could not con 
template at that stage any functioning of the executing Court at all. 
` Order 20 deals with judgments and decrees and it is only after 
the inquiries contemplated by that chapter have been finished and 
the decrees have been made final that proceedings in execution 
which are contemplated by Order 21 can come into existence and 
an application can be made as provided for in order ar, rule ro 
-of the Code of Civil Procedure. It may be pointed out here that 


' the order directing delivery of &&as possession to the plaintiff in 
suits like these constitutes a separate and a final decree by itself 
and if the judgment-debtor delivers possession amicably without ' 


the intervention of the Court, it cannot be said that any executing 
Court is necessarily brought into being by which the future mesne 
profits can be properly and satisfactorily ascertained. The 
direction regarding meme profits is only a preliminary decree and it 
would be against the whole scheme of the present Civil Procedure 
Code—to suppose that there could be an executing Court to carry 
out the directions of the preliminary decree before the final- decree 
was passed. With the utmost respect to my Lord the ‘Chief 
Justice, I cannot therefore agree with him that it is not improper 
to direct under Order 3o, rule 12, C. P. Code that mesne profits 
should be determined in execution proceedings. It is a' direction, 
in‘ my opinion, which is not proper and is manifestly contradictory 
to the express provisions of the Code, But the question even then 
arises, whether, if the Court passing a decree erroneously gives 
the. direction that the mesne profits shonld be determined in 
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execution &nd the direction remains unchallenged, the executing 
Court is justified in treating this direction as a nullity and refusing 
to give effect to it The question has been answered in the 
negative by the Madras and Bombay High Courts, [ vide, Kemgaws 
Swamy v. Baddadi Subbamma (1); and Lakshwibai v. Ravji (a) } 
The view taken by these Courts is that in passing a decree whioh 
is not in conformity with the provisions of Order so, rule 12 of the 
Code of Civil Procedure, the Court did not lack jurisdiction or 
the inherent competency to award mesne profits and that it was only 
an erroneous or wrong exercise of the jurisdiction which the Court 
undoubtedly posseased. In the case of Ganga Prosad Dutt y. 


: Hemangini Debi (3) it was held however by Mr. Justice Fletcher 
; (Richardson, J, concurring) that it was in excess of the powers of 


the Court to.suggest that mesne profits would be ascertained in the 


. execution department. 


It may be pointed out here that in that case, as far it appears 
from the judgment, the application for inquiry into mesne profits 
‘was made in the suit itself and not in the execution department 


-and that after the application was dismissed for default a subse- 


quent application was held to be barred. Although the obser- 
vations made by the learned Judges are clearly against the view 


‘taken by the Madras and Bombay High Courts yet the precise 
point as to whether the executing Court would be justified in 


going behind the decree and treat the direction as void for want 
of jurisdiction was neither argued nor decided in that case. On 
the other hand, we have the pronouncement of this Court in a 
recent decision in the case of Annada Kumar Roy v. Sh. Madan 
(4) where it was-held by Mr. Justice Mitter that where the 
decree itself directed the ascertainment of mesne profits in execu- 
tion and an application for ascertainment of mesne profits was 
dismissed for default, a fresh application was not barred. The 
learned Judges held that the Court had jurisdiction to decide 
rightly or wrongly and even though it was a wrong decision it 


cannot be maid to be nullity for want of jurisdiction. It seems to: 


me that the view taken by Mr. Justice Mitter is correct. The 
executing Court can go. behind the decree only when.there is an 


apparent want of jurisdiction .either pecuniary or territorial or in 
respect of the person of the judgment-debtor against whom the 


decree is passed. [See the case of Gorn Chand Haldar; ». 


. Prafulla Kumar, Roy (5); 1. far ae de E 
(1) (1929) I i R. $3 Mad. 839. > = (a) (1928) 31 BomtL. R. 100 
(3) (1917) $7 1. C. 997. . (9 G9 (1933) 38 C. W-N. 141. 

(S (1945) I. L. R. 53 Calc. 166 ;-42 C. Jı 
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. Itis not disputed “here that the Court ‘had jurisdiction with 

reference to the place, the value, the subject-matter of litigation and 
the person of the defendant against whom mesne profits was 
awarded and the Court was competent also to direct an inquiry as 
to the amount as laid downin order ao, rule ra of the Code of 
Civil Procedure An inquiry as.said above ought properly to have 
been hade in the suit itself But in my opinion itis not sucha 
condition or restraint attached to the mode of exercising the juris- 
diction as to be considered essential for creating the jurisdiction 
: itself. In these circumstances I am of the opinion that the execut- 
ing Court had no justification for treating the direction asa nullity 
and it should not have gone beyond the express words of the decree 
itself until the decree was properly amended. or. corrected by the 
same or any superior tribunal, ` 

Is has been argued on behalf of the respondent that even if the. 
direction was nota nullity, the execating Court is not competent - 
to give effect to it inasmuch as the final decree has not yet been 
passed. The direction in the decree however is only to ascertain 
the mesne profits. The most proper thing under tlie circumstances 
of the case would have been to‘amend thé decree, by deleting the 
words "in execution! particularly because the Judgment itself npon 
which the decree is based, does not contain any such worde, As 
this is not done, and the executing Court cannot question the pro- 
priety of the direction it should inquire into the amount of- mesne 
profits and should forward its report to the.Court which passed the 
decree, It would then be the duty of the Court which tried the 
suit to paws a final decree in conformity with-the provisions of 
Order 20, rule r2(3) of Code of Civil Procedure. The judgment- 
debtor would have his right of challenging the report before the 
Judge or taking any appeal aud the final decree if he'is in any 
way aggrieved by it. 

The other argument of the issin Subordinate Judge that the 
proper remedy would be to file a separate petition for ascertainment 
of mesne profits does not impress me much. As the learned Judge 
was of opinion that the application was in time, it would be more 
proper to allow the execution petition to be amended by inserting a 
prayer for ascertainment of mesne profite than to drive the party to 
file a separate ‘proceeding. 

I agree with my Lord the Chief Justice that the w of the 
Court below dated the a2nd Decembsr, :936 should be set aside 
and the order of the 17th September, 1936 should be restored. 

P, Re | Appeal allowed, 
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CIVIL REVISION. 
Befors Mr. Justice D. C. Patterson. 
HRISHIKESH CHAKRAVERTTY AND OTHERS 
f. 
NILMADHAB CHATTOPADHAYAYA AND OTHERS. 


Bengal Tenancy Act (VIII of 1895), section 153, policy underlying ~Decree 
of the lower appellate Court pasted without jurisdiction—No appeal to 
the High Court against that dacres—Decree of the lewer appellate Courts 
when without jurisdiction, erdinarily appeal Hes to the High Couri—Cisil 
Procedure Code (Act V ef 1908), seciion 100. 


The policy underlying section 153 of the Bengal Tenancy Act is that the 
decision of the trial Court should ba final in cases to which that section applies ; 
and therefore a decree of the lower appellate Court, which is made In clear 
contravention of that section, is lable to be set aside on the sole ground that it 
ig made without jurisdiction. 


Ku Babu Bibi v. Sitendra Nath Rey (1) referred to. 


When a decree has been passed without jurisdiction, an appeal Iles precisely 
in the same way as If it had been made with jurisdiction, Where, therefore, by 
reason of the provisions of section 153 of the Bengal Tenancy Act, no appeal 
lies to the High Coart from e decres of the lower appellate Court tf passed 
with jurisdiction, no appeal also will He, if the decree is passed without 
jurisdiction. i 

Kalipada Karmakar v. Shekhar Basini Dasya (a); Bandiram Hookerjes v. 
Parna Chandra Roy (3) followed. 


Where a decree of the lower appellate Court ts withont jurisdiction, an 
appeal will ordinarily lie to the High Court under section 100 of the Coda of 
Civil Procedure on the ground that the decision is contrary to law, having been 
made withont jurisdiction. 


Application under section rr s, Civil Procedure Code, by the 
Plaintiffs. 

Suit for rant valued at Ra. 19-5 2s.-3 p. 

The material facta will appear from the judgment. 


* Civil Revision Case No. 1844 of 1937, against the decree of G. Banerjee, 
Esq., District Judge of Bankura, dated the 7th September, 1937, reversing 
that of R. P. Mukherjee, Esq. Munsif at Kbatra (Bankura), dated the 27th 
January, 1937 In Rent Salt No. 1866 of 1936. 

(1) (1990) 35 C, W. N. 31. 

(2) (1916) 24 C, L. J. 235. 

(3) (1917) 27 C. L, J. 115. 


Vot, LXVIL] hron cóvit, 
Mr. Anilendra Nath Rai Chowdhury for the Petitioners. 


Messrs. Rajendra Bhusan Bakshi and Nripendra Chandra Das 
for the Opposite Parties. 


The judgment of the Court was aa follows :— 

Patterson, J.: This Rule has been issued in connection 
with a suit for rent. The suit was valued at Rs. 19-5-3p. The 
Munsif before whom it was tried had final powers under section 
153 of the Bengal Tenancy Act. The learned Munsif decreed the 
suit, but the learned District Judge on appeal reversed the deci- 
tion of the Munsif and dismissed the suit. This Rule is directed 
against the order of the District Judge and has been granted on the 
ground that the latter had no jurisdiction to entertain the appeal. 

A preliminary objection has been taken on behalf of the 
Opposite parties on the ground that an appeal lay to this Court 
against the order of the learned District Judge and that the Rule 
is therefore not maintainable. In these circumstances two quet- 
tions arise for consideration, namely, whether in view of the pro 
visions of section 153 of the Bengal Tenancy Act an appeal lay 
to the District Judge from the decree of the learned Munsiff and 
whether in view of the provisions of that section an appeal lieg 
to this Court from the decree of the learned District Judge. In 
other words, it has to be decided whether the learned Munsif on 
the one band, or the learned District Judge on the other, has 
"decided a question relating to the titls to land or to some interest 
in land as between parties having conficting claims thereto”, 

The land in suit was the homestead land of one Megaram and 
formed the southern part of plot No. 124 of Gopaldi Moura. The 
plaintiffs were the superior landlords and their case was and is, 
that they purchased Megaram's interest in the land in suit in 
1327 B. S. by a Kobala, and thereafter resettled it with Megaram 
by taking a Kabuliat from him, and that after the resettlement 
with Megaram they realised rent from him bya suit The plain 
tiffs’ case is further that in 1340 B. S, Megaram transferred his 
rights in the land to the defendants by a Kobala and that the 
defendants have thus stepped into Megaram’s shoes and have 
become their tenantsin respect of the land in suit. The defen 
dants denied having purchased the land in suit from Megaram by 
the Kobala of 1340, and also denied that they were in possession 
of that land. They did not apparently challenge the plaintiffs 
title to the land in suit, but they repudiated the relationship of 
landlord and tenant in respect of thatland, The. learned Munsif 
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accepted the plaintiffs’ contention, (with some reservations regard- 
ing the area of the land in suit and certain other matters), and 


. found that the defendants had been in possession ‘of that land as 


tenants under the plaintiffs, and were therefore liable for the rent. 
The learned Judge on the other hand found that the defendants 
bad sof purchased the land from Megaram and that they.were sof 
in possession thereof: or in other words, that the relationship 
oflandlord and tenant did not exist between the parties, From 
what has been seid above it wil appear that the Courts below 
had to consider and decide a question relating to the title to the 
land in suit, namely, the question whether the defendants had or 
had not acquired the land by purchase from Megaram. It is, 
however, equally clear that inthe present proceedings that ques- 
tion did not fall for decision Jdetrsen parties having conflicting 


` claims in the land in swit, inasmuch asthe plaintife' title was not 


denied by the defendants, It may well bethat there is in fact 
a dispute regarding the title to the land between the plaintiffs, the 
defendants and Megaram, but that question did not fall for deci- 
sion and was not decided in the present proceedings as between 
parties having conflicting claims in the land, inasmuch as Megaram 
was not a party to this proceeding. In this view of the matter 
it must be held that no appeal lay from the decree of the learned 
Munsif, and that the decree of the learned District Judge was 
without jurisdiction. In these circumstances an, appeal would 
lie to this Court from the decree of the learned District Judge, 
so far aa the provisions of section roo of the Code of Civil Pro- 
cedure are concerned, on the ground that the decision of the 
learned Judge was contrary to law having been made without 
jurisdiction, Section 153 of the Bengal Tenancy Act, however; 
stands inthe way, and it appears to be settled law that when a 
decree has beed paseed without jurisdiction an appeal lies precisely 
in the same ways if it had been made mik jurisdiction ; 
Kalipada Karmakar v. Shekhar Basini Dasya (1); Bandiram 
Mooksrjeu v. Purna Chandra Roy (2). If the decree of the learned 
District Judge had been made witk jurisdiction, it would have been 
norrappealable by reason of the provisions of section 153 of the 
Bengal Tenancy Act, and it is therefore, nomappealable even 
though it was made without jurisdiction. The preliminary objec- 


.tion, therefore, fails and it must be held that the decree of the 


learned District Judge is liable to be set aside on the ground ae 
he had no jurisdiction to entertain the appeal. 
. (t) (1916) ag CoL. f. 835. (2) (1917) a7 C. L.J. 115. 


You. LXVIL] Higa COURT. 


The learned Advocate for the opposite parties contends that 
the plaintiffs case has no merits, and that the order of the learned 
Munsif was clearly wrong and tbat of the learned. District Judge 
right In these circumstances he contends that this is not a case 


(Bl; 


-Hrishikesh Chakra- 
vertty 


in which the discretion of this Court under section 115 should bé ape aneh Chatto. 


exercised in favour of the petitioners, He bas drawn my atttention 
to the decision in the case of Kwti Babw Bibi v. Jitendra Nath 
Roy (1) in which a learned Judge of this Court sitting singly refused 
to exercise his discretion under section rrg in somewhat similar 


pachayay: 
Pettersen, F. 


circumstances. I do not propose to criticise that decision, but . 


without at all considering or expressing any opinion with regard 
to the merits, it seems to me that this is clearly a case in which 
the order complained of ought to be set aside on the sole ground 
that it was made. without jurisdiction. . The policy underlying 
section 153 of the Bengal Tenancy Act is clearly that the decision 
of the trial Court should be final. in cases .to which that section 
applies and that in such cases neither the landlord nor the tenant 
should be harassed, and the proceedings protracted, by the 
exercise of a right of appeal. To allow the decres of the learned 
District Judge to stand inspite of the fact'that it was made in 
clear contravention of section 153, would be to defeat the object 
of that section. If the opposite parties are aggrieved by the 
Munsiff's decision, they can, if so advised seek their remedy 
in some other way, they have no remedy by way of 
appeal. U | 


It has also been pointed out to me on- behalf of the opposite 
parties that the petition of appeal before the learned District 
Judge, contained an alternative prayer that the District Judge 
should if necessary exercise the powers of revision with which he 
is asked under the provisions of section 153. As the District 
Judge entertained the appeal and decided it in íavour.of the 
opposite party, he had no occasion,to exercise his revisional 
powers Considering that matter from that point of view 1 am 
satisfied that there was nothing in.the decision of the learned: 
Munsif which would have enabled the District Judge -to interfere 
in revision. No order is therefore necessary in respect of that 
portion of the opposite parties’? prayer to the learned District 
Judge. ` l l s 
- The result is that this Ruls is made absolute, The judgment 


r 
To PS 


{1) (1930 35 C.W, N, 31. s . : 


) 


- 
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Crvir. 

1938. 

mp) 
Hrishikesh Chakra- 

vertty 

Ye 
Nilmadhab Chatto- 
padbayay. 
Fusersen, F. 


Crvi., 
1937. 
937 
Tuy, 7, 10. 
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and decree ofthe learned. District Judge are set aside and those of 
the learned Munsif are restored. The petitioners will get their 
costs in this Court, the hearing fee being assessed at one gold 
mohur. They will also get their costs in the Court of the learned 
District Judge. 


D, R. Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice A. G. R. Henderson and Mr, Justice 
C. C. Biswas. 


NARENDRA NARAIN ROO] alias | 
NARENDRA NATH ROOJ 


V, 


JNANADA DASI AND OTHERS,* 


Cletl Procedure Cede, (Act V of 1908), order 41 rule 27 —Reception of additional 
evidence by appellate Court, rule as te —Scope aud requirements of order 41 
rule 27 and order 13 rule 3—Evidence improperly admitted —Duiy of High 
Court in Second Appeal. : 


The ordinary rule as to reoeption of additional evidence at the appellate stage 
is that parties to an appeal shall not be entitled to produce additional 
evidenoe, whether oral or documentary in the appellate Court, subject to the 
exceptions engrafted on this general rule by order 41 rule 37 of the Code of Civil 
Procedure , 


Tbe scope and requirement of Order 41 rule 27 of the Coda of Civil Procedure 
are however different from those of Order 13 rule a of the sald Code. Order 13 
rule 3 refers to the production* of documents only, and that in. the trial Court, 
while Order 41 rule 27 deals with the taking of additional evidence oral as wel] as 


_ documentary in the appellate Court. In the one case the question is one of con- 


douing delay in the production of documents on which a party relies, in the 
other of admitting evidence which the Court requires elther of its own motion 


“Appeal from Appellate Decree No. 1048 0. 1935, against the decree of B. K, 
Guha, Esq., District Judge, Birbhum, dated the 6th March, 1935, reversing that 
of Durga Prasanna Pal Esq., Subordionts Judge of Birbhum, dated the gand 
of December, 1938. 


Vor, LXVII] HIGH COURT. 


ox at the instance of a party for the disposal of the oase. Tha appellate Court 
should not admit additional evidence merely because it is satufied that there 
wore sufficient ground for ite non-production at tbe initial stage fo the trial 
Conrt. 

The fact of a document being of unimpeachable authenticity is very material 
in coosidering whether the Court should or should not exercis {ts discretion in 
favour of a party under Order 15 rule a but In determining whether or notan 
order should be made under Order 41 rule 27 it is of no asistence as considera- 
tlons of a materially different character arise. 


The High Court bas, generally speaking, on second appeal no right to look 
at the evidence to decide whether the remaining evidence in a case other than 
that which has been improperly admitted, is safficient to warrant the finding 
of the Court below. The only oases that oan be disposed of under such cir. 
cumstances without a remand, are those whare independently of the evidence 
improperly admitted the lower Court bas apparently arrived at its conclusions 
upon other groonds. 

Wemes Chunder Chatterjee v. Chundes Churn Ko». Chowdhry (1) and 
Kanta Mohan Mallick v. Makhan Santra (2) relied on. 

Appeal by the Plaintiff. 
Suit for declaration of title and recovery of possession. 
The material facts will appear from the judgment. 


Messrs, Atul Chandra Gupta and Mubtipada Chatterjee for the 
Appellant. 


Messrs, Surajit Chandra Lahiri and Kamalahkshya Basu for the 
Respondents. 


The judgment of the Court was as follows; 


Biswas, J. :—The plaintiff is the appellant in this case, The 
suit was for declaration of title and recovery of possession. In 
support of his title, plaintiff relied ona mortgage, a Aoja/a anda 
habuliat. Hin case was that the property in suit being a house in 
the town of Suri, belonged to one Kirtibas Haldar, and that Kirti- 
bas first mortgaged, and then sold it to the plaintiff, and that there- 
after plaintiff let it to Kirtibas! mother, Nanibala, for 6 months 
Kirtibas afterwards died, and his mother not having given up the 
house on the expiry of her lease, plaintiff brought this suit, He 
made both Nanibala and Kirtibas’ widow, Jnanade Das, defer- 
dants, as both were in possession, The mother disd pending the 
guit, and the suit was contested by the widow (defendant No. a) 
alone. 

The defence was that the mortgage, the &a^g/a and the AaduHat 

(1) (1881) I. L. R. 7 Cals. 993. 

(3) (1994) 39 C. W. N.9a79. 


Sui», 10 
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were all enami transactions, and that these had bèen put through 
by Kirtibas to defraud some creditors in Calcutta. 

The trial Court over-ruled the defendants’ contention and held 
that the plea of ženami had not been made out, The plaintiff'a title 
was declared, but the prayer of &Áas possession was refused, as 
the learned Subordinate Judge held that notice was OHNE and 
such notice had not been given. 

The defendant appealed, and on appeal the learned District 
Judge reversed the decision of the trial Court, He beld that the 
transactions relied on by the plaintiff were all enami, and in that 
view dismissed the suit. 

The plaintiff has appealed to this Court, and his main conten- 
tion is that in coming to his finding the learned District Judge had 
relied on additional evidence which should not have been 
admitted. 


The question in this appeal, therefore, relates to the admissi- 
bility of this additional evidence. It will be seen, that the judgment 
of the trial Court was given on rath December, 1932 and the appeal 
in the lower Appellate Court was filed on rst February, 1933. 
The appeal was not taken up for hearing until rst Tune, 1934. On 
this date the defendant appellant Jnanada Dasi applied for parmis 
sion to put in a number of documents by way of additional evidence 
which she maintained would be sufficient to repel the finding of the 
trial Court. In her petition she stated that the documents should 
have been filed before, but that being an illiterate woman she 
could not properly instruct her pleader regarding the existence of 
these documents in time. Although in her petition the defendant 
limited her prayer to the admission of these documents only and 
that for the specific purpose indicated, it appoars that at the hearing 
the prayer was enlarged so as to embrace the taking of -further 
additional evidence "on some other points on the record " as well. 
'The application was opposed by the plaintiff, but the learned 
District Judge made the.order wsked for and sent down the cass to 
the trial Court for “ the recording of such additional evidence as 
may be adduced by either party. ". In making this order he appears 
to have been largely influenced by the consideration that the 
appellant was a poor woman, and that owing to her poverty and 
‘some other reason her case had not been properly conducted in 
the Court below. He thought that it was “ essential in the interest 


‘of justice” that the- appellant should bà given an opportunity to 


adduce additional evidence. The additional evidencé which was 
let in in consequence of this order, was both oral and documentary, 


Vor. LXVII.] HIGH COURT. 


The documentary evidence included an extrect from the 
record-of-rights, a number of rent receipts showing payments of 
rent for the property in suit by Kirtibas to the superior landlord, 
and some landlord's papers, ` 

We have no difficulty in holding that this additional 
evidence ought to be excluded from the record altogether. The 
order. of the learned District Judge was presumably made under 
the provisions of Order 41, rule 27, Civil Procedure Code. But 
clearly it was against both the letter and the spirit of this rule. 
The purpose for, and the circumstances in,‘ which additional 
evidence may be admitted under this rule have been now put 
beyond all doubt by the pronouncement of the Judicial Committee 
in more than one case. The ordinary rule is that the parties to 
an appeal shall not be entitled to produce additional evidence, 
whether oral or documentary, in the appellate Court. But excep- 
tions have been engrafted on this general rule by order 41, rule 
27, Civil Procedure Code. These exceptions are set ont in clauses 
(a) and (b) of sub-rule x of this rule. Clause (a) has no eppl- 
cation to the present case, as there is no question of the trial 
Court having refused to admit evidence which ought to have been 
admitted. It is not the defendant's case that the documents have 
been produced by her in the trial Court, though at a late stage, 
and that they were not admitted by the trial Court, although there 
was good cause for their non-production at the first hearing. 
In other words, it is not ber case that the trial Court has wrongly 
refused to exercise its discretion under Order r3, rule s. Her 
prayer for the admission of the additional evidance could be, 
therefore, justified, if at all, only under clause (b) of Order 41, 
rule a(r). Clause (b), however, permits such additional evidence 
to ba let in “only if the appellate Court regwires any document to be 
produced or any witness to be examined to enable it to pronounce 
. judgment, or for any other substantial cause.” We need not pause 
to consider whether the reason put forward by the defendant in 
her petition comes within the words “any other substantial cause.” 
Whether that be so or not, the first requirement under this clause 
is that the appellate Court must require the additional evidence 
to be produced. This requirement, in our opinion, cannot be 
said to have been satisfied in the present case. There is nothing 


in the order complained of .to indicate that it was the appellate ` 


Court which regwired the production of this additional evidence, 
either because this was necessary to enable it to pronounce judg- 
ment, or for any other substantial cause, The learned District 


f 
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Judge was merely helping the defendant to improve her case by 
calling further evidence. In other words, he allowed the defen- 
dant who was unsuccessful in tbe lower Court to * patch up the 
weak points in her case and to fill up omissions in the Court of 
appeal"— the very thing which the Privy Council has held cannot 
and ought not to be allowed. As was observed by their Lordships 
of the Privy Council in Kessowji Jssur v. G. J, P. Railway (1), 
which is the leading case on the subject, “the legitimate occasion 
(for the application of the present rule) is when, on examining the 
enidsnce as if stands, some inherent lacuna or defect becomes 
apparent, not where a discovery is made, outside the Court, of 
fresh evidence and the application is made to import it.” This 
was re-affirmed and further explained by the Judicial Committee 
in the later case of Parsotim v. Lal Mohar (2), where, after quoting 
the above passage their Lordships say :—" It may well be that the 
defect may be pointed out by a party, or that a party may move 
the Court to supply the defect, but the requirement must be the 
requirement of the Court upon its appreciation of the evidence as 
it stands. Wherever the Court adopts this procedure, it is 
bound by rule 27 (a) to record its reasons for so doing, and under 
rue 29 must specify the points to which the evidence is to be 
confined and record on its proceedings the points so specified." 
So far as the record in the preeent case discloses, we do not find 
any Of these conditions was complied with. The order was no 
doubt made on the date the appeal was taken up for hearing, but 
it does not appear to have been made upon an examination of the 
evidence as it stood, nor were any specific points indicated to 
which the additional evidence was to be directed. The mere 
fact that the learned District Judge observed that considerations 
of justice demanded that the order should be made, does not 
show that he came to this conclusion upon an appreciation of 
the evidence on the record, or that Ae felt it necessary to call 
for the additional evidence. On the other hand, his opinion 
"that the dispute between the parties should be finally adjudicated 
after all the materials are on thé record,” followed by the farther 
remsrk, "I do not think that the respondent will in any way be 
prejudiced, if the prayer of the appellant be granted," clearly 
shows that his object in making the order was merely to enable 
the defendant to bring in further evidence which she thought was 
neceseary to completely establish her case, This he was not 


(1) (1907) L. R. 34 I. A. 115: 31 Bom. L. R. 381 ; 6C. L. J. 5. 
(3 (1931) L. R. BL A. 254 1 54 C. L. ]. 1. 
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justified in doing. The learned District Judge appears to have 
dealt with the mattcr as if it wasone under Order 13, rule s of 
the Civil Procedure Code, and the only point for consideration 
was whether or not there was sufficient ground for non-production 
of the evidence at the initial stage. The scope and requirement 
of Order 41, rule 27 are, however different from those of Order r3, 
rule s Order rs, rule 2 refers to production of documents only, 
and that in the trial Court, while Order 41, rule 27 deals with the 
taking of additional evidence, oral as well as documentary, in the 
appellate Court. In the one case, the question is one of con 
doning delay in the production of documents on which a party 
relies ; inthe other, of admitting evidence which the Court re- 
quires, either of its own motion or at the instance of a party, for 
the disposal of the case. It is not to be supposed that an appellate 
Court should admit additional evidence merely because it is satisfied 
that there wers.sufficient ground for its non-production at the 
initial stage in the trial Court, 

The learned Advocate for the respondent argued that so far 
at any rate as one item in the additional evidence, namely, the 
record-otrights, was concerned, there could be no objection to 
its being admitted, secing that it was an official document and 
there could be no suspicion about its genuineness or authenticity. 
In support of this contention he relied onthe decision of the 
Privy Council in Gogica Raman Roy v. Atal Singh (t). That was, 
however, cass under Order rs, rule a. It was pointed out that 
the rule of exclusion embodied in this rule comes Into operation 
only when the documents on which a party relies should have 
been, but were not produced atthe first hearing, and that, there- 
fore, this rule will not apply, where the evidence is that the docu- 
ments were not intlie possession or power of the party atthe 
date of the first hearing. Their Lordships then went on to add : 
“Further, as has been held in India, even where the rules of 
exclusion apply and the documents cannot be filed without 


the leave of the Court, tbat leave should not ordinarily be 


refused where the documents are official records of undoubted 
authenticity which may assist the Court to decide rightly 
the issues before it.” As already indicated, there was no question 
in the present case of any of the documents being admitted ata 
late stage with the leave of the trial Court under Order r3, rule 
s,or of the Court of appeal admitting the documents, because 
the trial Court had wrongly refüsed such leave.. The fact of a 
(1) (1990) LR. 56 L A, 11g. 
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document being of unimpeachable authenticity is no doubt very 
material in considering whether the Court should or should not 
exercise its discretion in favour of a party under Order 13, rule a, 
but in determining whether or not an order should be made under 
Order 41, rule 27, considerations of a materially different character 
arise. Treating the case even as one under Order 13, rule a, 
it is not shown that the documents which the defendant sought 
to be admitted in the appellate Court were not in her possession or 
power at the initial stage. 

The learned Advocate for the respondent next argued that 
although the additional evidence was admitted .by the appellate 
Court, it did not allow itself to be influenced by such evidence 
in coming to its findings. We do not think this argument is well 
founded. .The learned Advocate relies on this passage in the ` 
Judgment of the District Judge: “I may as well place it on record 
that I have not been swayed to any material extent by the fresh 
oral evidence adduced on the side of the widow after the case went 
back on remand.” — 

It will be seen thatthe learned Judge here refers only to the 
oral evidence, and not to the documentary evidence which formed 
the really important part of the additional evidence, He has 
indeed freely referred to and relied on the documentary evidence 
in the judgment. It is impossible for usto say what conclusion 
he would have come to upon the remaining evidence on the record, 
if the additional evidence were eliminated. 

As was held by this Court in Womes Chwndes Chatterjee v. 
Chundt Churn Roy Chaudhury (1), the High Court has, generally 
speaking, on second appeal no right to look at the evidence to 
decide whether the remaining evidence in a case other than that 
which has been improperly admitted, is sufficient to warrant the 


. finding of the Court below. The only cases which can with 


propriety be disposed of under such circumstances without a 
remand, are those where, independently of the evidence impro- 
perly admitted, the lower Court has apparently arrived at its 
conclusions upon other grounds. See also Kasta Mohan Maikh 
v. Makhan Santra, (3). On the principle laid down in these 
cases, we must accordingly set aside the judgment and decree of 
the learned District Judge, and remand the case for a re-hearing 
of the appeal after excluding the additional evidence. As the 
learned District Judge of Birbhum has already expressed an opi- 

(1) (1881) I, L. R. 7 Calc. 293. 

(a) (x934) 39 C. W. N. 279. 


Vor, LXVIl.] Hida cobri, 


nion on the merits of the case, we think the re-hearing should be 
before another learned Judge. The result is that this appeal is 
allowed, the judgment and decree of the learned District Judge 
are set aside, and the case remanded to the Court of the District 
Judge of Burdwan to be disposed of in accordance with the dirac- 
tions in this Judgment. Costs of all the Courts, including the costs 
of tbig hearing will abide the tesult. 


Henderson, J. — agree. 
P. Re | ` Appeal allowed 


iode Mr. Justice S. K. Ghose and Mr. Justice D. C. 
Patterson, 


RAI BAHADUR BROJENDRA MOHAN MOITRA 
v. 


MAHARAJA SRISH CHANDRA NANDI.* 


Admission, how jar binds a party—Retweus amd old papers filed in the 
Collecterate, if can be discarded—' Agi! meaning of—Thak map, evidentiary 
palus af—Value of Thak rur€.ey, revenus survey and Collectorate papers, 
if wsiferm —Rernlation XLVIII af 1793 and Regulation VII af 1800. 

The admission in a;previous document le not binding upon the party, bat 
its only effect Is to shift the burden as against the party making the admission : 


Rani Chandra Kunwar v. Chandhari Narpat Singh (1) referred to, 


A party making an admission isat Hberty to prove that his admissions 
were mistaken or untrue and is not estopped oc concluded by them unless 
another person has been induced by them to alter his condition 1 


Slatterie v. Poolley.(3) ; Heane v. W, E, Rogers and V. G, Lleyé (3) ; and 
Newion v. Liddiard (4) referred to. 


* Appeal from Original Decree No. 11 of 1934, agaist the decree of Trai. 
lakya Nath Roy, Esq.» po E 
dated the 4th July, 1933. 

(1) (1906) L. R. 34L A. 27 ; I. L. R. 29 All, 184, 5 C. L. [. 115. 

(a) (1840) 6 M. & W. 664. ' 

(3) (1829) 9 B. & C. 577, 

(4) (1848) 12 Q. B. 927. 


Cmi 
1937. 
oye? 
Fume, 8, 10, IIs 
I4, 15, 10, 17, 28 
» 5. 
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Arr. Regulation XLVII of 1793 prescribas a general register of estates and 
1947. quinquennial register of mutations. Regulation VIII of 1800 alo provides for 
a Pergana Register showing the villages of each estate in the Pergana and an 


Rai Bahadur Brojen- l 
dra Mohan Moitra. intermediate Pergana Register to show divisions, transfers, otc 
Y 


. The various returns filed by the proprietors giving the assets of their estates 
tabamja Scish Villgo by village, which were called Ekjai Panchasona and by other names were 
didit ec very old and which were in the nature of zur &nd accepted by the Collector 

as correct could not be discarded. ` 


Haradas Acharjya Chowdhuri v. The Secretary of State for India in Counci 
(1); The Secretary af Siate for India im Council v. Meulei Wased Ali Khan 


Pond (2) referred to. 

The word * Asil ’ as used in a Thakbust map means the original settlement. 

Phillip s Land Tenures, 1570, page 175. 

The evidentiary value of a Thak map showing division of Mahals cannot be 
ignored. 4 

Krishna Pramada Dari v, Dhisendra Nath Ghose (3) referred to. 

The Thakbust map which preceded the revenue survey map was intended to 
gulde the revenue surveyor who was supposed to put in the estate boundaries 
to be found in the Thakbust maps. The value of the records of the Thak 
survey, and of the revenue survey and also of the Collectorate papers is 
not uniform. 

Appeal by the Plaintiffs. 

Suit for permanent injunction against the defendants restraining 
them from realising the rent of the Putni tenure in suit by proceed- 
ings under the Putni Regulations, on the ground that the plaintiffs 

have been dispossessed by the defendants from a portion of the 
tenure lands and secondly for a refund of amounts which have been 
realised by the defendants in two Aghtam proceedings. 


The material facts will appear from the judgment. 


Messrs, Amarendra Nath Bose, Bireswar Bagchi and Jatindra 
Mohan Choudhury tor the Appellants, 


Dr. S. C. Basak and Mr, Rama Prosad MooMrjse for the 
Respondents. 

C. A, V. 

The judgments of the Court were as follows: 
un, Rd S. K. Ghose, J. :—In this appeal by the plaintiffs the main 
sie reliefs asked for in the suit are first that there should be a perma- 
nent injunction against the defendants restraining them from 
realising the rent of putni tenurelin suit by proceedings under 


(1) (1917) 25 C. L, f. $90. 
(a) (1927) 34 C. L. J. rar.’ 
(3) (1918) I. L. R. 56 Calo, 813 ; 49 C. L.J. 11$. P. C, 
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the Putni' Regulation, on the ground that the plaintiff have been 
dispossessed by the defendants from a portion of the tenure lands 
` and, secondly, for a refund of amounts totalling Rs. r3,910-3-1 

which have been ale by the defendants in two as&/as proceed- 
ings. The putni tenure in question comprises a mouza called 
Beel Gabua with several aliases, A rs as 16 gds. share of the 
mouz appertains to Touri No. 33 of the Malda Collectorate 
and the remaining s as. 4 gds. share appertains to Touxi No. 33 
of the same Collectorate, Touzi No. so which also belongs to the 
defendants in zemindary right does not include the movzi. The 
putni in question was created on the 4th Sraban, 1251 correspond- 
ing the 18th July, 1844 in favour of Moulvi Muhammad Hussain 
at a rental of Rs. 8,500. By successions and transfers the putni 
right ultimately devolved on the present plaintiff. The plaintiffs’ 
case is that Jalkar Boel Gabua appertuins to Pergana Chandlai, 
the whole of which lies within the putni, that the entire mouza 
belongs to the plaintiffs in putni right, and that the defendants 


have taken possession of 400 bighas out of this mouza in two . 


plots. These two plots comprise the entire dry portion of the 
mouzi, the rest of it being under water. The plaintiffs’ case is 
that they came to know of this wrongful possession of the defen- 
dants in 1335 B. S. as the said lands gradually became fit for 
cultivation and so the plaintiffs were obliged to stop payment of 
rent from the last 6 months ofthe year 1335 B.S. Thereupon 
the defendants instituted eshtam proceedings and the plaintiffs 
were compelled to pay putni rent demanded by the defendants 


according to the orders of the Collector, dated the rth May, 1929. 


Next the plaintiffs preferred objections before the Commissioner 
of Rajeahi Division and again before the Board of Revenue, but 
they were unsuccessful. Hence this mit. The defence substan- 
tially is that the land in suit does not appertain to Touzis Nos. 32- 
33 of the Malda Collectorate and does not fall within the Revenue 
Survey Mouza Boel Gabua, but that it appertains to Touzi No. 299 
ofthe Rajsahi Collectorate within Pergana Bongaon. According 
to the defence the land originally belonged to the putni tenure of 
one Sree Nath Singh, but when he defaulted in payment of rent 
the tenure was sold and the predecessors of the defendants pur- 
chased it and took possession of the lands, The defendants: also 
pleaded limitation and adverse possession. The trial Judge 
held in favour of the defence and dismissed the suit, Hence this 
appeal by the plaintiff. 

The following facts may now be taken to be beyond contro- 


Rai Bahadur Brojen- 
dra Mohan Mottra 
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versy. Pergana Chandial, in the area material to this suit, 
borders on Pargana Bongaon, the former being partly to the 
immediate north of the latter Touzi No. 32 of Malda Collec. 
torate is within Pargana Chandlai while Touzi No. 299 of 
Rajshahi Collectorate within Pargane Bongaon. Mouza Beel 
Gabua, with its several aliases, is divided topographically into 
watery and dry portions, the latter being to the south pf the 
former. The suit lands comprise the dry portion, According to 
the map attached to the plaint schedule by an amendment the dry 
portion consists of two Chaks, Chak r being 384 B. 18 K. and 
Chak 2 being 32 B, Chak 5is the whole of the watery portion 
being 337 B. 11 K. 4 Ch. There was a survey of the lands by 
a Civil Court Commissioner. He found the lands in suit Le. the 
total dry area comprised in Chake r and 2 to be 306 B. 4 K. and 
lying within the ambit of the Revenue Survey Map of Mouza 
Bool Gabua. This was also admitted before him by the defen- 
dants representative. The trial Judge in dealing with issue No. 6 
remarked: that the Commissioners’ findings were not seriously 
challenged. He also found that the Mouza is variously known 
as *Beel Gabua, Beel Gahua, Beel Goha and the like.” 

I may here deal with the contention of the plaintiff appellant 
that the distinction between the dry and watery portions of the 
mouza was made by the defence for the first time at the trial. 
In answer to the case made in paragraph a of the plaint the defen- 
dants in paragraphs 8 and rx of their written statement alleged 
that "the land alleged to be in possession of the defendant as 
Beel Gobua does not appertain to Touzis Nos. 32 and 33 of 
Malda Collectorate and does not ‘fall within the Revenue Survey 
ambit of Moura Beel Gobua” and furthér that these “disputed 
lands are in the possession of the defendants as appertaining to 
Touzi No. s99 of Rajshahi Collectorate.” Inthe plaint as filed 
on 15th March, 1930, there was no reference to the watery por- 
tion of the mouza, But by an amendment on the a6th March, 
1930 Ka schedule of lands was attached to the plaint and therein 
a distinction was made between the “existing Jala of Beel Gabua" 
and the rest. Atthe local investigation the Commissioner began 
working from the south side of the dry portion, but when 
he reached station rs near the watery portion “the plaintiffs’ re- l 
presentative filed petition praying for surveying the whole boundary 
of. the Mouza Beel Gahua or Gabua". Thus the Commissioner 
was led to include the watery portion, But as soon as this was 
done the defendant's !representativa claimed the mouzi to be 
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purchased by Rajeswari Debya. In 1856 her heirs executed another 
Kabulyat in favour of Maharani Swarnamoyee, the predecessor of 
the defendant, vide Exhibit R. The recitals in these two docu- 
ments are to the effect that “the entire xemindari Kismat Pargana 
Chandlai and others in the district of Malda is settled in putni, 
The recitals give no help as to the villages or mouzis comprisad in 
the aforesaid Pargana, There was revenue survey in 1845. Plaintiff 
strongly relies on Exhibit 4 which is described as the R. S. map 
of Mouza Kismat Jalkar Beel Goha, Pergana Chandlai Apparently 
the entire mouz: with the dry and watery portions is depicted there. 
To the immediate south it Fareedpur Pargana Basdoul Pultapoor. 
Two Mouzas of Pargana Bungaon appear, of which one Munsoor- 
pur is to the south-west and another is to the south-east. Another 
village of Pargana Bansdoul is to the north-east. The names of the 
adjoining villages also appear in the traverse table which is attached 
to the map, Exhibit 4(a) is copy of the R. 8. map of Munsoorpur 
onthe western boundary. For the plaintiff itis contended that 
these maps indicate that Moura Beel Gabus is not split up iato two 
Parganas and that the whole of it is included in Pargana Chandlai. 
To support the plaintiff's case of division into Touzis viz, that the 
entire mouza is comprised in 3a in respect of ra annas 16 gandas 
and 35 in respect of the balance and no portion of it lies in 299 as 
alleged by the defence, reliance is placed on the Mahalwar Regis- 
ters of the two Perganas, vide Exhibits g and 3(b) These are of 
1849 (Bongaon) and 1854 (Chandlai) respectively. The learnsd 
Subordinate Judge has pointed out that the entries in these registers 
were based on the revenue survey and so cannot be of greater 
value. Thesame must be said with regard to similar entries that 
appear in the General Register of Revenue-paying lands. Exhibit 2 
refers to Touzi No. $2, Exhibit a(e) to Toui No. 33, and 
Exhibit z(b) to Tousi No. 299. It appears also that in 1929 the 
defendant's predecessor applied for mutation of name in respect of 
Touzi No. 32, that the mouza was not included in the original 
petition, but was so included by a subsequent petition, vide 
Exhibits 5 and 5(a), Apparently the mouzi in question was not 
included in the application for mutation in the case of Touzi 
No. 299 Exhibit C(1) is copy of the decree for registration, We 
agree with the Subordinate Judge in thinking that this may be 
admission on the part of the defendant, but itis not binding, nor 
has it been contended here that it is otherwise. The only effect is 
to shift the burden as against the party making tne admission. 
Kasi Chandra Kunwar alias Rani Chandeli v, Chaudhuri Narpat 
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Singh (1). Their Lordships in that case referred to the general 
doctrine laid down in S/aferie v. Pooiley (a) and Zfeame against 
W. E. Rogers and J. G. Lloyd (3) that the party isat liberty to 
prove that his admissions were mistaken or untrue and is not 
estopped or concluded by them unless another person has been 
induced by them to alter his condition. Sse also Neron v. 
Lidiárd (4) In the present case the matter admits of explanation. 
The Subordinate Judge has pointed out tbat the application for 
mutation must be based on the entries in the Collector's books, 
These again are dependent on the Revenue Survey, so that we are 
thrown back on the question of the accuracy of the R. S. maps. 
Now the effect of the map Exbibit 4 in plaintiffs favour is to 
some extent neutralised by another R. S. map viz. that of Farsed- 
pore Pargana Basdoul Pultapur, vide Exhibit H. This shows the 
northern boundary to be “Paonla Pargana Bungaon Zilla Ra} 
shaheo, " This is not consistent with plaintiffs case that the entira 
Mouza Beel Gabua Pargana Chandlaris to the immediate north of 
Fareedpore. Before the commissioner the parties were agreed that 
Beel Gabua is to the north of Faresdpore, but that is not the same- 
thiog, for the question is whether Beel Gabua is split up into two 
Parganas. In the above entry in Exhibit H, Pargana Bungaon is 
shown to the immediate north which supports the defendant's case. 
But the name Paonla isa puzzle. It cannot be traced in the thang 
map Exhibit ro, Mr. Mookerjee for the defendant respondent has 
contended that Paonla must be a mistake for Beel Gabua. In any 
case the name of Pargana Bungaon to the immediate north of 
Fareedpore is not consistent with the other maps Exhibits 4 and 
4(a) Ofthe other documenta on the defendant's side there is 
Exhibit P which is the oldest document produced in the case, It is 
ofthe year 1209 B.S. or 1803 A.D. It is described as Ek]ai 
Jamabandi papers of Kismat Pargana Chandlai and others. It 
gives a list of lands and Jalkars included in Pargana Chandlai, The 
name Boel Gabua cannot ba clearly traced but. this cannot be 
ascribed entirely to the fact that the document is worm-eaten here 
and there, Atone place (see piges 184-185 of the paper book) 
there is an entry of a Jalkar of 300 bigha& Tho learned Sub 
ordinate Judge has discussed this matter and held that either the 
Mouxa Beel Gabua is not mentioned at all or only 300 bighas 
which corresponds to the watery portion is - mentioned, In 


(1) (1¢06) L. R. 341. A. 27 ; 11 C. W. N, gary I. L. R 29 All. 184 | 
C. L. J. 115. 

(2) (1840) 6 M. & W. 664, (3) (1829) 9 B, & C,577. 

(4) (1848) 12 Q. B. 927. 
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any case it is not consistent with plaintifPs case, We are. not 
prepared to differ. As to what Exhibit P exactly is, it can- 
not be said for certainty. It is to be noted that Regu 
lation XLVIII of 1793 prescribed a general Register of Estates 
and a quinquennial Register of Mutations Regulation VIL 
of 1800 also provided for a Pergana Register showing -the 
villages of each estate in the Pargana and an intermediate 
pargana register to show divisions, transfers, etc. There were also 
various returns filed by the proprietors giving the assets of their 
estates village by village. These wore called Ekjai Panchasona 
and by other names. See Final Report on the Survey and Settle- 
ment operations in the District of Rajshahi 1913-22 p. 53. The 
papers Ext. P appear to be in the nature of returns which 
were accepted by the Collector as correct, The value of these 
old papers cannot be ignored. Havredas Acharjya Chomduri v. 
The Secretary of State for India in Council (1); The Secretary 
of State for India in Council v. Moulvi Wased Ak Khan Pani (2): 
Then it appears that in 1848, f.s., prior to the Revenue Survey 
there was another Survey. Ext. Q iscopy of Thakbust map of 
Kismat Jalkar Beel Gabua, pargana Chandlai, prepared in 1848. 
The document is in Persian which may account for some confusion 
in the names “ Gabua” '' Kahua.” The boundaries are mentioned 
as follows:—On the west "-bouniary Mouza Sarjanpur, Pargana 
Chandlai, District Maldah ;” on the east “ boundary Mouza Mallik- 
pur, Pargana Baseedpur, District Rajshahi ;" on the south, “ boun- 
dary Mouxi Beel Gabua Kahus, Pargang Bongaon.” It is note- 
worthy that this southern boundary is not the Jalkar. "Then there 
are remarks recorded on the map: “ This Jalkar Kismat itself is 
the Asli (lands). This Jalkar Kismat is a compact lot within its 
boundaries. No portion of it has gone to any other mouza nor has 
any other land come into it Putnidar Lakshmir Khan and others 
catch fish in shares, And this ‘Thakbust map has been prepared 
with a rod of 534 cubits but the rod of 4 cubits is in use in the 
village." The translation is deposed to by D. W.8, The word 
Asli is translated as land, but it really means the original settle 
ment, See Phillips Land Tenures, 1876 p.175. The aforesaid 
remarke show that the reference is to the watery portion and the 
map clearly is of that portion only, thereby supporting the defence 
contention that the dry portion is in a separate pargana. Thero 
is a belated suggestion by the appellant’s Advocate that the map 
(1) (1917) 26 C, L. J. 550. l 
(a) (1921) 34 C. L, J. 141. 
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should be relayed, but we do not think this will advance matters, os 
The Thak map shows division of Mahals Its evidentiary value — 1937. 
cannot be ignored: Anshaa Pramada Dasi v. Dhirendra Nath Ral Bahadur Brojen- 
Ghose (1), which considered and explained their Lordships’ obser- dma Mohan Moitra 
vations in the previous case /Jagudeo Narain Singh v. Baideo Maharaja Seek 
Singh (2), In the present case the trouble is not with the exact nena ene 
boundary line of the Mouza the trouble is about the division into S. K. Ghe», F. 
parganas, dn 
It is contended for the appellant that Exts, P, H and Q were 
filed late. We do not consider that there was any such delay as 
might have prejudiced the plaintiff. There is no indication of any 
such point being seriously mised at the trial. 
It has been said that the revenue survey mapa are not the 
most important result of the revenue survey and that the real 
result of that survey is to be found in the Thak maps and state- 
ments. The problem here is to ascertain the boundaries of Mahals 
and they are not always coterminous with Mouras, The Thakbust 
map which preceded the revenue survey was intended to guide 
the revenue surveyor who was supposed to. put in the estate 
boundaries to be found in the Thakbust maps. This appears to 
have been the general rule at least up to 1851. Seo Final Report 
of Settlement in the District of Rajshahi, r9r2-—22, p. 57. The 
value of the records of the Thak survey and of the revenue survey 
and also of the Collectorate papers is not uniform, as a reference 
to the above Report will show. See also Hirst’s Old Revenue 
Surveys, Chapters II and III, Inthe present case the documenta 
referred to above do not lead to a positive result in favour of the 
plaintif's version f.s, they do not show conclusively that the entire 
Mouza Beel Gebua falls within pargana Chandlai. It may be 
added that to complete the chain of maps we took in as additional 
evidence the Cadastral Survey maps of the finally published record- 
ofrights in respect of Beel Gabua and the surrounding mousas, 
This record is said to have been finally published after the disposal 
of the suit, The maps however do not help us to decide the 
question as to pargana distribution, At this survey the village 
according to the revenue survey is to be taken as the unit as far 
as possible; in areas where there are reliable Thak maps there is 
a “Thak comparison” at the Khanapuri stage (Bengal Survey and 
Settlement Manual, 1935, Rules 302 and 393). 
That being the case it will be useful to see how the parties 
(1) (1928) I. L, R. 56 Calc. 813 P. C. ; 49 C, L. J. 112, 
(2) (1923) L. R. 49 L, A. 399 ; 36 C. L. J. 499 ; LL. R, a Pat, 38. 
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themselves have treated the mouza and here the evidence is clearly 
in-defendant's favour, It was admitted by Mr. Bose for the 
appellant that the plaintiff has been in possession of the watery 
portion only and that is also the evidence. The plaintiff has 
filed Kabuliyats to show leases of fishery rights only. In para- 
graph 2 of the plaint the plaintiffs made the case that the défen- 
dant bas been wrongfully possessing 400 bighas of the silted up 
Beel lands “as the said lands began gradually to become fit for 
cultivation.” There is no evidence of any such gradual silting 
up and taking possession. On the contrary the areas given in 
the Jama-wasil-baki papers filed by the defendant go to 
show that the respective areas have remained practically 
uncbangec. The witnesses on plaintiffs side depose that the 
Beel lands have been fit for cultivation of Boro paddy for ro or 
rı years but the evidence is slight. It is noteworthy that in 
the Road Cess Returns of Mahal Kismat Chandlai for 1525-26 
(vide Ex. S) Mouz: Beel Gibua was not included. On the other 
hand the dry lands have been in possession of the defendants as 
appertaining to Touzi No. 399. There is evidence that possession 
was exercised by Sreenath Singh who had a Putni in Tourt No. 
399. No papers of thattime are available, but the defence wit- 
nessos who speak to Sreenath Singh's possession are very old. 
The tenure was auction-purchased by the defendant's predecessor 
in 1289 B. S. « 1882 A, D. Since then the defendants have con. 
tinued to be in possession, This is supported by the collection 
papers and measurement papers of the zemindar. 

The map Ex. N. was prepared in 1296 and it shows that the 
dry lands were subdivided into many plots, The entire records 
of the survey papera were filed by the defendant within a few 
days of the filing of the written statement. The plaintiffs on the 
other hand had some survey papers of their own; they are 
referred to in the notes in the Commissioner's field book, but 
they were not produced at the trial, As regards the oral evidence 
on the side of the defence the learned Subordinate Judge has 
relied on the old men D. Wa 3,4 and 5 and he says "I have 
no reason to disbelieve the testimony of these persons supported 
as it is by the circumstances of the case.” We are unable to 
take a different view. It was inthe ashfam proceedings, out of 
which this suit has arisen, that the plaintiff for the first time alleged 
dispossesmsion, Mr. Mooker]ee for the defendant respondent 
points out that the entire Patni mahal bears an area of 25000 acres 
in two Towzis for which the nett rental to the zemindar after 
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deducting revenue is Rs 283-2 and out of the total area, Bael 
Gabua comprises 299 acres only, the ‘dispossession being 400 
bighas asalleged in the plaint, This will appear from the defen- 
dant's affidavit at p.ar of the paper book in M. A. 406 of 1930 
relating to the temporary injunction matter. 

The plaintiff's case that they were not aware of the defendant's 
possession until 1335 B. S, when they sent an Amin at the time 
of the commencement of the settlement operations has not been 
accepted by the Subordinate Judge. We agree with him. P.W. a 
and P. W. 3 who are plaintiff's officers alleged that they do not 
visit the mounga or very rarely. The defendant has however bsen 
in open possession for a very long time. On the facts found 
Katyayani’s case (1) does not help the appellant. 

We agree with the Subordinate Judge in holding that the 
plaintiffs have failed to prove that the land portion of Moure 
Boel Gabua f.e. the suit lands are included in Pargana Chandlai 
and as such included in their Patni. 

That being so, it does not fall for usto consider what should 
happen, conceding that the plaintiffs had proved otherwise, An 
alternative defence is suggested in paragraph 12 of the written 
statement, But it is not shown that the plaintiffs had first got 
possession and were then dispossessed by the defendant, that 
the defendant had acted with the intention of depriving the plain- 
tifs of their possession of part of the demised lands, or that the 
defendant acted malafide. Of the multitude of cases cited at 
the Bar in order to support or repel a hypothetical case it will be 
sufficient to refer to the latest viz, the case of Afaharaja Jagadish 
Nath Roy Bahadur v. Surendra Prosad Lahiri (2) Having 
regard to our findings we must hold that the suit has been rightly 
dismissed, . 

The appeal fails and is dismissed with costs. 

Patterson, J. :~I agree. 

P, R. Appeal dismissed, 
(1) (1924) 30 C. W. N. I. 
(2) (1935) 40 C. W. N. 166, 
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THE LIGHT OF ASIA INSURANCE COMPANY 
LIMITED 


D. 


KARATUA DEBI.* 
$ 
Folicy sf insurance —Falee answers to questions —Policy, if void. 

When a policy of insurance contained a clause to the affect: | 

“Provided always that the Proposal for insurance and Declaration and 
Answers to questions mentioned in the schedule shall bs held to form the basis 
of the contract 1” 

Held, that although it was not stated In the policy that if the answers wore 
false, the policy would be void or that the conditions mentioned therein were 
warranties, the meaning and effect of the ‘basis’ clause, taken by itself, was 
that untrue statements in the Proposal, or any breach of its promissory clauses 
would avold the policy. 

Held further, that inasmuch asthe materiality of the untruth was not In 
issue and as some answers were untrus, the policy was vold irrespective of the 
question of their materiality. 

Dawsons v, Bonin (1) and Condogianis v. Guardian Assurance Company, 
Lid, (a) followed. 

Appeal by the Defendant. 


Suit for recovery of a sum of money due on a policy dated the 
agth Decembar, 1928. 
The material facts will appear from the judgment. 


Messrs Amarendra Nath Bose and Hemanta Kumar Bose for 
the Appellant. 

Mr. Priya Nath Dutta for the Respondent. 

C. A, Y. 

The judgment of the Court was ss follows— 

Nasim Ail, J. This is an appeal by the defendant ina suit 
for recovery of a money due on a policy dated sgth December, 
1928, assuring Rs, rooo to be paid by the defendant-company to 
the representative of one Parbati Charan Chakravarty on the 
expiry of so years from the date of the policy or on hia prior death. 
He died on the rrth August, 1929, in his house at Mahmudpur, 

* Appeal from Appellate Decree No. 859 of 1934, against the decree of Abani 
Prosad Neog!, Esq, Additional Subordinate Judge of Sylhet, dated the 6th of 
April, 1934, affirming the decree of Atul Chandra Roy, Es3., Mucsif, 1st Court, 
Habigunj, dated the oth of January, 1934. 

(1) [1922] A. C. 413. (3)*[1021] A. I. R. P, C. 195. 
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P. S, Habigung in the district of Sylhet. Before his death he paid bias 
premium in accordance with the terms of the policy. The plain 1936. 


tif, who isthe sole heiress of the insured, instituted the present The right of Asla 
suit in the first Court of the Munsif at Habigunge on 3ret August, — Insuranoe Co., Ltd, 
1932, against the defendant company for recovery of Rs, rooo. Kira Debi, 
The defence of the defendant so far as it is relevant for the pur- N arim Ali, R 
posts of the present appeal is that the risk under the policy does — 
not attach inasmuch as some of the answers to the questions put 
by the defendant's medical examiner which formed the basis of 
the contract were false. The Courts below have over-ruled the 
defence and have decreed the suit. Hence this second appeal by 
the defendant, (^. 
The only substantial point for determination in this appeal is 
whether the policy is void on the grounds stated by the defen 
dant in his defence. The relevant portion ‘of the policy is in 
these terms ; 
“This policy of Insurance granted by the Light of Asia Insurance 
Co, Ltd., of Calcutta hereinafter called "the Company" witnesseth 
that in consideration of the payment already made to the Com- 
pany of the first premium of the first instalment thereof as stated 
inthe sub-joined schedule for the Insurancs the particulars of 
which are stated in the said schedule and of the subsequent pre- 
miums or instalments of premiums if any to be paid as thereby 
provided the company doth hereby agree that upon proofs satis- 
factory to the Directors of the happening of the event or events 
on which the Sum Assured is to become payable as mentioned in 
the said schedule and of title of the person claiming they will pay 
the Sum Assured to the Assured’s Representative or Assigns. 
"Provided always (r) that the proposal for Insurance and 
Declaration and Answers to Questions mentioned in the schedule 
shall be held to form the dass of this contract * * *,” 
The schedule shows that the answers which formed the basis 
of the contract weré given by the insured on the sth December, 
1928, Itis however, not stated in the policy that if the answers 
be false the policy would be void and no risk would attach. Neither 
is it stated in the policy that the conditions mentioned therein 
were warranties. In the case of Dawsons v. Bonnin (1), Viscount 
Cave observed as follows: “The basis of a thing is that upon 
which it stands, and onthe failure of which it falls ; and when 
& document consisting partly of statements of facts and partly of 
undertakings for the future is made the kasis of a contract of 


(1) [1922] A, C, 413. 
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insurance, this must (I think) mean that the document iato be 
the very foundation of the contract, so that if the statements of 
fact are untrue or the promissory statements are not carried out, 
the risk does not attach, No doubt the stipulation is more concise 
in form than those which wers contained in the policies which 
fell to be construed in Anderson v, Fitzgerald (1) and Thomson 
v. Weems (2), in each of which the policy contained an express 
provision to the effect that if anything stated in the proposal was 
untrue, the policy should be void; butI think that the effect is 
the same if those words had been found in the present policy. 
Indeed, it is remarkable that in Anderton v. Fitzgerald (x) Lord 
Cranworth referred to the abovementioned provision, as to the 
avoidance of the policy, if any of the statements in the proposal 
should be untrue, as a provision making those statements the 
basis of the contract ; and in Z'Aomsom v. Weems (2) Lord Black- 
burn mid, “Bat I think when we look atthe terms of the com 
tract, and see that it is expresely said in the policy, as well as in 
the declaration itself, that the declaration should be the basis of 
the policy, that is hardly possible to avoid the conclusion that 
the truth of the particulars....«.........18. warranted. Lord Esher 
in Hambrough v. Mutual Lift Insurance Company of New 
York (3) used the word ‘Basis’ in the same sense". Upon 
the whole, it appears to me both on principle and authority that 
the meaning and effect of ‘basis’ clause taken by itself, is that 
untrue statement in the proposal, or any breach of its promissory 
clauses, shall avoid the policy and if that be the contract of the 
parties, itis fully established by decisions that the question of 
materiality has not to be considered. Again in the case of 
Condegianis v. Guardian, Assurance Company, Lid. (4) Lord Shaw 
obeerved as follows "If in point of fact the answer is untrue, the 
warranty still holds, notwithstanding that the untruth might have 
arisen inadvertently and without any kind of fraud. Secondly, 
the materiality of the untruth is not in issue; the parties having 
settled for themselvet—by making the fact the basis of the cor 
tract, and giving an warranty—that as between them their agree- 
ment on that subject precluded all enquiry into the issue of 
materiality.” It is, therefore, clear from the authorities which I 
have cited above that if some answerg are untrue the policy is 
void irrespective of the question of its materiality. The learned 

(1) (1853) 4H. L. C. 484. (2) (1884) 9 A. C. 671. 

(3) (1895) 72 L. T. 140 

(4) [1921] A. I, R. P. C. 195. 
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Advocate for the appellant contends that the following answers cmn; i 
which were declared by the Insured to be true and to have been 1936. 
— 
correctly recorded are false. ' Tbe Light of Asia 
No. 4. Family History. E Insurance Co. Led! 
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It is an admitted fact that the Insured had one brother who: 
died before the declaration, It is also admitted that he had four 
gisters of whom two were dead at the time when he made the decla- 


' ration. The courts below, however, have held that the word ‘si? 


under the colamn ‘ Total number of brothers’ &nd the number a 
in the column ‘ Total number of sisters’ mean that the insured 
had no brother living but had two sisters alive at the time. “I'he 


. learned Judge has recorded the following findings in this connection. 
'" “The column tots] number is rather ambiguous It is very 


probable that when the insured was asked what was the total 
number of bis brothers he replied that it was nil as he had 
no brother living at the time and in case of sisters also he said 
that the total number of sisters was a for he had then only two 
sisters alive. The columns ‘no. dead, ages at death, and causes of 
death’ etc., were left altogether blank which would go to show 
thet no question was asked by the doctor to the insured to fill up 
these columns.” The learned Judge says that the answers were 
given by the insured when he was asked to give the total number 
of his brothers and sisters. The medical examiner who put the 
questions was examined by the defendant. In bis examination 
in-chief he definitely stated that he bad put all the questions 
mentioned in the report correctly. This statement was not 
challenged in cross-examination by the plaintiff. The questions 
therefore were correctly put. As regards the answers the insured 
declared that they were correctly recorded. 

“Total number” means the number obtained by adding the 
number living and the number dead. There is, therefore, no 
ambiguity in this The word ‘nil’ under the heading ‘Total 
number of ‘Brothers’ evidently means that the insured had no 
brother living or dead. The learned Judge says that the fact 
that the other columns were left blank would go to show that no 
question was asked by the doctor to fill up these columns, But if 
question about the total number of brothers is answered by the word 
‘nil’ the questions for filing up the other columns cannot possibly 
arise. The learned Judge seems to think that by the word ‘nil’ 
the insured meant that he had no brother living at the time for 
in the case of sisters the total number is recorded as a as he had 
two sisters then living. This is really arguing in & circle. This 
argument proceeds on an assumption that the reply under the 
total number of sisters was in answer to a question about the 
number of sisters alive, which is the very thing to be determined, 
A separüte answet about the number of sisters alive shows that 
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after the insured had stated thgt the total number of sisters alive Civi. 
and dead was two the further question about the number of sisters 1936: 


alive naturally arose. When the insured stated that the number The Light of Asla 
alive was also two, the questions under the other headings namely, Insurance Co., Ltd. 
number dead, ages at death and causes of death, etc, could not Karata Debi. 
possibly arise. The other columns were left blank because the 
total number being two and the number alive being two the ques- 
tion about the number of aisters dead and the question of filling 
up the remaining columns did not arise. It is, therefore, clear 
that the answers about the number of brothers and sisters in the 
column ‘Total number’ did not mean brothers and sisters alive 
at the time. The answers clearly show that while giving his family 
history the insured represented to the company that he had no 
brother and that he had only two sisters both of whom were alive. 
He concealed the deaths of his brother and two sisters which were 
necessary for the purpose of ascertaining the family history. In 
view of the declaration of the insured that the answers were 
correctly recorded the onus was heavily upon the plaintiff. The 
Courts below did not look at the case from a correct point of view. 
. Their judgments show that they did not properly place the 
onus and that they have given & meaning to the answers oí the 
insured not justified by this plain language only on surmises 
and conjectures, I have, therefore, examined tbe answers and 
the evidence in this case in detail and I do not find any materials 
to justify the conclusions of the Courts below. 

My conclusion, therefore, is that the answers to the questions 
which formed the basis of the contract were false and that the 
appellant is not liable under the policy in question. I, therefore, 
allow the appeal, set aside the judgments and decrees of the Courts 
below and dismiss the suit. But in view of the facts and circums 
tances of this case I direct the parties to bear their own costs 
throughout the litigation, 

The prayer for leave to appeal is refused. 


D, R Appeal allowed. 


Nasim Ali, F. 


$i 


December, p 
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CIVIL REVISION. 


Before Mr. Justices C. Bartley and Mr. Justice Syed 
Nasim Ak, 


BAHADUR SINGH SINGHEE 
v. 
BHUPAL CHANDRA ROY CHOUDHURY.* 


Tenancy, if fixed im perpetuity — Lease. mot stating that rent Aixed—Tenant 
precluding himsel’ from claiming any reduction—Landlord wot giving up 
right te claim enhancement —Werd ‘generation to generation’, meaning 
of— Interpretation ef one decument im a case tf helpful im another 


CON, 


The interpretation put upon one document by a Court is not of much 
aseistance in interpreting another document unless the terms are exactly 
similar. 


Where in a lease it was not stated that the rent was fixed fn perpetulty and 
wherein the tenant precluded himself by express contract from claiming any 
reduction and the landlord did not stipulate expremly to give up his right to 
claim enhancement : 

Held, that the tenancy In question was not fixed In perpetuity, 

The words ‘generation to generation’ in the lease showed that the tenancy 
was heritable. 

Application by the Defendant under Section 115 of the Code 
of Civil Procedure. 
The material facts will appear from the judgment. 


Messrs. Gunada Charan Sen and Apurbadhan Mukherjee for 
the Petitioner. 


My. Jatindra Mohan Chou¥hury for the Opposite Party. 
The judgments of the Court were as follows :-— 


Bartley, J. :— l'his Rule was issued on the opposite party to 
to show cause why an order made by the Subordinate Judge of 
Maldah allowing the landlord, the present opposite party, the 
amount of Ra, a590 odd claimed by him as the balance of transfer- 
fees under section 26 J of the Bengal Tenancy Act should not be 
get aside, 

The material facts are as follows :— 

The landlord, opposite party in this Rule,is the proprietor of 
a certain Mehal in the Maldah Collectorate, Under that Mehal 


*Clvil Revision Case No. 1589 of 1957, against the order of the Additional 
Subordinate Judge of Maldnh, dated 17th Septembet, 1937, 


Li 
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are four tenancies which had been settled at the time when the 
landlord’s estate was under the management of the Court of Wards 
with the predecessorininterest of the Mathurapur Zemindary 
Co. Ltd. The poffas relating to these tenancies described them 
as fotes. During the Deara Settlement in roro they were des 
cribed as permanent tenures liable to enhancement of rent. In 
1928 the landlord brought suits for enhancement of rent and the 
decision in those suits finally was that the tenancies were raiyati 
holdings and nottenures During the pendency of the litigation 
the Zemindary Company transferred the tenancies to the petitioner 
in this Rule and the landlord’s fea was calculated under section 
t2 of the Bengal Tenancy Act at two per cent of the annual 
jama. 

After the subsequent decision that the tenancies were raiyati 
holdings the opposite party here filed an application claiming 
Rs, 2590 odd as balance of the transfer-fees due to him and 
calculated five times the annual jama of the holdings, His allega- 
tion was that the tenancies were ordinary occupancy holdings and 
the defence to his claim was that the holdings were not ordinary 
occupancy holdings but Mokarari holdings, a question incidentally, 
which was left open in the previous litigation. 

The learned Subordinate Judge in deciding this question 
observed: “It is agreed on all hands that the answer (to the 
question whether the tenancies are ordinary occupancy holdings 
ot Mokarari holdings) will depend upon the true construction of 
the terms of the written leases of 1885." On examination of the 
terms of those pottas and on consideration of certain other matters 
he came to the conclusion that the tenancies were ordinary occu 
pancy holdings and on that footing held that the landlord peti 
tioner was entitled to the amount he claimed, Against that deci- 
sion the present Rule has been obtained, 

We are of opinion that the Rule should be discharged for two 
reasons, Inthe first place, the application purports to be one 
under section rr5 of the Code of Civil Procedure. Now the 
powers of interference conferred by that section can be exercised 
when the subordinate Court in question appears to have exercised 
a jarisdiction not vested in it by law, or failed to exercise a Jaris- 
diction so vested, or acted in the exercise of its jurisdiction illegal- 
ly or with material irregularity. Now it cannot ba contended here 
that the Subordinate Judge exercised a jurisdiction not vested in 
him by law or failed to exercise jurisdiction so vested, norcan we 
think, as he said that he acted illegally or with material irregularity 
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in deciding the question before him on the mzterials before him 
in the manner indicated in his judgment, The first difficulty then 
in the way of the petitioner is that there is no legal ground for 
interference under section 115 of the Coda of Civil Procedure. 

On the merits of the application we think the view taken by 
the learned Judge in the Court below as to the true construction 
of the documents is the correct view. We have also considered 
the terms of these documents, and for reasons which are stated at 
length by my learned brother, with which I entirely agree, we hold 
that the construction placed on the pottas by the Court below 
cannot be challenged. 

In this view of the matter the Rule fails and is discharged with 
costs hearing fee one gold mohur. 

Nasim All, J, :—I agree that this Rule should be discharged. 

The material portion of the potta is as follows :— 

"You are enjoying and poseesaing 800 bighas of land included 
within the boundaries given below......on payment of rent, Accord- 
ing to the terms of a former potta there being. condition in the said 
potta for assessment of jama after survey every year a second potta 
on the terms mentioned below is demanded on the said previous 
potta being set aside whereupon I execute this potta and promise 
that Rs, 150 is fixed (4{%) as the annual rent (faf) for 8oo bighas 
of land mentioned above at the rate of 3 am per year per bigha. 
Besides the same you shall pay separately road cess and public works 
cesa which are in force and any other rate which may be demanded 
from the Government in future. You shall pay into my malkatchery 
the aforesaid settled (fawfets) rent year after year, kist by kist, in 
accordance with the kist mentioned below, and shall take dakhilas 
and shall remain enjoyer and possessor with son, grandson and 


_ Others in succession with great felicity............You will not be 


entitled to make objections for deduction of rent.on any ground. 
You shall make improvement in the said land for your own pro- 
fit by preparing residential house, or garden etc. or by any other 
manner whatsoevei, I shall not be competent to increase rent 
for that ground." 

The learned Advocate appearing on behalf of the petitioner 
placed much reliance on the words (fais) and (#{%]) in the lease 
and also on the stipulation that the lessee was to pay separately 
road cess, public works cess which are in force and any other rate 
which might be imposed in future and contended that these ele- 
ments were conclusive to show that the rent was fixed in perpetuity. 
He also laid much stress upon the word (faf3«4) used in -tho lease, 
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and invited our attention to certain decisions of this Court, The 
interpretation put upon one document by this Court is not of 
much assistance in interpreting another document unless the terme 
are exactly similar, In the present case the learned Subordinate 
Judge has pointed out certain facts. which to my mind clearly in- 
dicate that the rent of the land was not fixed in perpetuity. The 
lessee admittedly was in possession of the land from before on 
the basis of a registered goffa which was Bemeadi and in 
which rent reserved was variable and there were differant 
rates for different classes of land. By the new sotfa what was 
originally uncertain was made certain and a flat rate of rent, 
namely -3-4$ per bigha was settled. The lessor was the manager 
of the Court of Wards. Inthe lease it is not stated that the rent 
is fixed in perpetuity. There is no mention of payment of any 
Selami in the lease, There is no statement in the lease. that the 
Board of Revenue by any special order exempted the payment 
of Salami or that it granted permission to the manager to fix the 
rent in perpetuity. Prima facie the rentis liable to enhancement 
on the application of the landlord or to reduction on the appli- 
cation of the tenant. It was contended by the learned Advocate 
for the petitioner that in this particular case the landlord precluded 
himself, though not expressly but by necessary implication by 
the terme of the lease, from claiming any enhancement. It is 
true that there are words “generation to generation"—"*q orat aer 
in the lease but that by itself is of no significance, inasmuch as 
the tenancy wasa heritable tenancy from’ before and this stipu- 
lation is perfectly consistent with the tenancy being a heritable 
occupancy holding though its rent may not be fixed in perpetuity. 


Further there isan express covenant in the lease that the lesmee: 


wil not be entitled to claim reduction of rent on any ground. 
The tenant precluded himself by express contract from claiming 
any reduction. If the landlord also intended to give up his 
right to claim enhancement, why was it then that no such stipala- 
tion was expressly mentioned in the gotfe, There is one other 
significant fact, The landlord abandoned his right to claim 
enhancement of rent only on the ground of improvements made 
by the tenant. That isan indication to show that only. in such 
a contingency the landlord would be precluded from claiming 
enhancement of rent. 

I therefore agree with my learned brother that rent of the 
tenancy in question was not fixed in perpetuity. 
P. R Rule discharged, 
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Defors Mr. Justice S. K. Ghose and Mr. Justice Syed Nasim Ali. 
KAZIMADDI SARDAR AND OTHERS 


- Uv. 
MAKRAMALI MOLLA AND oTHERS.* 


Civil Precedurs Code (Act V af 1908), Order XVII, Rules 2 and 3, applica- 
bility of —Dismissal for non-production of further evidence, if justified — 
Peremptory date for hearing of a suit how to be fixed—Practice to be 
followed. 

Where it appeared that in a suit [the plaintiffs filed documents, cited 
witnesses, paid a large sum as costs of local investigation which was held by a 
commissioner who submitted a report, which was already on the record and 

, bad taken various steps to bring the mits to a hearing and the plaintiffs 

having failed to produce witness on the day fired for bearing, the suit was 

dismissed under the provisions of Order XVII, Rule a of the Coda of Clvil 

Procedure : 

Held, that the Court should have proceeded under the provisions of Order 
XVII, Rule 3 of the Codd of Civil Procedure and should not have dismissed the 
sults under Order XVII, Rule a of the Civil Procedure Code. 

Per Nasim Ali, 9. 1. The word peremptory does not appear in the Code of 
Civil Proosdare. 

It is true that old cases should be heard as early as possible bat that does 
not mean that the parties should not be given sufficient opportunity to [place 
thelr evidence before the .Coart. 

It is desirable that before fixing a peremptory date for the hearing of a 
suit the Court should hear the parties in order to enable the parties to inform 
the Coart what time should be neoessary for enabling them to be ready with 
thelr evidence. ` 

The practice of first firing a peremptory date without hearing the parties 
and then informing them through their pleader would not generally further the 
ends of justice. 

Application under section r15 of the Code of Civil Procedure 
by the Petitioners (Piaintiffs). 

The material facts will appear from the judgment. 

Dr. Sara? Chandra Basak and. Mr. Gopendra Nath Das for 
the Petitioners, 

Afessrs, Ramendra Chandra Roy and Amritalal Mooherfi for 
the Opposite Parties, 


Messrs. Surajit Chandra Lahiri and Biveswar Chatterfi for 
the Dy. Registrar. 


* Civil Revision Cases Nos. 595 to 597 of 1936, against the orders of K. B. 
Roy, Esq. District Judge of Faridpur, dated the goth January, 1936, affirming 
those of J. N. Roy Chowdhury, Esq, Sgbordingte Judge, Second Court, 
Faridpur, 
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The judgments of the Court were as follows : 

S. K. Ghose, J. :—The petitioners in this cass, having lost in 
the proceedings under section 145 of the Code of Criminal 
Procedure, instituted three suits for declaration of title to and for 
possession of certain ¢har lands. The suits ware registered on 
3rd October, 1931. On aand April, 1932 the petitioners applied 
for lbcal investigation which was held by a commissioner and he 
submitted his report about two years later, The suits were then 
fixed for hearing on 26th April, 1934. Thereafter adjournmenpts 
took place on the ground of the Court being engaged in Sessions. 
Meanwhile, the petitioners applied for summons on witnestes who 
were residing at various places. On 6th August, 1934 the peti- 
tioners and some of their witnesses filed certain documents to be 
used as evidence in the cares, On that date the petitioners 
applied for time and the suits were adjourned to 4th September, 
1934. Meanwhile on 24th June, 1934 the petitioners’ pleader 
died and a new pleader was engaged. On 22nd August, 1934 the 
suits were tranaferred to the 2nd Court of the Subardinate Judge 
who directed that the hearing should be taken up on 4th Septem- 
ber, 1934. According to the patitioners this order waa not 
communicated to them, but the petitioner Nayan Sarif Sardar 
having come to Faridpur on rst September came to know that the 
hearing date was fixed on 4th September. It is suted that the 


petitioners found it impossible to procure the attendance of wit- 


nesses, and specially the officers of the Court of Wards who were 
summoned were unable to attend as they were engaged in a 
partition case elsewhere. According to the petitioners these 
officers were very material witnesses, On 4th September, the 
petitioners applied for adjournment on this ground. They made 
two applications but both were dismissed. The Subordinate Judge 
could not however take up the cases on that date, so he adjourned 
them to tbe following day, On 5th September the petitioners filed 
another application for adjournment but this wae also refused. 


The suits were taken up for hearing. But as the petitioners’ 


‘pleader had no further instructions, they ware dismissed for 
default. Thereafter thé petitioners filed an application under 
Order IX, rule 9 of the Code of Civil Procedure but thie was 
dismissed and the dismissal was affirmed on appeal by the District 
Judge by his order dated the 3oth January, 1936. Against these 
orders the present Rules have been obtained. 

There i$ no doubt that upon the facts stated above the peti- 
tioner? case would appear to bea hard one. They had already 
taken various steps in order to bring the suits toa hearing. They 
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had filed decuments, cited witnesses and paid a large sum as costs 
of the local investigation. The Courts below based their decisions 
on the findings that it was not proved that a telegram had not 
been sent to the petitioners informing them of the hearing and that 
one Abdul Gani had told them that the case would not be taken 
up on account of the Subordinate Judge being engaged in Sessions. 
It is quite possible that no telegram was sent at all and that there 
was some negligence on account of a new pleader being engaged. 
But in any case it seems that the learned Judge omitted to consider 
the very material fact that the petitioners had cited certain wit- 
nesses, specially the officers of the Court of Wards, who were 
unable to be present. So that even though the petitioners appear- 
ed on 4th September they were not in position to go on with the 
hearing. Further it seems that the commissioners report was 
already onthe record and the plaintlffs have also filed certain 
documents and time has been granted to the plaintiffs to produce 
further evidence. On the plaintiffs failing to produce such 
evidence atthe date of the hearing on sth September, 1934 the 
Court might have proceeded to decide the suits under Rule 3 of 
Order XVII but instead of doing that the Court chose to dispose 
of the suits under Rule 2 of Order XVII thereby depriving the 
plaintifs of a right of appeal. In these circumstances I think the 
learned Judge exercised his jurisdiction wrongly in dismissing the 
plaintiffs’ application under Order IX, rule 9 of the Code of Civil 
Procedure and affirming the decision dismissing the suits for 
default, The orders of dismissal complained against must be set 
aside and the suits must be rebeard. 

The Rules are made absolute. 

There will be no order as to costs, 

Nasim Ali, J. :—I agree. But I would like to add a few 
words in connection with fixing of dates for peremptory hearing. 
The word peremptory does not appear in the Code of Ciril 
Procedure, It is true that old cases should be heard as early as 
possible but that does not mean that the parties should not be 
given sufficient opportunity to place their evidence before the 
Court It is desirable that before fixing a peremptory date for 
the hearing of a suit the Court should hear the parties in order to 
enable the parties to inform the Court what time should be 
necessary for enabling them to be ready with their evidence. The 
practice of first fixing a peremptory dete without hearing the 
parties and then informing them through their pleaders would not 
generally further the ends of justice. 

P. Re Aulis made absolute. 


Vor. LX VIL] HİGH COURT. ' 
‘Bofors Mr. Justice M. C. Ghose. 
RADHIKA MOHAN EARMAKAR 


v. 
. SURENDRA NATH ACHARJEE anD OoTHERS.* 


Civil Procedure Code (Act V of 1908), Order 1X, Ruie 19—Esparis decret, 
when can be set aside —Defendant, when noi in sarnast cannot expect any 
leniency from ihe Comrt—-Hutire decree neod not be set aside—At mesi 
decree aguinst the applicant may be set asides, - 

The Court has no jurisdiction to set aside an ex parte decree ‘under Order IX 
Rule 13 of the Code of Civil Procedure unless the defeodant shows that he had 
sufficient cause for not appearing when the case was called on for hearing. 

Haridas Mukherjee v. Bejoy Krishna Das (1) and E. B. Ditt, nee: 
Shamsuddin Shak Shaheb (2) relled on. 

Where a defendant is not esrnest in defending the suit and ics his own 
Interest he cannot expect any leniency from the Court under Order IX Rule 13 af 
the Code. 

The Court need not set aside the entire decree under Crder IX Rule 13 of the 
Code, but is to set aside the decree only against the applicant under that 
Rule, 

Application by the Plaintiff under section rr5 of the Civil Pro- 
cedure Code. 

Suit for recovery of a sum of Re. 305 due under a promissory 
note. 


The material facts wil! appear from the judgment. 


Mr. Abinash Chandra Ghose for the Petitioner. 

Messos. Bejoy Kumar Bhattacharjee and Surajit Chandra 
Zakiri for the Opposite Parties, : 

The judgment of the Court was as follows :— 


M, C. Ghose, J, :—This is an application under section 115 
Civil Procedure Code by the plaintiff who on the r5th April, 1937 
brought a suit in the Munsiffs Court at Naogaon against four men 
of the opposite parties for a sum of Rs, 305 due under & promissory 
note executed by the opposite party No. a &s th» managing partner 
ofthe firm known as Sulabh Bhandar of which the four persons 
were partners, Summonses were issued on the !four persons and on 


*Chril Revision Case No. 5344 of 1958, against the order of the Munslff at 
Naogaon (Rajshahi), dated the a6th of February, 1938 In Miscellaneous Caso 
No. 948 of 1937. E 

(1) (1929) 34 C. W. N, daa l 

(a) (1930) sa C. L, J. $24 ; 34 C. W. N. 419. 
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the opposite party No. 1 the summons was served on arst May, 
1937. Thereafter there was great delay in serving the summonses 
upon the other parties. But the seid summonses having been 
served the case wasitaken up:for ex parte hearing on the 25th August, 
1937. It was heard and decreed ex parfe. Thereafter opposite 
party No. 1 filed a petition under Order IX Rule 13 to set aside 
the ex parte decree. His case was that he was present on the'day 
when the ex garte decree was passed and he filed a petition asking 
for time to file a written statement. The office note on it shows . 
that it was filed after the case was heard ex parfe. In his petition 
under Order IX, Rule r3 he stated that the petition was filed in 
time but unfortunately it was not filed by the office with the record 
and that is how it was missed at the time of the hearing of the suit. 
The learned Munsiff on hearing the parties came to the finding 
that although the defendant did file an application he was late in 
the matter as the suit had already been heard at that time. It is 
urged by the learned Advocate forthe petitioner that upon the 
finding the Court of appeal below ought in law to have dismissed 
the petition of the defendant. What the Court did was to be kind 
and sympathetic to the defendant. The Court said that the suit 
was based on a handnote which was not signed by the petitioner. 
The petitioner appears to have a good defencs and may be {given 
an opportunity of being heard on merits on payment of costs of 
Rs. 6 to the plaintif. In this Court an affidavit has been put in on 
behalf of the defendant in which he has stated that the summons 
was not duly served on him. The reply is that this defence was not 
taken either in this petition or in the subsequent application under 
Order IX rule r3. There it was urged that he was prevented by 
sufficient cause from appearing at the time of hearing. 

It is urged for the petitioner on the strength of the cases 
Haridas Muhherjoe v. Bojoy Krishaa Das (1) and £, B. Dutt, 
Receiver v. Skamsuddin Shah ShaAeb (2), that Order IX rule 13 
ought to be strictly construed in the interest of the party who has 
come into Court and after having served summonses upon all 
defendants has got an ex parfe decree because the defendants did 
not choose to appear. Unless the defendant had suffictent cause 
for not appearing when the case wascalled on for hearing, the Court 
has no Jurisdiction to set aside an ex parte decree under this order. 
Now in the present case we must proceed on the ground that 
summons was served many months before the day of the ex parts 


t1) (1929) 34 C. W. N. 222, 
(3) (1930) 5a C, L. J. 524 ; 34 C. We Ne 419. 
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trial and even on that day the petition was put in only for time to- 


file a written statement. Such conduct does not show that the 
defendant was earnest in defending the sult. A person who neglects 


his own interest cannot expect leniency from the Court under 


Order IX rule 13. 


Further the learned Munsiff was wrong to set aside the entire 
decree, At most he could have set aside the decree only as against 
the person who applied under Order IX, rule 13. 

The order of the learned Munsiff is set aside and the Rule is 


made absolute with coste the hearing fee assessed at one gold 
mohur.- 


D. R Ps Ruis made absolute. 


APPELLATE OIVIL. 


Before Mr. Justice S, K, Ghose and Mr, Justice 
D. C. Fatterson, 


KESHABJI LALJI AND ANOTHER 
v. 


PIRAMAL GOYENKA AND OTHERS;* 

Plan, tf controle the bedy of the instrument in cass of ambiguity — Boundaries 
of the lands weil defined and depicied in a plan and shatement af arta in 
the lease, when should prevail. i J 
Though the words of the description in the instrument are primarily 


relied upon, in omse of ambiguity the plan may oontrol the body of the 
Instrument. 


Lyle v. Richards (1); Durapall Sudugar v. Nasir Ahamed (2) referred to. 
Where in a lease the boundaries of the demised land are. well defined and 
depicted in a plan and the area thereof ls also stated and there isa question 


* Appeals from Original Decrees Nos. 30 of 1925 and 143 of 1936, against the 
decrees of Kahirodeswar Banerji, Esq., Subordinate Judge of Burdwan, at 
Asansol, dated the 25th September, 1934, and 18th April, 1936, respectively, 


(1) (1866) L. R. 1 H. L, 232. (2) (1923) I. L, R, zo Cak, 394, 
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as between land within the boundaries and area mentioned in the lease, the 
former should prevail. 
Sheikh Bara Kalim v. Rajendra Nath Roy (1) and Gessain Das Kundu v. 
Hrittunjoy Agnan Sardar (a) referred to, 
Appeal by the Defendants, 
The material facts will appear from the judgment. 


Messrs. Amarendra Nath Boss and Arun Chandra Bose. for 
the Appellants, 


Messrs. Gopendra Nath Das and Bankim Chandra Roy for the 
Respondents. 

C. A. V. 

The judgment of the Court was as follows : 

l F. A. 20 of 1935. 

First Appeal No. 20 of 1935 is directed against the preliminary 
decree and First Appeal No. 143 of r936 is directed against the 
final decree in a suit which was brought for kas possession, sess 
profits, damages, royalties etc, laid at Rs, 28256-1-o, in respect 
of a colliery. By an indenture dated aoth March, 1934, the 
appellants who are defendants in the suit obtained sub-lease of the 
coal underneath the property situated within Mouza Siduly on 
terms which are stated in the document. The plaintiffs are in 
the position of landlords to the appellants by virtue of a purchase 
from previous lease-holders. The plaintiff; case is thet the defen- 
dents did not carry out the provisions of the lease whereupon 
the plaintiffs cancelled the lease and gave notice to quit on the 
31st Angust, 1932. On the defendants failing to comply the pre- 
sent suit has been brought. 

In the suit various reliefs were originally asked for but on 
3oth August, 1934, the parties came to an amicable settlement 
with regard to the claim for ejectment and AÁas possession. On 
the rgth September following there was another amicable settle- 
ment by which the plaintiffs withdrew their claim for cesses, 
'The sole reliefs that remained for trial at the hearing were the 
plaintiffs claim for minimum royalty, fuel coal and interest. 

The material defence was that in 1929 the appellants for the 
first time came to know that the area of the leasehold was not 
485 Bighas stated in the indenture but only 452 Bighas. There- 
fore the defendants claimed refund of a portion of the selam; and 
minimum royalty already paid and further claimed that there 
ought to be & decrease of the amount of minimum royalty payable 


(1) (1920) 64 I. C. 751, (a) (1913) 18 C. L. J. 541. 
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per annum. There were further defence, that no interest was 
due according to the terms of the lease on the amount of fuel 
coal and that the plaintiffs were not entitled to all the costs claimed 
by them, The Subordinate Judge having decided the points 
against the defence the defendants filed First ates No. so 
of 1935. 

THe first point pressed in Appeal No. 20 of 1935 is comprised 
iu issues Now. 13 &nd. 14 which are stated thus: "r3. Has there 
been any diminution of the lease-hold and is the minimum royalty 
lisble to be reduced in proportion”? “14. Are the ‘defendants 
entitled ‘to a set off for the amount alleged to be overpaid by 
them, and ifso what would beits amount Can the defendants 
raise this plea without paymentof court-fee" ? 

The sub-lease was granted in consideration of a selami of 
Ra, 79,750 in respect of “all those pieces and parcels of land in 
Mouza Siduly mentioned and described in the schedule hereunder 
written and delineated on the map or plan hereto annexed and 
thereon coloured" etc. The schedule referred to is: “Al that 
piece or parcel of land in Mouza Siduh in Pargunna Shergarh, 
Thana Ondal, Sub-Registry Ranigunge, in District Burdwan, 
Settlement No. 2346 containing an area of 485 Bighas and boum 
ded on the North Lala Reghumall Sinduli Colliery and Ondal 
Sainthie Railway, on the East revenue boundary of Monza 
Khandra, on the South revenue boundary of Mouza Mukunda- 
pur, on the West revenue boundary of Mouzi Bowla”, 

The Subordinate Judge has found that the sam; and the 
minimum royalty were fixed in a lump, that the area was stated 
by guess, that the demised premises were fixed with reference to 
the boundaries, and that the defendants are in possession of the 
lands within those boundaries. The defence raises the question 
whether the governing term in the lease was the reference to the 
area which occurs in the schedule and not in the body of the 
document, It will .be seen that according to the schedule des 
cription the boundaries on the north are stated to bs a railway 
and a colliery, and onthe other three sides, they are stated to be 
the revenue boundaries The plan of the demised lend which 
was attached to the indenture has however been found to bea 
traced copy of the District Settlement map ‘of Mouza Siduli. 
An explanation is furnished by the commissioner who says that 
“at the time of the lease which came into existence after the 
C. S. operations, the parties accepted the C. S, boundary: lines 
atthe true limits of the Mouz1 ani embodied the simə in the 
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indenture plan which merely produces the C, S. map," -It1s not 
likely that the parties should think of the old Revenue Survey 
when the District Settlement had recently taken place and the 
expression in the schedule "Revenue Boundary" must have been 
loosely used to mean the boundary as depicted on the cadastral 
survey map. This is also borne out by the settlement number 
being mentioned in the schedule. The commissioner’s’ report 
shows that according to this view no difficulty is presented, the , 
plaintiffs having identified the lease lands almost in accordance 
with the C. S. boundary lines, so that the indenture plan and the 
C. S. lines tally substantially. There is no justification for dis- 
carding the plan which in the present case must bo treated as 
forming part of the deed; “Though the words of the descrip- 
tion in the instrument are primarily relied upon, in case of 


' ambiguity the plan may control the body of the instrument.” 


Lye v. Rickards (i. Also Durapali Sadagar v. Najir Ahèmed 
(2). The defendants do not deny that they actually possess the 
land which is depicted on the plan, nor is there any doubt that 
the land is within the boundaries which are well defined. In 
such a case if there is a question as between boundaries and area 
the former should prevail: SAeAkkh Bara Kalim v. Najemdramat 
Roy (3); Gossein Das Kundu v. Miriltfunjoy Agnan Sardar (4). 
-The next thing is that admittedly no measurement took place at 
the time of the creation of thelease and the area which was men- 
tioned in the schedule was taken for granted. This appears from 
the deposition of defendant No, r. The boundaries show that the 
lands outside them do not belong to the lessor and it cannot be 
said that there was any intention to go beyond the limits of the 
mousa in which the land is situated. It is noteworthy that although 
the lease was executed on goth March, 1924 there was no objection 
by the appellants till the filing of the written statement in 193$. 
Defendant No. r admits that he did not notify the plaintifs of the 
alleged deficiency in the area. That the seas; and the. minimum 
royalty were fixed in. & lump will further appear from the fact that 
the document does not contain any provision for refund or abate- 
ment in case of deficiency in area, As a matter of fact the 
defendants are actually possessing more than 45s bighas as the 
Subordinate Judge has found. It must be found therefore that the 
lease was not based on the area as stated inthe schedule to the 
indenture Exhibit r, that there has not been a diminution of the 
(1) (1866) L. R. 1 H. L, 22a. (2) (1923) I. L. R. 50 Calc. 394. 
(3) (1920) 64 I. C, 751. (4) (1913) 18 C. L, J. 541. 
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leasehold, and that the sas and the minimum royalty are not 
liable to be reduced. No question of refund therefore arises. 

The next point urged is that the Court below is wrong in allow- 
ing any intereat on the price of fuel coal and at any rete should not 
have allowed interest atthe rate of 15%. Itis pointed out that 
althongh the lease provides for interest at 15% on arrears of mini 
mum royalty, it says nothing about interest on arrears of fuel coal, 
nor was such interest expressly asked for in the plaint. We have 
to look however to the terms of the compromise of zoth August, 
1934 (page 55 of the paper book) which provides that the “ plaintiffs 
will in the alternative for mesne profits get a decree for royalty, fuel 
coal since rst September, 1932 up to the date of the institution of 
the suit together with interest and costs as may be found due by 
the Court." The only question is as to the amount of interest. 
The lease itself fixes 1577 as the rate of interest on royalty and 
minimum royalty and when the Court allowed the same rate on fuel 
coal, it cannot be said that it used its discretion wrongly. The 
appeal therefore cannot succeed on this point 

The next point isas to the costs of the suit. Inthe decree 
(P. 69 of the paper book) the stamp for fhe plaint has been calcu- 
lated at Rs, 1980 and pleader’s fee on Re. 28a56-1 at Ra 631-9. 
But according to the compromise (para a p. 55) "With regard to 
costs in respect of the prayer for AAas possession plaintiffs will get 
a decree only for the amount of court-fees paid by them upon 
Rs. 4712-8-0." According to para 17 of the plaint the claim for 
mesne profits and compensation is laid ar Rs 5779-6-o. Since this 
has been given up it should be deducted from the total claim of 
Rs, 28256-1-0 and the pleader's fee should be calculated on the 
balance. The stamp for plaint should also be calculated on the 
whole amount of Rs 28956-1, so that it will be Rs. 1470 in place of 
Rs, 1980. The decree for costs should be modified accordingly. 

This concludes F, A. No. 20 of 1935 which is thus allowed in 
part with costs to the parties in proportion to success. 

F. A, No 143 vf 1236. . 

I now take up F. A. No. 143 of 1936 which is directed against 
the final decree. The first point is that the decree is without juris- 
diction as it was made after the High Court had passed an order 
staying further proceedings. The preliminary decree was .made on 
asth September, 1934 and the commissioner was appointed on roth 
December, 1934 to take accounts and directed to réport by asth 
February, 1935. The question was with regard to raisings for a 
limited period and the information could have been obtained from 
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the papere of the appellants. The com missioner notified the 
parties on 4th January, 1935. His order sheet dated rrth January, 
1935 shows that while plaintiff was ready defendant was not. On 
16th January, 1935 defendant asked for a month's adjournment and 
on this being refused none appeared for the defendant. The 
enquiry was finished on roth January, 1935 and arguments were 
heard. On goth January, 1935 all that remained to be done was 
the writing of the report and that was taken up, continued on the 
218f and finished on the 2and though even then it is noted that the 
commissioner was prepared to consider any accounts which might 
be produced by the defendants. It appears that meanwhile on the 
21st January a Rule was issued by the High Court in C. R. 948 of 
1935 ordering ad interim stay of the enquiry into accounts. This 
was not produced before the commissioner. Buta telegram was 
received by the defendants’ pleader on the, srst and a petition was 
made to the Subordinate Judge on the sand. By that time the 
commissioner had submitted his report and there was nothing more 
for him to do, Asa matter of fact the enquiry had been practically 
completed by him on the roth January, and the defendant had 
given no help. The High Court Rule was therefore discharged on 
15th February, 1935, it being remarked that the proceedings had 
already been completed and there was nothing to stay. In these 
circumstances it seems to me that it cannot be said that the conr 
missioner's report was contrary to the Rule issued by the High 
Court and no question of want of Jurisdiction arises The “point 
was in fact not taken in the lower Court as the judgment appealed 
against indicates. ` 
The last point is about the merits of the final decree. The Sub- 
ordinate Judge has accepted the commissioner’s report except that 
he has allowed to the defendant on account of boiler consumption 
340 tons of slack coal more than what was allowed by the commis- 
sioner. There is a question that the commissioner wrongly assumed 
that out of the total raisings 88 per cent. should be steam coal and 
I2 per cent. slack coal. The Subordinate Judge has pointed out that 
this proportion is laid down in the lease Exhibit 1 and is moreover 
supported by the deposition of plaintiffs officer plaintiffs witness 
No. 2. There is really no ground for disbelieving this evidence and 
if it was er arte it was the defendants! own fault. Another objec- 
tlon was as to the coal deducted for boiler consumption. The Sub- 
ordinate Judge points out that the calculations are based on state- 
ments submitted by the defendants to the Chief Inspector of Mines, 
Once it is held that there is no case made for a remand for further 
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investigation the evidence befote the lower Court stands end that 
Court's findings should not be disturbed. This is the conclusion 
that we come to. 


This appeal fails and it must be diemissod witt costs and hearing 
fes five gold mohurs. 


Patterson, J. :—I agree 


P. R. F. A. No. 20 allowed in part 


and F. A. No. 143 dismissed. 


Before Mr. Justice S. E. Ghose and Ms, justice 
D. C. Patterson, 


SATTU LALL JAHAR MULL, FIRM AND OTHERS 
e. 


KRITANTA KUMAR GUHA. AND OTZXERS,* 


Transfer af Property Act (IV af 1883), Section 50, terms of—Lessoe from the 
` original ewner—Swutk owner parting with kis interest before. lease—~Lassee 
, paying rent to the original owner. without knowledge of the sale ander a 

Dona fide belie/—Such lessee, tf protected. 


The terms of Section 50 of the Transfer of Property Act raises a question of 
good faith on the part of the payer twice, Ars? with regard to the payment 
actually made and sscomdiy with regard to the title of the person to whom 
the payment ts made. 


The plaintiffs purchased some properties from the re forma defendants who 
were the owners. Afterwards the principal defendants took lease of the mune 
properties from the owners under a dowa Ads belief that they were the owners 
and were in possession of the same since then and paid rent to them. — Plaintiffs 
brought the sait for damages for me and occupaticn. The plaintiff failed 
to prove the knowledge of the principal defendant as to the fect of his 
purchase. 


Held, tbat the principal defendant was entitled to tle protection usder 
Section so of the Transfer of Property Act, 188a. 


* Appeal from Original Deotee No. ia of ipie agait the decree of 
' Surendra Nath Mitra, Esq., Subordinate Judge, 4th Court, Daces, dated the 7th 
February, 1945. 


Tul» * 57. 
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Gambhirya Kunbi v, Sakharam (1) and Peary Lat Daw v. Madhoji Aban (2) 

distinguisbed, 

Appeal by the Principal Defendants. 

The material facts will appear from the judgment. 

Dr, S. C. Basak, Messrs. Krishna Kamal Moitra and Bijan 
Bikari Das Gupta for the Appellants, . 

Messrs. Gofendra Nath Das and KAifindra Kumar Mitter for 
the Respondents. 

Mr. Pannalal Chatterji for the Deputy Registrar. 


The judgments of the Court were as follows :— 

S. K. Ghose, J. :—Thisis an appeal by the principal defen- 
dants. The plaintiffs case is that the gro forma defendants who 
were the owners Of the properties described in the schedule to thé 
plaint sold those properties to the plaintiff firm by a Kobala bear- 
ing date 11th Falgoon, 1332 B. S. Subsequently the plaintiffs 


17 19239 
vendors instituted a suit being Suit No. — of —— ih the Court of 
. 58 1931 


the Subordinate Judge at Dacca to have it declared that the 
Kobala was a ženami transaction. That suit was dismissed. The 
plaintiffs case is that the principal defendants although they were 


, aware of the plaintifiy purchase entered into possession of the pro- 


perties by taking lease from the plaintiffs! vendors and they were in 
possession from 1333 to 1337 B.S, It is admitted that in 1932 
the land on which the godown stood was washed away by the 
river, so that the property is now norrxexistent, In this suit the 
plaintiff firm seeks to recover a sum of money from the principal 
defendants by way of damages for use and occupation for the 
years 1336 and 1337. The defence of the principal defendants 
is that they were in possession of the property from Asar 1338 to 
Chaitra, 1337 B. S, by taking lease from the plaintiffs vendors 
under a dona fide belief that they were the owners of the property. 
They came to know of tbe plaintiff purchase tometime after the 
suit for the cancellation of the Kobala was started. They also 
pleaded that they had paid their rent to tbe gro forma defendants. 
The learned Subordinate Judge having decreed the suit, ian 
appeel is filed by the principal defendants, 

At the trial an issue was raised, namely issue No, r which is to 
the following effect m=“ Hes the plaintiffs firma right to sue the 


(f) (1927) 101 1C. 647. (3 (1912) 17 C. L. ]. 572. 
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defendant? " In connectlon with this issue the character of the 
plaintiffs purchase was brought into question. This question is 
not now raised, because it was decided in favour of the present 
s 17 1929 

plaintiffs in F. A. 38 of 1933 arising out of T. S, No, — of ——. 
‘ 58 1935 
The issue which is agitated in this Court in support of the appeal 
is whether the plaintiffs claim is meiotainable in law against the 
defendants, The evidence of plaintifij witness No, r is to the 
effect that in Sraban, 1333, when he went to take possession of the 
godown, he found the principal defendants’ men already in passes- 
sion, He thereupon informed them of his purchase, so that it was 
in Sraban, 1333 B. S. that the principal defendants had the 
first intimation of the plaintiffs! claim to the property. Their ten 
ancy had already commenced in Asar 1333. The negotiations with 
the plaintiffs fora new lease took place sometime after Sraban. 
Therefore the learned Subordinate Judge makes a mistake when he 
says that the defendants firm had been informed of the plaintiffs’ 
title ata time prior to the defendant firm taking lease from the 
plaintiff’ vendors. The defence case as set up in the written 
statement is that the defendants took lease from the fre forma 
defendants for the first three years Le. Asar 1333 to Chaitra 1335 


ata lump rent of Rs. 2535 per year with an additional premium . 


and that owing to trade depression for the next two years i.e. 
1330 and 1337 they have had a fixed rental at Rs. 2005 per 
annum, Their further case is that they paid off their dues for 
the period in occupation to the sro forma defendants for a sum 
of Rs 4702 and odd with costs, that thereupon on the r4th Asar 
1333 there was an agreemént with the gro forma defendants to let 
out the premises described in the schedule on certain terms as 
a set off against the decreta] dues which were thus satisfied. 
Thereafter there was a fresh agreement for the years 1336 and 
1337. The plaintiff’ Kobala was in Falgoon 1332 B.S. The 
proforma defendants’ suit No. 47of} 882 was filed on the erst 


February, 1929, corresponding to goth Falgoon 1335 and it was 
decided on the zoth September, 1932, corresponding to some- 
time in 1339 B. S. Thus the period now in suit, that is 1336 
and 1337 fell within this litigation. The learned Subordinate 
Judge says “It comes to this therefore that after plaintiffs’ pur- 
chase of the godown but before plaintiffs actually obtained delivery 
of the property conveyed, the principal defendants came into 
possession thereof by virtue of an alleged settlement from the 
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plaintiffs vendors the mw forma defendants This circumstance 
does not go in plaintiffs! favour. But plaintiffs firm does not 
base their claim against the principal defendants merely on their 
Kobala., Their further case in para 4 of the plaint is that the 
principal defendants, after having come to know of ‘the plaintiffs! 
purchase, arranged to take lease of this godown from the plain- 
tiffs firm, had certain drafts prepared, but ultimately backed out 
of the transaction." Thus the plaintiffs case really rests on this 
that negotiations were started by the principal defendants, but ` 
ultimately not completed. The evidence of P. W. 1 is to the éffect 
that a draft lease was prepared by a Solicitor named Tarit Bhusan 
Roy according to the terms of settlement’ agreed to by plaintiffi' 
witness No. r and the defendants’ officer. The dráft is Ext. r(a) 


‘and a letter alleged to accompany itis Ext. r. The defence has 


questioned the genuineness of thess two documents. The Solicitor 
himself has not been examined. The clerk Sailendra has been 
examined, but the documents were not putto him. All that he 
siysis “There was a talk; I cannot say anything about the 
matter without referencs to the papers.” The witness was examined 
on commission, Plaintiffs’ witness No. r stated that he sent the 


: pleader's letter by registered post, the addressee being reported 


as being not found. No such letter has been produced, the 
pleader has not been examined nor is this fact alleged in the 
plaint. In these circumstances the question that arises is whether 
the defendants firm acted in good faith, Section 50 of the 
Transfer of Property Act has been referred to. The terms of that 
section raise a question of good faith on the part of the payer 
twice, first with regard to the payment actually made and, secondly, 
with regard to the title of the person to whom- the’ pay- 
mentis made, It is contended for the plaintifferespondents 


-that if a tenant knowing that there is a dispute beween 


two persons claiming to be landlords arbitrarily chooses to 
pay to one he does soat his owa risk and also that a payment to 
the transferor after notice is not a valid payment. This argument is 
based on the cate of Gambhirya Kwnbi v. Sakkaram (1) and Peary 
Lal Daw v. Madhofi Jidan (2). These however were not cases in 
which there waa dispute as to title as between rival landlords. In 
the present case it is proved that the principal defendants ‘havo 
been inducted into the land by the ro forma defendants. In 
those circumstances if they had refused to pay rent to the 


- foo forma defendants they might possibly have bean met with the 


(1) (1927) 101 I. C. 647. (2) (1912) 17 C. L, J. 372, 
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plea of estoppel under section r16 of the Evidence Acte- It sis did T 
conterded for the plaintiffs respondents that the tenant should 1937. ` 
have deposited the rent in Court. It is not clear that they shculd "E 
have done so. ' On the other hand this much is clear that the "M 
plaintiffs themselves did not take any steps by way of asking for ay Komar 
injunction, or for appointment of Receiver which would préyent — , l y 
the rent frem reaching their vendors. Somo attempt has been s X. Ghe, y. 
made by the learned Advocate for the respondents in this Court VIR 
to show” that the payments to the gro forma defendants were really 
payments in advance. Weare not satisfied that that waseo. He 
has alo referred to an indemuity bond Ext, s which has not been 
printed. We do not think that that makes any difference or 
disproyes \the plea of good faith with, reference to the principal 
defendants. In these circumstances we consider that he princi- 
pal defendants sre entitled to protection under séction 50 of: the 
, Transfer. of aA Act. Inthat view.the claim as against them 
must be dismissed. pos ca 
- In this Court-an or has been ade by the learned Axivo- 
eate for: the plaintiffs, respondents ‘to make "out an alternative: ‘Chile 
for relief as against ‘the pro | forma défendants, But the claim was 
'expresly made as against the principal defendants and in para‘, 
graph 8 .of the plaint the plaintiffs reserved the prayer to bring 
the gro forma defendants to the catégory of principal defendants, 
, But they did not take any further steps in that direction, The 
| question of the gro forma defendants being liable. therefore cannot 
be gone into in this Court. The" suit iust mand dismissed with 
costs in both the Courts m 
The appeal is icd with cost, ' Hearing fea" ia aksess at 5 
gold. mohur& ` «s á 
‘There was a ae. filed by the plaintiffs respondents 
"which was'not pressbd and it is dismissed. There will be no. ‘ordér 
as to costs in‘the.crosa objection. . 


(^ 
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Before Mr. Justice L. W. J. Costello amd Mr. Justice C. C. 
Biswas. f 


SURENDRA NATH SARKAR AND OTHERS 
p. : 


PYARI CHARAN LAW AND OTHERS.* 


~ 


Apportionment— Principle of—Meaning of—Lessor and lessee —Mourasi Moka- 
rari lease. 

As between lessor and lessee the aquisition under the Calcutta Improvement 
Act, 1911, should not place either party in a better or a worse position than he 
was before the acquisition, The acquisition transfers the property into a oertain 
sam of money but the rights of the parties relatively to this sum are the 
same as they were with reference to the property. 

Where a property is subject to a lease, the total compensation for the proper- 
ty should be the sum total of the compensation payable in respect of the interests 
of the lessor and lessee. If the total compensation is nat, however, arrived at. 
by separately calculating the interests of lessoc and lessee, the amount should be 
divided bstweea them in such proportions as would represent the value of thelr 
respective interests. Hence whatever is obtained ‘by ‘one party, the other 
takes the balance. In an apportionment between lessor and lessee, it ought not 
lo make a difference, 

Bhageeruth Moodee v. Rajak Falur Fummah Khan (1) and Dinendra 
Narain Roy v. Tituram Muberjee (2) followed. 


Nibas Chandra Manna v. Bipin Bekary Bose (3) commented on, 


Apportionmant 1s not mere division, but division In the proportion of the 
Interests of the parties concerned. , 


Appeal by Claimants No. r. 


The award was for a sum of Rs. 2,46,840-4-6 p. (excluding 
statutory allowance), The Collector made it jointly in favour of 
all the persons interested and deposited the amount in the 
Calcutta Improvement Tribunal under Section 31(2) of the Land 
Acquisition Act. Hoe likewise made a reference under Section 30 
and the parties also obtained a reference.under Section 18. The 
only question in the case was as to apportionment. 


The other material facts appear from the judgment 


* Appeal from Original Decree No. g7 of 193€, against the decree of D, C. 
Ghose, Esq, President, Calcutta Improvement Tribunal, dated the 16th 
January, 1935. 

(1) (1872) 18 W, R. or. ? 

(2) (1903) I. L. R. 30 Calc. 801 (810). 

(3 (1985) L L. R, 53 Calc, 407. 
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Messrs. Bepin Chandra Malk and Binoy Krishna Mookerfu 
for the Appellants. 

. D+, Sarat Chandra Basak, Messrs. Nagendra Kumar Dutt and 
Biswanath Naskar for the Respondents. 

The following judgments were delivered 

Biswas, J.:—This is an appeal against a decision of 
the Tribunal constituted under the Calcutta Improvement Act 
(Bengal Act V of 1911) in what is described as an apportionment 
case. That Act provides that for the purposes of acquiring land 
in connection with the operations of the Calcutta Improvement 
Trust, the Tribunal shall perform the functions of the "Court" 
under the Land Acquisition Act, and the provisions of this latter 
enactment are made subject to certain modifications set out therein. 
So far as appeals are concerned, section 54 of the Land Acquisition 
Act is excluded, and a separate Act has been enacted by the 
Indian Legislature being Act XVIII of rigrr, governing the right 
of appeal against the decisions of the Tribunal. The present 
appeal has been preferred under the provisions of this Act, and the 
only question raised is as to how a certain, sum of money which 
has been awarded as the market value of the property acquired 
should be divided between the persons interested. 

The property under acquisition is a municipal holding described 
as premises Nos. r and 1/1, Beliaghata Road, and comprising an 
area of 4 bighas 5 kottas 9 chittaks and ro square feet of land with 
a market known as Parsibazar situated on the greater portion of it. 
At the material date, which was the data of the declaration under 
section 6 of the Land Acquisition Act, the entire property was held 
under a mowrashi meharari lease which had been granted by the 
owners on the rath March, 1924. The owners were the Sarkars, 
compendiously referred to in these proceedings as claimants No. 1, 
The lessee was one-Nanda Lal Mullik, but he is not a party to 
this case having been completely sold out, and the whole of his 
interest in the property is now represented by the other sets of 
claimants in the case, the Laws (claimants No. 6) claiming by 
virtue of certain charges held by them under two decrees of 
this Court, and one Hrishi Keah Shaw (claimant No. 7) claiming 
to be purchaser in execution of a mortgage decree. As there is 
no question in this appeal as between these parties inte ss, it will 
be sufficient to deal with their interests collectively as the interest 
of the lessee. i 

The Collector originally awarded Rae, 2,50,000 as the market 
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‘value of the property, and subsequently reduced it by Rs. 3,159-11- 
6 in respect of a small area which was found to belong to Govern- 
ment. The resultant award was for a sum of Rs 2,46,840-4-6 
(excluding statutory allowance), and the Collector made it jointly 
in favour of all the persons interested and deposited the amount 
in the Tribunal under section 31 (2) of the Land Acquisition "Act. 
He likewise made a reference under section 30, andthe parties 
also obtained references under section 18, No dispute was 
raised as to the market value, and the only denn was as to 
apportionment. 
The matter was dealt with by the President of the Tribune! 
sitting singly, as he was entitled to do under clause (b) of section 
41 (1) of the Calcutta Improvement Act, and his decision must be 
deemed to be the decision of the Tribunal The President has 
awarded Rs. 1,92,000 Out-of the total compensation to the lessors, 
and the balance in respect of the lesses’s interest. The appeal 
is on behalf on the lessora, the Sarkar claimants, who question the 
basis of the apportionment adopted by the President. 

The President has valued the lessor’s interest in the property as 
what he describes as a 10% security, meaning thereby that it is 
Jalued at 1o years’ purchase of the net annual rental reserved by the 
lease. The lease is Exhibit 8, and is printed at pages 9 to 13 
of Part II of the paren ook It contains a clause in these 
térms :— 

' “73, ‘Ifthe said land and Bazar be acquired under the Land 
Acquisition Act, then of the compensation etc. therefor each shall 
fet what would be due to him according to law.” 

The whole question, secrets 1s what i ig pone. to each party 
according to law, : 

It seems to be only common sense that aa, between lessor and 
letsee the acquisition should not place either party in a better or 
a worse position than he was before the acquisitión. The acquisi- 
tion transforms the property into & certain sum of money, but the 
lights of the parties relatively to this sum ought to be the same 
As they were with reference to the property. ^ Where a property 
im subject to a lease, theoretically speaking, the total compensation 
for'the property should ‘be the sum total of the compensation 
payable'in fespect of the interests of lessor and lessee, If the 
total conipensation is not, however, arrived at by separately calculat- 
ing the interests of ‘lessor and lessee, it deems to us that the 
amount should be divided between them in such proportions as 
would represent the value of their réspective interests. ‘It must 
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follow on this basis that whatever is obtained by one party, the we 
other takes the balance, and this ensures to each payment of the 1938. 


proportionate value of his interest. In-an apportionment between 
lessor and lessee, it ought not surely to make a difference whether 
the lessor's or the lessoe's interest is first valued and paid for. Pyari Charan Law; 
This is sometimes overlooked, and what is often done is that 
instead of dividing the total compensation between the lessor and 
the lessee in the proportion of their respective interests, either the 
lessor's or the lessec's interest is first assessed, and then, after 
deducting the amount so assessed, the balance is handed over to 
the other, [ See, for instance, Vidas Chandra Manna v. Bipin 
BeÀary Bose (x). | Such a method, however, may obviously lead 
to unfairness and injustice as between the parties, the party getting 
the. first alice, so to say, out of the compensation being placed 
in: a position of undue advantage as compared with the other. So 
fas as we can see, there is and can be no valid reason for giving 
the first chance to either lessor or lessee in this behalf, and making 
the amount of compensation payable to the ons or the other 
depend on such accidental preference. Such an anomalous result 
could not of course follow if one could be sure that the total 
eompensation represented the sum total of the values of both 
lessor's or lessee's interests. But the market value of the land 
acquired is often determined on different considerations without 
separate as$eessment of each interest, In such a case, it would ba 
manifestly inequitable at the time of apportionment to allow to one 
party the real value of his interest in the land, and leave to the 
other the balance only of the sum which had been calculated 
on a different basis altogether, This cannot ensure that the 
balance so determined will also represent the real value of the 
interest of the person to whom it is paid. As was pointed ont - 
by Mookerjse, A. C. T., in Va yan Manjuri Dasi v. Hem Lal Dutt 
(2), the market value of tbe land acquired may be determined on 
many hypothetical considerations, but the question of apportion- 
ment of the sum awarded as between.the landlord and his tenant 
must be based, not on hypothetical grounds, but on an accurate 
determination of the value of their respective interests in the lend: 
We are not unmindful that there are dicta to be found in certain 
decisions to the-effect that itis not always’ possible in apportion 
ment proceedings, . with only a fixed sum to apportion, to ascertain 
the market value of each interest; see for example, the case of 
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Pestonji Jehangir Modi (1) All the same, it will be observed 
that Macleod, J. said in this case that what the Collector and the 
Court have to do is to apportion the sum awarded amongst the 
persons interested as far as possible in proportion to the value of 
their intereste. The true rale in our opinion applicable to a case 
like the one before us is that which was laid down as far back as 
1873 by Jackson, J., in Bhagseruth Moodes v. Rajah Jabur Juinmak 
Khaw(2), There, what the Courts below had done was to 
ascertain the approximate value of the mokararidar’s interest and 
pay him the amount so ascertained, and to give the remainder 
to the zemindar out of the total compensation previously fixed. 
It was held that this was not a correct method, but that the rule 
to be followed was “that the parties should divide the money 
in the ratio of their respective interesis in the estate.” The obser- 
vations of Maclean, C. J., in Dinsadra Narain Roy v. Tifuram 
Mukerjee (3) are worth quoting in this connection as indicating 
the right principle, though this particular aspect of the question 
was not pointedly raised in the case: 

*[ think the Court ought to proceed on the principle of 
ascertaining what is the value of the interest of the zomindar on the 
one hand with which he has parted, and that of the tenant on the 
other, and to apportion the compensation money between them 
in accordance with those values," 

It seems to us that where the total sum awarded has already 
been determined and it is a question of apportioning the same 
between the lessor and the lessee, the essential point is to ascertain 
the proportion which the interest of one party boars to that of the 
other, and to divide the sum between them in accordance with 
such proportion, In other words, it follows that in order to assure 


. to each party a proper allocation of the total compensation, whiclr 


would accurately represent the proportionate value of his interest, 
itisimpossible to avoid a separate assessment of each interest. 
If in the course of the valuation proceedings, that is to say, at the 
time of ascertaining the market value of the property, the interests 
of the rival claimants have been separately assessed, such ssparate 
assessment may be and will be adopted as the basis of apportion. 
ment, but where that is not the case, a separate assessment will 
have to be made for the purposes of the apportionment. 

The present case illustrates the unfairness which may result 


(1) (1911) I. L. R. 57 Bom. 76. 
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from the adoption of any other course. The valuation paper of 
the Collector has been exhibited in this case: it is exhibit 26, 
printed at pp. 45-47 of Part II of the paper-book, It shows how 
the Collector arrived at bis valuation of Rs. 2,530,000 for the pro- 
perty, and it does not appear that the valuation has any reference 
to the separate interests of the lessor and the lessee. The 
Collector took the actual rentals derived from the shop-area of 
the property, made what he considered to be proper deductions 
from the groes receipts, and then applied varying rates of security 
or years’ purchase to capitalise the same, and zhen hbe valued the 
dustee area which lay at the back, and in the result deduced a 
figure for the market value of the entire property. This figure 
came to Ra. 2,33,410 according to one standard and to Rs. 2,39,360 
according to another. Asagainst this, he put down the owner's 
demand which was Rs. s,60,c00c and finally, with the consent of 
the acquiring authority, he accepted the party's offer of Re. s,50,000 
as the figure for his award. This was afterwards reduced bya 
small sum of Ra. 3,159-11-6 as already stated. 

In the apportionment proceedings, as there was no dispute 
regarding market value, the Collector's figure, was, as it had to be, 
accepted asthe total ,sum available for division between lessor 
and lessee. But for the purpose of making the division, the only 
interest which the parties as well as the Court thought it necessary 
to value was that of the lessor, Naturally, the attempt was on the 
one hand to increase, and on the other to diminish, tho value of 
such interest, the experts of both parties admitting that they had 
no materials before them for valuing, and had not valued, the 
lessee's interest. Such attempt on either side was expressed by 
the experts in terms of percentage of security ; the letsor's intereat 
was atone end pat down asa io % security, and at the other as 
a security of 6 7 to 7 7. This meant that according as one 
opinion was accepted or the other, a purchaser of the lessor’s 
interest would pay ro years’ purchase, or anything between 16%4rds 
and r4gths years’ purchase, ths number of year» purchase multi- 
plied .by the annual rent reserved by the lease giving the total 
price, The learned President observed that considering the 
evidence of both experts and the other evidence, and after "mature 
deliberation" he had come to the conclusion that the security 
for the lessor's interest should be taken at 10/5, as stated ‘by 
Mr, C. K. Sarkar, the expert on behalf of the lessee, In the 
result, he calculated the lessor's interest in this way at Rs. 1,912,000 
being ro times the annual rent of Rs, 19,200 payable under the 
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lease, and this sum he awarded to the lessor, and he gave the 
balance Ra. 54,000 (in round figures) to the claimants represent. 
ing between them the interest of the lessee, These claimants have 
not appealed, but only the lessor. The lossors ask for ‘more, 
and contend that the security should have been taken as‘a much 


better security than ro%, again assuming that what would be left 


over, if anything, after paying the lessors would be the proper 
amount to pay for the lessee’s share. Mr. Bepin Chandra Mallik 
on behalf of the appellants points out that even if the lessor's 
interest ig taken asa 8.7 security, f'e, at ra¥g years’ purchase, 
it would give his clients Ra, 2,40 000, and that on the basis of 
I3 years’ purchase, there would in fact be nothing left for the 
lessee out of the total compensation, The appellants have in 
fact valued their appeal at Rs. 54,000, being the whole of the sum 
which has been awarded to the lessee. 

. We do not tbink that what the President did or what the 
appellants contend for isa fair way of dealing with the matter. 
The lessor's interest might bea 10 7 security or anything else, 
but whatever it was, he was not entitled to take away the whole 
of the sum at which such interest might be valued, leaving only 
the balance for the lessee without a valuation of his interest. 
The lessee might just as well claim that his interest .should be 
first assessed and he be paid the sum at -which it might be so 


assessed, and the lessor left with the balance.’ It might be that 


the lessee’s interest if valued, might be found worth very little, 
but all the same it had to be valued, and then after it was 
ascertained what proportion it bore to the’ lessor’s interest, the 
‘compensation was to bs divided between the two according to 
such proportion. Fn that way alone could there be 4 true appor- 
tionment ; that is indeed what apportionment means; it is not 
mere division, but division in the proportion of the interests of the 
parties concerned. Asit is.onthe basis adopted by the Presi- 
dent, the leasee is reduced to a precarious position and has to be 


-satisfied with the leavings of the lessor, as it were, but -there is 


no reason why it might not have besnthe other way about. Eor 
ought one knows, the share. of the compensation which the lessee 
thus obtains may bear little or no relation to the profit-rental he 
may: be making out of the leasehold, and yet he may fairly 
claim to be compensated on this basis; if the lessor is com- 
pensated on the basis of the .full value of his interest, why should 
Aot the samp basis be applied in determining the compensation 
payable.to the lessee? 
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We have no hesitation in holding that the correct course was 
not followed, and we must accordingly allow the appeal and set 
aside the judgment of the learned President and ramand the case 
to him to be dealt with 4e sevo in the light of the principles we 
have indicated. In other words, he must ascertain the value of 
the interest of both lessor and lessee, and apportion the total sum 
available between them on that basis, In valuing these interests, 
the President wil take ajll relevant factors into consideration, 
applying the correct standard to each as the facte may. justify, 
and the parties will be at liberty to adduce such further evidence 
asthey may beadvised. Strictly speaking, it was forthe lessee 
to have adduced evidence at the last hearing to prove the value 
of his interest, but as itis just possible the partiss were misled by 
the practice which appears to have been followed in such cases in 
the past, we think it would be right to set the matter at large and 
direct a re-trial on fresh evidence. 

Dr. Basak on behalf of claimants No. 6 o to ahow 
that there were materials already on the record, which, if they 
did not go to the full extent of proving the value of the leasee’s 
interest, were still sufficient to establish that in no circumstances 
could it be less than the sum actually awarded, viz, Rs. 54,000. 
All that we need say is, wo are not satisfied. 


Mr. Mallik bas desired us to make it clear that we have not . 


said anything in this judgment to suggest that in valuing the 
respective interests of lessor and lessee, the President shall treat 
them as representing thé same class of security. That is a matter 
on which we express no opinion, and it will bs for the President 
to decide what percentage rate or rates of security or number of 
years’ purchase should be applied, or whether this particular 
method of valuation should be followed at all. 

In ordering a remand, it is necessary to give one direction. As 
already stated, there is no appeal on behalf of the persons repre- 
senting the lessee’s interest ; they accepted the sum of Rs 54,000 
which was awarded by the President. Itis necessary, therefore, 
to direct that whatever the result may be of the further hearing, 
the leseee’s share must be limited to the said figure of Ra, 54,000. 

It is also to be understood that so far asthe claimants who 
represent between themselves the interest of the lesses, or claim 
through the original lessee Nanda Lal Mullik, are concerned, the 
principle of apportionment infer se which has been agreed to and 
accepted by them must stand, and there i$ t5 be no variation in 
this respect, 
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The Chief Executive Officer of the Corporation of Calcutta is 
& party to these proceedings, and his claim isin respect of rates 
and taxes due for the property acquired. It is agreed that the 
amount of such rates and taxes must be paid, and we direct accor- 
dingly that this should be paid out to the Chief Executive Officer, 
and he should be discharged from these proceedings, The ques- 
tion as to whether these rates and taxes ought to come out of the 
share of the lessor orthe share of the lessee isleft open, and 
will be dealt with by the President. The sum available for appor- 
tionment will be necessarily the amount left after payment of 
these charges, 

The costs of this appeal and of the hearing inthe Tribunal 
will abide the result. Seeing that the only contesting respondent 
is claimant No. 6 and his claim is limited to approximately a sum 
of Rs, 20,000, we direct that the hearing-fee of the appeal be 
assessed on the basis of R& 20,700, and not on the full valuation 
of the appeal. 


Costello, J. :—I agree. 
A. T, M, Case remanded. 


PRIVY COUNCIL, 


PRESENT: Lord. Wrigh, Lord Romer, Sir Lancelot Sanderson, 
Sir Shadi Lal and Si» George Rankin. 


PANDIT PARMA NAND 


v. 


NIHAL CHAND AND ANOTHER, 


[ Ow APPEAL FROM THE Hion COURT OF JUDICATURE 
AT [AHORA | 


Religious iruki — Person in charge of institution called Mahant—Descent of 
property from Guru to Chola —Whother institution therefore a public reti- 
gious trust in the absence of other evidence—Udasi mot debarred from 
acquiring private jroeriy —Allegalion af public religious irust—Bwrdeu 
of $reef. l i 
Where Ht is alleged against & person in possession of property that the proper- 

ty i the subject of a trust for a public purpose of a charitable or religious 

nature, it is for the persons making that allegation to prove it. 
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The descent of property from a Guru to his Chela does not warrant the pre- 
samption that it 1s religious property. 


When a person enters the Udasi Order, he severs his connection with the 
members of his natural family, and accordingly no natural relative can succeed 
to property held by him : but it is not on that account impossible for an Udasi 
to acquire private property with his own money oc by his own exertions. Such 
private property as he does acquire passes on his death to his spiritual hair 
including his Chela who ls recognised as his spiritual son. The circumstance 
of the descent of the property from Guru to Chela does not necessarily lead to 
the conclusion that property, when acquired by a Mahant, loses its secular and 
partakes of a religious character. 


The recitations of holy books on a property are In no way incompatible 
with the hypothesis that the trust, i£. any, existing in respect of the prooerty 
is of a private nature. 


To constitute a trust “created or existing for a public purpose of a charitable 
oc religious nature" within the meaning of Act XIV of rgao, the author or 
authors of the trust mast be ascertained, and the intention to create a trust must 
be indicated by words or acts with reasonable certalnty. Moreover, the purpose 
of the trust, the trust property aud the beneficiaries must be indicated so as to 
enable the Court to administer the trust if required. 


Chhotobhai v. Funan Chandra Basak (1) followed, 


Privy Council Appeal No. 12 of 1937, from a decree of the 
High Court, Lahore, (CoMstream and Hilton, JJ. ), dated June, 
II, 1934, reversing a decree, dated May 26, 1925 of the Senior 
Subordinate Judge of Gujranwala, and accordingly dismissing a suit 
whereby the plaintiff, the present appellant, sought the deter- 
mination of the Court as to the nature of the trust subsisting in 
respect of certain property of which he was in possession. 


The facts are fully stated in the judgment of the Board. 


C. Sidney Smith for the Appellant. Counsel’s submissions 
were mainly on the facts of the case as disclosed by the evidence. 
In addition, it was contended that the particulars of descent of the 
property did not raise any presumption that it was the subject of a 
public religions trust. | 

W. Wallach for the Respondents: submitted on the evis 
dence that the property belonged to a religious institution and 
was held in trust for public purposes of a charitable and religious 
nature. 


Their Lordships’ judgment was delivered by 
Sip Shadi Lal :—In the town of Gujranwala there is a build- 
ing variously described as Baghichi Thakaran or Gurdwara Baghi 
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chi, and the main issue, which their Lordships have to determine 
in this appeal, is whether that building, together with the shops 
and other property attached to it, is the subject matter of a trust 
for a public purpose of a charitable or religious nature. The issus 
was raised by the defendants who, claiming to be the representa- 
tives of the Hindu public, made an application to the District 
Judge under section 3 of the Charitable and Religions Trusts Act 
(No. XIV of 1920), alleging that the Baghichi Thakaran was a 
public endowment for religious and charitable purposes, and 
called upon Mahanta Narain Das, who was described by them as 
the trustee of the endowment, to furnish details of the nature and 
purposes of the trust, and of the value of the property belonging 
to the trust, and also to render an account of the income and 
expenditure of the trust property. Their allegations were contest- 
ed by Narain Das, and the controversy between the parties led to 
the present action, brought by Narain Das for the purpose of 
obtaining an authoritative pronouncement upon tbe nature of the 
trust and of the property attached to it. 

The Trial Judge found against the public character of the 
alleged trust ; but his judgment bas been reversed by the High 
Court of Judicature at Lahore. From the judgment pronounced 
by the High Court and the decree which followed upon it, this 
appealhas been brought to His Majesty in Council by Pandit 
Parma Nand who, on the death of Narain Dae, was impleaded 
as his legal representative, 

The learned Judges of the High Court, after a careful consi- 
deration of [the question of onus, bava endorsed the conclusion 
of the Trial Judge that it was for the defendants to prove that the 
plaintiff, who was admittedly in posession of the property, held 


it on a trust created for public purposes of charitable and religious 


nature. 

The history of the Baghichi Thakaran or Gurdwara Baghichi 
may be briefly stated. The Baghichi was founded by one Baba 
Kulla or Kuljas who died about r800 A, D. He was a Khatri 
by caste, and migrated froma place called Saidnagar to Gujram- 
wala, where he took up a plot of; land and built a house thereon, 
He also planted a garden, which was the origin of the name Ba- 
ghichi (orchard) usually applied to this institution. Baba Kulla 
was succeeded by his Chele, Thakar Ram Das who was an Arora 
by caste. It fis stated that Ram Das practised as a physician, 
and that while he was in charge of the Baghichi Thakaran he made 
improvements to the building. It was, however, Ram Das's 
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successor, Sant Das, who made considerable extensions and also 
acquired house and shop property at Gujranwala. The prosperity 
of the institution was mainly due to Narain Das who succeeded 
Sant Das on bis death in 1879. Narain Das acquired properties 
at Nankana Sahib, -and also built shops at Gujranwala. The 
annual income of the various properties during the time of 
Narain Das rose from Rs. 1,394 in 1905 to Rs 7,664 in 1923. 
It was probably this abnormal rise in the incoms which attracted 
the attention of the respondents who made the application under 
the Charitable and Religious Trusts Act, which led to this Htiga- 
tion. 

It appears that the person, who happened ta be in charge of 
the Baghichi, was called Mahant : and that the Baghichi itself 
was known as Gurdwara. But the main property, which is the 
subject-matter of the dispute, was acquired by the person or per 
sons who occupied the offica of Mehant. 

The principal ground, upon which the judgment of the High 
Court proceeds, is that the Baghichi and other properties have 
descended from guru (religious preceptor) to chela (religious dis- 
ciple); but this circumstance does not necessarily lead to the 
conclusion that a property, when acquired by a Mahant, loses its 
secular character and partakes of religious cheracter, It is com 
mon ground that the Mahants of this institution belonged to an 
ascetic order called Udasii The Udasis rarely marry ; and, if 
they do so, generally lose all influence for the dharameala or 
Gurdwara soon becomes a private residence closed to strangers ; 
Maclagan’s Census Report for the Punjab, Part I. Chapter IV, 
page 152, When a person enters the Uda Order, he severs his 
connection with the members of his natural family. It follows 
that neither he nor his natural relative can succeed to the property 
held by the other, There is, however, no reason for holding that 
an Udasi cannot acquire private property with his own money 
or by his own exertions, If he does acquire private property, it 
cannot be inherited’ by his natural relatives, but passes on his 
death to his spiritual heir including his chela who is recognised 
as his spiritual son, The descent of the property from a guru to 
his chela does not warrant the presumption that it is religious 
property. 

Assuming, however, that the property acquired by a Mahant 
is to be treated as a religious property, the’ question arises whether 
it was dedicated for the use or benefit of the public. In the case 
of a public trust, the beneficiaries are either the public at large or 
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& considerable portion of it answering & particular description. 
Now, there is no documentary or oral evidence to show that the 
property was expresaly dedicated for the use or the benefit of the 
public, Are thére any circumstances from which the dedication of 
the property to & public trust can be implied ? 

It appears that in 1869 four persons applied to the Municipal 
Committee, Gujranwala, that a plot of land lying in frott of 
the building of the Baghichi Thakaran might be included in 
the courtyard of the building, and that though they were them- 
selves interested in the land as muafidars, they would not 


, demand any compensation for surrendering their rights to the 


property. The Municipal Committee recommended the grant 
of land, and the Deputy Commissioner considered the land 
to be an unsightly plot adjoining the public road, and was induced 
to remit the share of the price of the land which was due to the 
Government "in the interest of the city." It is true that the build- 
ing was then described as a holy place and the Mahant occupying 
it was stated to be a “very good man ;' but as pointed out by 
the High Court—'The transaction itself seems to bave had a 
town planning motiva rather than to have been prompted 
by a desire to endow the Gurdwara.” This assignment of 
land does not prove that the building was dedicated to a 
public trust. 

It is; however, argued that income tax was sought to be imposed 
upon Narain Das for the year 1905-06 in respect of the income 
derived by him from the property of the Gurdwara, and that the 
income tax was then remitted on the ground that the property 
constituted a public trast. There is no document to show the 
nature of the objection on which the order of remission was based. 
The oral evidence is to the effect that the tax was remitted because 
the property was stated to be waqf; butthe expression "wagí* 
is vague and may include a private trust, It cannot, therefore, 
be said that the Mahant at that time declared the property to be, 
dedicated toa religious trast of a public nature. It is, however, 
significant that, as deposed by him, Narain Das did not succeed 
in securing an exemption from income tax on & subsequent occasion, 
and had to pay Rs. 250 or Rs. 300 per annum as income tax. 

Their Lordships’ attention has been invited toa will made by 
Mahant Sant Das on the 14th October, 1875. In this will the 
testator describes the property in dispute as his private property, 
and states that he is entitled to alienate it, There can be no 
doubt that Sant Das regarded the property to be his property, but 


/ 


Vor. LXVIL] PRIVY COUNCIL. 


the respondents contend that be himself declared the property to 
be a public trust to take effect after his death, and appointed a 
managing committee to administer the alleged trust. The original 
will ig not available, but it is common ground that the will was 
not acted upon after the death of the testator. There is some 
evidence to show that the testator revoked it by destroying it, 
Tbe -revocation would make the declaration of trust infructuous. 
Be that as it may, there can be no doubt that neither Narain Das, 
who succeeded Sant Das, nor any managing committee adminis- 
tered the property as trust property. The will, whether revoked 
or not, cannot be relied upon to prove that a public trust came 
into operation after Sant Das'a death. It, however, shows that he 
regarded himself to be the owner of the property and claimed 
the right to- alienate it. This claim negatives the suggestion that 
it came into his hands as property dedicated to public trust, In 
deed, there is ample documentary evidence to show that alienations 
of several properties were made by various Mahants in exercise of 
their right of ownership. 

The plaintiff Narain Das himself made will on the oth July, 
1922, and gifted the property to the appellant, Parma Nand, 
as his successor; and described himself to be the abaolute 
owner of the Baghichi and all other property. But this declaration 
cannot be used for determining the point in controversy between 
the parties. 

It appears that holy scriptures were -ecited in the Gurdwara 
On various occasions, and that presents were mada by the audience 
to the person. or persons who made the recitations. But it is 
clear that recitations were suspended for several months. The 
recitations of holy books are, in no way, incompatible with the 
hypothesis that the trust, if any, was of a private nature. There 
can be no doubt that even ing private shrine, the public may 
worship, but the question is whether they do so without any per- 
mission, leave or license and as of right. This test has not been 
satisfied in the present case. 

Their Lordships do not think that any user or treatment of 
the property has been proved, such as would justify the conclu- 
sion that it was a public, and not a private, trust. It cannot ba 
disputed that the plaintiff can be defeated only if the defendants 
establish affirmatively that a trust of a public character was imposed 
upon the property. 

To constitute a trust “created or existing for a public purpose 
of a charitable or religious nature" within the meaning of Act XIV 
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of 1920, the author or authors of the trast must be ascertained, 
and the intention to create a trust mus be indicated by words or 
acts with reasonable certainty. Moreover, the purpose of the trust, 
the trust property, and the beneficiaries must be indicated so as 
to enable the Court to administer the trust if required ; CAAolabÀai 
v. Jaan Chandra Basak (1r) These conditions have not been 
fulfilled. $ M 

Their Lordships are of the opinion that the onus, which rested 
upon the defendants, has not been discharged. They will, there- 
fore, humbly advise His Majesty that the &ppsal be allowed, that 
the decree of the High Court be discharged, and that the decree 
of the Court of first instance be restored. Ths appellant must have 
his costs here, as well as in the Courts below. 


Hy. S. L. Polak & Co: Solicitors for the Appellant. 
T. L. Wilson & Co: Solicitors for the Respondents. 


L C. C Appeal allowed. 
(1) (1935) L, R. 621. A, 146 ; 6i C. L. J, a85. 


STEERER, 


APPELLATE CIVIL. 
Before Mr. Justice S. N. Guha and Mr, Justice C. Bartley. 


BIBHUTI BHUSAN DUTT, SnugaamT or SRI Sri Iswar RADHA- 
BALLAY Jro, SRI SRI RADHAGOBINDA JIU AND Sri SRI 
IswAR KUNJABEHARI JIO 


D, 


RANIGUN] COAL ASSOCIATION LIMITED 
AND OTHERS.* 


Puiuidar--Dwuiy to tetervene for the protection af the superior interest —Such 
duty, Uf cast upon the buluider qua pulnidar. í 
There is no duty cast upon the putnidar gwa putnidar to intervene for the 

protection of the superior interest, andthe fact that he did so In his own 

Interest does not create any duty oc constitute any express or implied under- 

taking to continue to do so. f 


Appeal by the Plaintiff. 
* Appeal from Original Deoree No. 21 of 1934, against the decree of Basanta 


Kumar Roy, Esq., Additional Sabordinate Judge of Burdwan, dated the aó6th 
of April, 1933, 1n Title Salt No, 42 of 1931. 


Von, LXVII.] HIGH COURT, 


Suit to set aside a sale for arrears of revenue under Act XI 
of 1849. 

The material facts will appear from the judgment of Bartley, J. 

Messrs. Jogesh Chandra Roy and Mahendra K umar Choe for 
the Appellant. 

Messrs. Amarendra Nath Boss, Pannalal PU Apurba 
Charan Mukerji, Pankaj Kumar Mukerji, Sourindra K. Roy 
Choudhury, Bhupendra Kishore Basu, and Gopal Chandra Mukerji 
for the Respondents. 

Afr. Amiruddin Ahmed for tho Deputy Registrar. 

A, V 

The judgments of the Court were as follows :— * 

Bartley, J. :— This is an appeal from the decision of the Sub- 
ordinate Judge, Burdwan, dismissing a suit to set aside a sale for 
arrears of revenue under Act XI of 1859, onthe grounds that it 
was irregular, collusive and fraudulent, or in the alternative fora 
declaration that the principal defendants who are in possession 
of the proparlies, are bound to reconvey them to the plaintiff 
deities, f 

The properties in suit are derma//e» lands appertaining to Touji 
No. sooo of the Burdwan Collectorate and held in gwfnf right by 
the Raneegunj Coal Association, defendant No.1 in the suit, 
The plaintiff is a skedai# of the Thakurs, the superior landlords, 

The pro-forma defendants Nos 6 to 34 are also sAeóai/s. Prin 
cipi defendant No. a, Moss, Kilburn and Co. are the managing 


agents of the Coal Company, and their Muktear or agent Jagatpati - 


Bhattacharji is defendant No. 4. The defendant No. 5 Sripati 
Dutta is one of the shedafts of the Thakurs. 


The case outlined in the plaint, was that the Patnidar defen- 


dant No. r made default in payment of his rents The plaintif 
and pro-forma defendants Nos, 15 and 16 wrote letters demanding 
payment of arrears, and requesting the defendant company 
to pay the Government revenue and save the property from sale. 
The company undertook to pay the revenue and did so for some 
time, Ultimately, however, they failed to make a deposit, and 
on the 29th Marcb, 1929, Touji No. 5000 was sold for arrears of 
revenue, and purchased by Kilburn & Co, on behalf of the 
Raneegunj Coal Association, through the Mukte w Jagatpati aad for 

a sum of Ra. 4800, 

Subsequently Messrs, Kilburn & Co., sold part of the property, 
the Shahabad pergana, to the wife of Jagatpati who is the defen- 
dant No, 3 in the suit, as ostensible purchaser, the real owner 
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uie being. defendant No. s, the cosAejait of the plaintif. It was 
1937. alleged that all thess transactions were collusive and fraudulent, 


Bibbuti Bhwsan Datt and the outcome of an agreement between the Managing Agents, 
Rantgua Coal Aso. ‘tL Coal Company, the Muktear Jagatpati and the shedaizt defen- 
clation Ltd. dant No. 5 to get possession of the property under colour of the 
Bartley, F, proceeses of law. 
-— In the Court below, the substantial issues contested were Tesues 
Nos. 4,5,6 to 10 and rs. 

Issue No, 6 raised the question of collusion, fraud and suppres 
sion of sale notices. 

Iesue No. 9 was whether the defendant No, 5 was a bone fide 
purchaser for value, 

Issue No. 8 was whether the salo -itself was legal and 
rogular. 

All these questions were discussed together by the learned Judge 
in the Court below. 

His definite findings were that there was no fraud. on the part 
of the defendant company, and no evidence of a wilful default 
on their part at the instigation of the defendant No. 5. He held 
further that there was nothing to justify a finding that there was 
any understanding between defendants Nos. 4 and 5 to the effect 
that the former would influence the company to sell part of the 
property, and nothing to support the position that the company 
was 2 party to any such arrangement or purchased on the 
basis of it. 

The Judge has also held, on this part of the case, that the 
plaintiff failed to establish that the purchase by the defendant No. 3 
was à snami transaction. 

In view of the position taken up on behalf of the appellant 
at the hearing of the appeal before us, itis unnecessary now to 
consider these findings in any great detail, inasmuch as the case 
of collusion between the safeidars, the purchassr of the Shahabal 
pergana and the defendant No. 5 has not been pressed before us. 
We need only say that we agree with the findings of the Court 
below on the question of fact pertinent to the issues abova 
mentioned. 

The position taken up on behalf of the plaintiff in the appeal 
before us is as follows ; 

The company had covenanted to pay the revenue on behalf of 
the plaintiff Iandlords and failed to do so, therefore the sale should 
be set aside. 


Alternatively, there was a duty cast upon them to make the 
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payments, which they failed to perform. Finally they håve instrac- 
ted their agent, Jagatpati, defendant No, 4, to make the payment 
necessary to sayo a sale for arrears of revenue. He omitted to 
do a0, and the company cannot take advantage of the fraud of their 
own agent and retain the property. 

This leads us toa consideration of Issues 4 and 5 in the suit, 
which are as follows: 

4. Did the defendant company undertake sxpressly or im- 
pliedly to pay the revenue of Touji No. 5000, or assume amy obliga: 
tion or duty to pay it. 

5. Did the company become a trustee of the Thakurs or 
3Àebails or was any fiduciary relation created between them. 

It i$ abundantly clear from the evidence in the case, which is 
neither long nor complicated, what the position of the parties 
actually was. 

The coal company holdsa sc/wmí lease of the lands of Touji 
No. 5000 at a rent of Rs. 355 odd. The plaintiffs Thakurs are 
the superior landlords, and there are more than 30 shedaits 
who have been quarrelling among themselves fora quarter of a 
century. One result of this has been that since 1334 B. S. there 
has been no Karta sAeóai? or manager of the demectter property, 
and we get it from the plaintiff shedai# that he knows of no 
arrangement for the payment of revenue, that he paid: no revenue 
himself for any of the Toujis of the dewattsr estate, and that all the 
Toujis have been sold for arrears of revenue. 

The documentary evidence on the other side further elucidates 
the position, Between Decsmber 19237; and the beginning of 
January 1929, the company made a series of deposits to prevent 
the sale of the superior interest for arrears of revenue, See Ex. C 
series and Exts. D to Ds. 

On the 4th January, 1928, the plaintiff sAeéai! and two others 
wrote to the company asking them to pay up arrears of rent in 
order to enable the shedaits to pay the revenue, or to deposit in 
the collectorate the amount necessary to save the sale. (Ext. r in 
the suit). 

On the 7th January the company replied that they had no 
objection to pay rent on proof that their correspondents had been 
appointed to receive it, but pointed out that they had not got 
receipts for the rent of three Kists of 1334 E: S paid to Akhil 
Nath Datt, the last Xasta shedait. 

On the 7th January, 1919, the company wrote to their agent 
Jagatpati authorisiog him to deposit arrears of revenue on the 
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property,- for which it was then being put to sale, but the letter 
asked for particutars.of the property with a view. to considering if it 
should be purchased next time, (Ex. C3). ! 

The property was sold for arrears on the 27th March, 1929, and 
bought by the Company. 

Now there is no duty cast upon the patnidar gwa patnidar, to 
intervene for the protection of the superior interest, nor can, it be 
said that the fact that he did so, in his own interest creates any 
duty, or constitutes any express or implied ondora IUE to continue 
to do so. 

What can be gathered from the correspondence between ‘the 
parties is that the company acknowledged a liability to pay rent 
to whomsoever was authorised to receive it, and on receipt of legal 
quittance. "There was-no agreement, express or implied that they 
would make themselves responsible for the revenue, and it is a fair 
inference from the terms of the letter Ex. C3 that they- were con 
templating as an alternative to continual revenue deposits, -the pur- 
chase of the property at a revenue sale, This indeed was the 
course finally adopted. 


We are therefore in entire agreement with the learned Judge 
in holding that there was no undertaking, express or implied, on 
the part of the company to pay. the revenue and that the latter was 
not either a trustee, or in any fiduciary relationship in regard to 
the Thakurs or the shedatts. l 


It was next urged befora us tbat the defendant Jagatpati, the 
Muktear of the company had ‘omitted to make the payment which 
he was instructed to make by the letter Ext, C3, and so brought 
about the sale. On this branch of the case, the legal argument 
was that the Company could not take advantage of the wrong done 
by their own agent, and retain the property. 

On the facts, the evidence of Jagatpati is that he did make 
the payment as instructed. 


It is to be noted that the date of Ex, C3 is the 7th January, 
1929, 80 that the deposit referred to therein must have been for 
arrears on account of which the property-was then liable to sale, 
As the evifence shows, there had bsen four previous deposits by 
the Coal Company in order to sava the property and the evidence 
on behalf of the defendants is that this practice was stopped be- 
cause of an objection by the auditor of the Company. 


We are accotdingly satished that no case has been made out 
that there was any dereliction of duty, amounting either to mit 
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conduct or fraud, on the part of ths Muktear Jagatpati i in disi 
out the directions of the Company. 
In view of this finding, no question of law arises. 


It may however be noted in passing that the cases cited before ' 


us in support of the position that omission on the part of the agent 
to carry out instructions invalidates the sale to the principal do not 
appearto have any application, 

Reference was made to Latif Mohan Ses v. Manoranjan 
Ghosh Chaudhuri (1), which is an authority for the proposition 
that a co-sharer or lessee who acts, in breach of his obligation, com 
tractual or fiduciary, cannot be permitted to profit by his own 
wrong to the detriment of the person whose interest it was his duty 
to protect. In the present case there is no contractual obligation 
to pay revenue, and we have held in agreement with the Court 
below that no fiduciary relationship exists between the parties, 

In Deonandas Prosad v. Janki Singh (2) the other case 
referred to, it was found that the agents of a minor mortgagee 
of a separately owned share intentionally defaulted, -whereupon it 
was held that the property must be held forthe bensfit of all the 
co-sharers and the mortgagee, It would appear however that in 
that case, the rato decidendi was the rights of co-owners inter $4, 
and there was a definite stipulgtion D the mortgagee should pay 
the revenue, 

The plaintif» prayer in the alternative, made in the suit, to 
which reference has already beeen made at the outset, for recon 
veyance oí the properties in suit by the principal defendanis, was 
considered by the trial Court under Issue No. to. The prayer 
made was in these terms: If for any reason the seid sale be not set 
aside, it may be found that the two defendants companies as well 
as the principal defendants are bound to make a reconveyance of 
the properties in suit to the plaintiff deities and orders might be 
passed for execution and registration of the necessary documents 
for that reconveyance. This prayer was founded on paragraph 8 
of the plaint, in which it was definitely stated thar if for any reason 
aforesaid the sale be not sot aside, the deities as well as the shedaits 
aro entitled to get a reconveyance of properties from the two defen- 
dant companies and, if necessary, from all the principal defer 
dants. 

The charge of fraud and collusion was levelld against all the 
principal defendants at the tria] ofthe suit, and in the evidence 


(1) (1922) 35 C. L, J, 208. 
(2) (1916) L. R. 441. A. 304 a$ C. L, J. 259; 


$51 > 


-Cmi 
1937. 
"wm 
Bibhunti Bhusan Dutt 
Y. 
Ranigunj Coal Asso- 
Ltd, 
Bariley, F 


~ 


551 


GYL 


1937. 
—— 
Bibhuti vidus UM 


Ranlgun]: Coal Asso. 
clation Ltd. 


Bartley, F, 


iHx cALCUTTA LAW jougwai. [Von LXVII. 


L 

of the plaintiff, it was distinctly mentioned that the purchase by 
the defendant No. r was a dena Jide purchase and that it was 
merely inferred from the successive events and circumstances that 
the defendants Nos. 1, 2, 3, 4 ani 5 acted in collusion with one 
another. It is worthy of notice, however that in the appeal before 
us, the charge of fraud and collusion was entirely withdrawn so far 
as the defendants Nos, 1 and 2 were concerned and was concen- 
trated upon the Muktear the defendant No. 4, who, it was said 
as agent, was guilty of gross fraud and his principals were therefore 


responsible for the act of their agent. The case against the de- 


fendant No. 4 arising out of payment of Government Revenue at 
previous periods and non-payment of the sams at the crucial point 
òf time has already beer dealt with. It is necessary only to aid 
that the plaintiff has not established any case of fraud or collusion 
as between the parties, on whom a direction of reconveyance, as 
prayed, might possibly be made by a Court, Reference in this 
connection was made to the cases of Nomad Side Nusur Ally v. 
Ojood Àyaram (1); Harendra La] v. Nawab Salimwllah (2); and. 
Satishanta v. Satish Chandra (3). With reference to these deci 
sions, it was only to be pointed out that ina case in which it is 
found to be established that a co-owner or lesses, who had acted 
in breach of his obligation, contractual or fiduciary, could not be 
permitted to profit by his own wrong to the detriment to the in- 
terest of the party which it was his duty to protect. In the case 
before us, the charge was distinctly one of fraud and collusion as 
between the parties concerned, who had, according to the plaintiff, 
brought about the sale in arrears of revenue by an arrangement. 
If the plaintiff had succeeded to establish a position like that, he 
would have been entitled to the relief from the Court, but he has 
on the materials placed on record failed to make out the case he 
wanted to establish and the cases cited on his behalf do not assist 
bim at all, 

This disposes 6f the question of reebnveyanes a5 sie in the 
suit by Issue No. ro and as raised before us in appeal. 

The last question for decision is that raised in Issue No. Ij io 
the suit : 

"Wero there any arrears as alleged Had the Collector Me 
diction to sell the estate 2” 

There was no allegation in the plaint originally n iba thete 

(1) (1866) 10 M, I. A, 540. 


(2) (1910) 12 C, L. J. 536. 
(3) (1919) 30 C. L., J. 475. 
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were no arrears of revenue, and the point Was taken by way of 
amendment, nearly two years after the institution of the suit, The 
matter was put by the plaintiff in the following way. | 

The Government brought the Touji No. sooo to sale on the 
27th March, 1929, for arrears of the January Kist of that year. 
Revenue payable for that Kist cannot be regarded as arrears before 
the 1st February, 1929, and the last date of payment of those arrears 
was the 28th March, 1929, before which under the Act, the property 
could not be sald. 

The defendant alleged that the sale was for recovery of reve- 
nue for the Kists of September, October and November, 1928, for 
which the last date of payment was the rath January, 1929. 

` The question then is one of fact and the learned Judge in the 
Court below decided that the sale was for arrears of the i a 
to November Kists of 1928. 

On full consideration of the evidence, we agree with the com 
clusion of the learned Judge. 

The amount of the arreara for which the property was sold 
was Ra s4. The Doul Ex. A shows that this wag the amount 
of the Kists from September to November, The Touji ledger, 
Ex. C, shows that the last date of payment of this Kist was the 
12th January. Further, the Aisfiéaudi shows thar arrears after the 
end of December, 1928 amounted to Re. 75. 

The plaintiffs case appears to be based on the Sele Notifica- 
tion, Ex, 2, and the delivery order, which specify a sale for 
arrears Of revenue on account of the January Kist of 1939. 

The expressions used in. these documents are somewhat 
ambiguous, but in view of the definite evidence afforded by the 
other documents referred to above, by the actual sum specified 
as the arrear for which the Touji was sold, and the fact that the 
plaintiffs have been unable to show that the revenue for Septem- 
ber to November bas been paid, we agree with the Court below 
in holding that these expressions, and those in Ext& H and R 
series must be taken to mean that the sale was for arrears of 
revenue for. which the last date of payment was the rath January, 
1929, as fixed under section 3 of Act XI of 1859. © 

On the materials before us, we hold that the sale was not with- 
out jurisdiction, and cannot be set aside. 

This appeal accordingly fails and is dismissed with costs, 

Guha, J, :—I agree. l d 
D, Re £ Appeal dismissed, 
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PRIVY COUNCIL, 


PRESENT : Lord Thankerton, Lord Romer, Sir Lancelot Sanderson, 
Sig Skadi- Lal and Sir George Rankin. 


THE COMMISSIONER OF INCOME TAX, BOMBAY - 
PRESIDENCY AND ADEN 


U. 


CHUNILAL B. MEHTA OF BOMBAY (TRADING 
AS MESSRS, CHUNILAL MEHTA 
AND COMPANY). 


ON APPEAL FROM THE Hicom COURT OF JupiCATORE AT BOMBAY} 


Resinue-~Income Tas —Butiness carried on im India -Dealings in diferences 
abroad --Tramsactueus carried ont abroad but directed from India — 
Whether profits therefore arising in India~ Profils ef business —Wheiher 

profits from fereign transactions to be aggregated with remaining profits 

of business for faxing purposes—Indian Income Tax Act (Act XI of 1932) 

Secs. 4,6, 10~Indian Income Tax (Second Amendment) Act, (XVI 

of 1933). 

Under the Iodlan Income Tax Acta person resident In British India carry- 
ng on business and controlling transactions abroad in the oourse of that business 
s not, by reason merely of those facts, liable to tax on the profits of thoss foreign 
transactions. If those profits have not been reoelved in or -brought-lato British 
India it may become necessary to consider on the facts of the case, where they 
&ccrued or arose. No rule can be laid down of general application to all classes of 
foreign transactions or even with respect to the sale of goods. It is not a correct, 
course, If transactions are to be considered separately, and the profits of each 
transaction considered by themselves, to determine the place at whioh a 


Profit arises by reference to a place in India at which the instractions resulting 


In the profit were decided on, and not by reference to the transactions them- 
salves or any feature of them. And it Is immatectal whether the transactions be 
regarded as dealings in differenoes or dealings la goods. 


Neither the language nor the scheme of the Indian Income Tax Aot justi- 
fies the doctrine that profit in the casa of a business must be taken so strictly 
as not to be understood In a distributive sense, so that the profit of a business 
can only become an ultimate and irreducible figure referable only to the place 
where the business ts carried on. To discriminate between all kinds of profits 
acoording to the place at which they acorue oc arise is a plain dictate of the 
Act. The profits of each particular business are to be computed whenever or 
by whomsoever the business ts carried on, but only on condition that they are 
profits *aocrulog arising or received in British India". There is no necasalty 
arising out of the general conception of a business as an organisation that profits 
should arise only at one place, Sections 6, 4, and Io of the Act make no refegenco 
to the place at whicha business is carried on and accordingly there oannot be 
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a rule of chargeability that profits arise or accrue at the place where the business 
ts carried on. Moreover, the amendment of section 4 (2) introduced by Act XXVII 
of 1925 Is not consistent with the view that there could be such a rule, 
Ánassessee carried on in British India a business as speculator in various 
commodities, having his office oaly in Bombay. He carried cm his business 
with parties both within and without British Indie, The foreign transactions 


Var 


were carried ont as follows: The assesses telegraphed instructions toa frm — Chanilal B. Mehta 


abroad to bay a certaln quantity of a commodity. Later he telegrapbed to 
the same firm to sell the consignment. He neither pald the purchase price, 
nor recovered the sale price, nor took delivery of the goods. He only pald 
the difference between the two prices. An assessment to taz having been made 
on the sassesseq in respect of a total Income which inclcded profits derived 
by him during the year in question from such contracts In foreign 
markets 3 


Held, (1) that the contracts, being neither framed nor carried ont in 
India, the profits from them accrued oc aroge outside India notwithstanding that 
the assesses carried on his business in India and controlled the foreign transac» 
tlons from there. 


(2) That the profits from tbe foreign contracts must be separately consi- 
dered with reference to the places at which they accrued, and mmst accordingly be 
excluded, for purposes of assessment to tax, from the total profits earned by the 
axsespoe's business, and that sections 4 and 6 did not require that the 
situation of the source should determine the place where the profits 
arose, 


Privy Council Appeal No. 29 of 1937 from & judgment and 
order of the High Court, Bombay, (Beaumont C. J. and Rangne- 
har, J.) dated March 27, 1935, answering in favour of the subject 
questions referred to it by the Crown under section 66 of the In- 
come Tax Act, 1922. 


The material facts appear fully from the judgment of the Board, 


J. Hillard Tucher, Hubert Hull, and 7. Megas, forthe Appell- 
ant : It is submitted first of all that part of the process of earning the 
profits of these “foreign” transactions ‘took place in Bombay, and 
that therefore part of those profits arose or accrued in British India, 
To what extent the profits arose there is a questicn of fact for the 
Commissioner of Income Tax in case of dispute. The part of the 
process which took place in Bombay was the exsrcise of skill and 
judgment with respect to the transactions, and the giving of direc- 
tions for them. 

“Business” is one of the heads of income, profits or gains speci- 
fied in section 6. Section ro(1) provides that tax shall be pay- 
able -by an assessee under that head in respect of the profits or 
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gains of any business carried on by him. The situation of a bust 
ness is the place where the central management is situated and 
where its direction is exercised. That place being Bombay, Bom- 
bay is where the profits of the respondent's business arise, Section 
4 (1x) applies to all profits or gains comprised in section 6, from 
whatever source derived, which either accrue or arise in British 
India. The profits of a business arise at and from the source of 
the profits, The respondent's business was the source of the pro- 
fits in question, and the situation of the source, namely, in this 
case, Bomby, determines the place where the profits accrue or 
arise. 

It is submitted that the respondent's ‘‘foreign” transactions 
cannot be separated from the rest of his business in the compu- 
tation of the profits of that business, The expression “business” 
signifies and comprises all the individual acts done by an assessee. 
in carrying on his busingss. To separate the "foreign" transac- 
tions for the purposes of assessment is to treat them as a business, 
which, it is submitted, cannot be done. The source of the profits 
of a business is not any individual transaction, even though the 
profit resulting from it individually may go to swell the total 
receipts and aggragate profit of the business. Income profits and 
gains as referred to in section 4(1) of the Act have no reference 
to the receipts arising from any particular transaction or transac- 
tions, They refer to the total receipts from all the transactions 
completed in the course of carrying on the business, less expenses 
incurred. The total figure of profit shewn by the business in the 
result of a number of transactions, but as a figure it represents 
indivisibly the taxable profits of a business, 

A, M. Latter, K. C. and &. P. Hills, for the Respondent: It 
cannot be said that the respondent had any part in making 
the foreign contracts of purchase and sale merely because he 
accepted in British India offers to buy or sell ; and it is clear ‘that 
the contracts themselves were made abroad. The profits from 
contracts of that kind, not having been received in British India 
are not to be included in the assessee’s computation of income for 
income tax purposes, The profits which arose from those “foreign” 
transactions can, it is submitted, and should be distinguished 


from the rest of the profits of the business. The profits from 


those transactions regarded separately, as it is submitted, they must 
be, cannot be said to accrue or arise in British India, It must be 
remembered, in considering the Indian Income Tax. Act, that the 
question at issue here is distinguishable from the question which 
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arises under the English Income Tax Acts, whether profits arise from 
a trade exercised in the United Kingdom, or whether the control 
which a trader exercises at home over the operations of the trade 
abroad can be said to constitute an exercising of a trade at home 
within the meaning of the Act. The only question here is whether 
the profits of these “foreign” transactions of the respondent can in 
the circumstances be said to accrue or arise in British India 
within the meaning of section 4 (1) of the Indian Income Tax 
Act, It is submitted that they cannot, and that the fact of direc- 
tion from Bombay does not affect the matter, seeing that, no part 
of the relevant transactions is carried out there. 

C, A, V. 

Their Lordships’ judment was delivered by 

Sir George Rankin :—The High Court at Bombay has am 
swered in favour of the respondent assessee two questions of law 
formulated and referred to the Court by the Commissioner of 
Income-tax (Bombay Presidency and Aden) under section 66 of 
the Indian Income-tax Act, 1922. The assessea is resident in 
British India and the year of assessment is the year ending 
grat March, 1934. By order dated 13th December, 1933, the 
the Income-tax Officer assessed the respondent ona total income 
of Rs, 12,95,726, the total demand for income-tax and super-tax 
being Rs. 7,18,472. This order was confirmed by the Assistant 
Commissioner ou roth January, 1934. By these orders the 
assessee was held liable to pay tax upon profits derived by bim 
from contracts made for the purchase and sale o? commodities in 
various foreign  markets—Liverpool London, New York and 
elsewhere outside British India. The assessee disputes his liability 
in respect of such profits on the ground that they were not profits 
“accruing or arising in British India.” It is conceded that they 
are not otherwise chargeable: they have not been received in 
British India nor do they come under any of.the provisions where: 
by they ean be deemed to accrue or arise or be received in British 
India. 

No question arises as to the details of the transactions or as to 
the calculation of the tax. ‘Though the transactions appear to have 
been of a speculative character and of the kiad compendiously 
described as "dealing in futures,” it is not now sought to charge the 
pssessea upon the basis of any allegation that his conttacts were 
made by way of gaming and wagering. In case, however, the 
place at which the profits accrued or arose should be held to de: 
pend upon the facts as to delivety of goods thereundet ot intention 
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pue to deliver the question propounded to the Court was stated in a 
1938. double form as follows ;— 


The Commissioner of "(1) Whether in the circumstances of the case all the profits 
and gains which accrued and arose to the assesses from the 
business of future delivery contracts entered into with parties 
outside British India in which no delivery was ever taken or kiven 


Inoome-tax, 
e Ain Presidency 


Chiuallal B. Mehta 


of Bombay. or any part of such profits and gains can be said to have accrued 
Sty George Rankin, or arisen in British India. i 
— `-  *(a) Whether as regards that part of the said business of future 


delivery contracts in which delivery had been actually given or 
taken outside British India, the profits or gains which accrued can 
be said to have accrued wholly or partly in British India or otherwise." 

As it is found that in no case was the taking or the giving of 
delivery done within British India, the second question is separa- 
tely stated in the interest of the assessee and on the footing that 
to itan answer might be given more favourable to him than the 
answer to the first This indeed was the view of the Commis 
sioner, In hisopinión the answer to the first question should be 
that all the net profits and gains from these contracts (after pay- 
ment of the services rendered by the brokers outside British India) 
&ccruod or arose in British India To the second question he 
answered that part only of the profit and not the whole can be 
said tb have &ccrued in British India. The learned judges of the 
High Court were of opinioa that the whole of the profits referred 
to in both questions accrued or arose outside British India, 
Their Lordships wil confine their attention, in the first place, 
to the cases mentioned in the first question, postponing the 
second. 

The narrative given by the Commissioner in his Letter of 
Reference to the High Court contains material for & contention 
that the place at which the assessee entered into the contracts of 
purchase and sale was Bombay. Before their Lordships this 
contention was disclaimed by learned counsel for the appellant 
whose argument took the forms that the exercise of skill and 
judgment in and the giving of directions for the formation of ‘the 
contracts took place in Bombay and that Bombay was the place 
at which the asseseee carried on the business which had produced 
the profi. This leaves little room for dispute as to the facts of the 
casa, which in the circumstances are sufficiently represented by the 
following extracts from the Letter of Reference t— 

« 3, ‘The assesses has been trading in Bombay for several years 


past as broker and speculator in cotton, silver and other com: 
i 
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modities, He has his office in Bombay only. He has also income 
from properties and dividends on shares in Joint Stock Companies. 
As regards the speculation business, the assessee does this on his 
own account as well ason account of his constituents. and he 
carries on his business not only with parties in British India but 
also with parties outside British Indis, e. g., at Liverpool, London 
and New York, Profit or loss from such business as is done on 
his Own account is his, As regards business done on account of 
his constituents, he charges brokerage and the profit or loss arising 
therefrom is theirs. 

7. Asin this connection, it is necessary to have some idea of 
the exact manner in which the assesses does this speculation 
business, I beg to refer here to an actual transaction to show how 
it was put through. Taking up the New York Cotton Exchange, 
on 29th October, 1930, the assemee sent a telegram to A, Norden 
& Co. of New York asking them to "Buy soo March at the 
closing", A copy of the telegram ia annexed hereto and marked 
Exhibit E. This was done at 11°74 cents per pound (a bale cor 
taining 500 lb&), as appears from the reply telegram of the same 
date which runs “Bought March soo, 11°74” (copy annexed. and 
marked Exhibit F} On rst December, the assessee sold the 
soo bales by sending again a telegram to the above firm asking 
it to sell, The telegram ran "Sell soo March" (copy annexed 
and marked Exhibit G) The firm did so at ro'84 cents per lb., 
as appears from the reply telegram of the same date which ran 
"Sold March soo, 10°84" (copy annexed and marked Exhibit H} 
A copy of letter dated rst December, 1930, from the above firm 
confirming the sale is also annexed hereto and marked Exhibit I. 
The difference between the purchase and sale prioe amounted thus 
to $2250 which the assessee had to pay along with the amount 
of $9o'ar charged by the firm on account of brokerage and other 
expenses The assemeo neither paid the purchase price not 
recovered the sale price nor did he take or give delivery of the 
said 500 bales. He paid only the difference between the two prices, 
(This is also what be would do with a broker in Bombay while 
dealing with a party here.) Allthat is to bedone in a business 
of this kind is thus merely to issue an order to a broker fot 
forward purchase or sale and then issue another order closing the 
transaction. ME 

It is not necessary to - refer to certain documents which in thé 
case of the Liverpool transactions were sent to Bombay for signa- 
ture, since these bear solely on the contention not now persisted 
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inthatthe place of formation of the contracts was Bombay — but 
the followiog extract from the opinion of the Commissioner may 
be &dded as disclosing his view of the facts :— 


ro. As regards question (1), I beg to say thatthe assessee has 
got his office here in Bombay alone where he does all the busingss 
the profits of which are to be taxed. Each and every transaction 
which ended in these profits has been personally managed by the 


&ssessee and bas not been left to the discretion of any agent of 


his abroad. These activities on his part which resulted in the 
profits or gains sought to be taxed all took place in Bombay and 
nowhere else. . . . . He considered in Bombay the prevailing 
prices of cotton, silver, etc, at Bombay, London, Liverpool, and 
New York and made up his mind here to enter into each of the 
future delivery contracts under consideration. . . . "There must 
be two parties to a contract. Hence the assesses being one party 
thereto had to find another party and for that purpose had to 
employ brokers outside British India but that cannot be inter- 
preted &s meaning tbat what he earned by his efforts in British 
India was earned where the brokers were located. The brokers. 
merely helped him in getting into contact with parties willing to 
enter into a contract with him. Surely the profit which the assessee 
earned must have accrued somewhere and when everything which 
he need do to earn it was done by himin Bombay (including 
employment of brokers which too was done from Bombay), it is 
difficult to see how the profit could be said to have arisen in London 
or New York where the assessee never set foot. All the activities 
on his part which resulted in this profit took place in Bombay and 
the profit which was the result thereof must be taken to have 
accrued here and nowhere else, 


3 


This view, it will be observed, proceeds upon a consideration 


of the particular transactions and the method by which each 


transaction was entered into and carried out, But the argument 
has been heightened or re-inforced by maintaining that the profits 
tow in question being profit of a business carried on in Bombay, 
all the profits of such business become chargeable to tax a8 accru: 
ing or arising in Bombay, and that it is not necessary or permissible 
to discriminate between any of such profits for the purposes of 
the charge imposed by the Act, Profitin the case of a business— 
bo runs the argument—is the result. of all the transactions whether 
plus of minus: not to treat them asa whole is illogical and highly 
inconvenient : they must all acctue or arise in the sámie place— 
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the place at which the business is directed or controlled the place 
at which the assessee exercises his trade. 

If this doctrine be right, much may depend upon the aioi 
whether the assessee bas carried on one business or more than 
one, As the Commissioner has stated that the assesseo kept 


sepgrate books for his trapsactions with parties in British India ` 


and with parties abroad, there may be something here not unworthy 
of a careful consideration. But their Lordships will assume (with- 
out in any way deciding) that, whether in fact orm law, no diffi- . 
culty arises in regarding all the assessee's loreigi gorlinga as past of 
hia Bombay business. 

If the profits of the assessee's speculations on the various 
foreign markets be regarded distributively as separate transactions 
the question for decision is not apuy framed by Beaumont C. J. 
as follows 2-— 

Does the fact that profits arising under contracta made abroad 
depend on the exercise in Bombay of knowledge, skill and judg- 
ment on the part of the assessee, and upon instructions emanating 
from Bombay involve that the profits arose or accrued in British 
India ? 

The words “‘accruing or arising in British India” may be taken, 
provisionally and in the first place, as an ordinary English phrase 
which derives no special meaning from the Act, The alternative 
“accruing or arising in" and the antithesis between these words 
and the worda “received in" or “brought into" afford no safe 


inference of any special meaning. "Profits. . . accruing or: 


arising in British India" are words which in their ordinary mean- 
ing seem to require a place to be assigned astkat at which the 
result of trading operations comes, whether gradually or suddenly, 
into existence, Though the division is only between British India 
and the rest of the world, the notion may be difficult to apply to 
a particular transaction : debits and credits being intangible and 
not occupying space. But the Revenue authorities who have to 
disclose reasons good in law for affirming that any profits “prose 
or accrued in British India" have in the present case two things 
only to put forward—apart, that is, from the argument as to 
“business” which will be dealt with separately in this judgment. 
These two things are (a) the exercise of skill and judgment in 
Bombay, (6) the giving of the directions from Bombay. It is 
difficult indeed to see that the place at which a man takes a deci- 
sion to do something in New York orto ask scmeone else to do 
something for him in New York is the place at which arises the 


561 


P. C. 


1938. 
Sma 


The Commissioner of 
Inco me-tax, 

Bombay Presidency 
and Aden 

v. . 

Chunilal B. Mehta: 
of Bombay. 

Sir Georgs Rankin. 


en sane d 


The Commissioner of 
Incomertax, 
Bombay Presidency 
and Aden 
rv, 
Chunilal B. Mehta 
of Bombay. 
Str George Rankin. 


THE CALCUTTA LAW JOURNAL. [Von LXVII. 


profit which results from the action taken in consequences of the 
decision. And if the place from which he issues his instructions 
be regarded as & separate element the identity of place is no less 
difficult to detect. That the profit may be causally attributed to 
the assegsoe's decision is reasonable enough: though it be not 
the proximate cause nor the whole of the cause, it is, in the chin 
of causation the link which most deserves the attention of anyone 


who desires to explain the succeas of the transaction. For this 


and it may be for other purposes, the selective process which 
ignores the intermediate links is justified. Butis the same selec- 
tive ‘process justified for the purpose of assigning the place at 
which -the result arose? Their Lordships think not It can 
hardly be maintained that whatever a min decides upon in Bom- 
bay and whatever may be done abroad in pursuance thereof, the 
profit must necessarily arise in Bombay. One must look at the 
transaction to see what happened in British Indie and what 
happened elsewhere, The intermediate links may be all important, 
Here the profit is the difference between asale anda purchase 
both effected in New York and then set off and so far carried out 
in New York that a New York broker has money in his hands or 
under his control which as between DURCH and the assessee be- 
longs to the assessee. 

To determine the place at which such à profit arises not by 
reference to the transactions or to any feature of the transactions 
but by reference to a place in India at which the instructions 
therefor were determined cn and cabled to New York is, in their 
Lordshipe! view, to proceed in a manner which cannot be supported 
ifthe transactions are to be looked at separately and the profits 
of each transaction considered by themselves. There is distinct 
paradox in the contention that the profits resulting from an order 
placed in New York would have accrued or arisen in the same 
place (Bombay) had the order been sentito Liverpool with a like 
result: but that had the asseesee decided on and directed the tame 
New York transaction when in Hyderabed the seme profits would 
have arisen in a different place (Hyderabad). So far, therefore, 
their Lordships are in agresment with the High Court, and they 
think that it makes no difference to the result whether the © 
transactions be regarded as dealings in goods or as CADE i in 
differences, 

The main contention, however, of the appellant is that the 
profits of the assessce’s '"'foreign" transactions are but part of the 
profite of his Bombay business, which must be compute] as g 


1 
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whole, all profits and all losses having their effect upon the final 
figure, The clear and able argument of Mr. Tucker did not seek to 
contest that in computing the profits of any business under section 
10 of the Act, the Revenue authorities are only entitled to include 
such profits as accrue or arise or are received: in British India, or 
are fo be deemed to be within this class. Section ro applies in 
differently to a business carried on within British Indin and to a 
business carried on elsewhere. But, it is said, while tbat is formally 
true upon the face of sections 4, 6 and ro, the principle has to 
be applied in the case of business profits, that loss or profit is the 
result of the trade as a whole, that the source of the profit is 
the business as a businesa, and that the ultimate and total profit of 
the business must be regarded as accruing Or arisinz at the place of 
direction or control. On this view it seems that a brsiness carried 
on outside British India could have no profits accruing or arising 
within British India though it might be liable to tax on different prin- 
ciples. So, too, a business carried on in British India could have 
no profits which did not arise or accrue within British India The 
result is that, by sections of the Act which make no mention of 
the place where the business is carried on, the tax is really levied 
upon the whole or upon none of the profits of a business according 
as it is or is not carried on in British India. If and only if the 
owner of a foreign business be not resident in British India, its pro- 
fita from any business connection or property in British’ India are 
taxable by the special provisions of section 43 . 

Their Lordships do not consider that the Indian Income-tax 
Act is patient of this construction.” They will first deal with the 
argument based on sections 4 and 6 that the retpondent's business 
is the source of the profits and that the sections require that the 
situation of the source should determine the place where the pro- 
fits arise. This, in their Lordships’ view, is a straining of the 
sections, The effect of section 6 is to classify profite and gains 
under different heads for the purpose of providing for each appro- 
priate rules for computing the amount : its language is “ehall be 
chargeable . . . in the manner hereinafter appesring." : One of 
the heads is “Business,” which as a head of income stands 
alongside Salaries, interest on securities, Professional earnings 
and other sources True the classification of income is accord- 
ing to the character of the source, and it has been held that 
“income, profits aud gains" as distinct from casual receipts and 
from other forms of receipt or enrichment, involve -the idea of a 
periodical money return -froma definite source [Commissioner of 
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o Incoma-tax v. Shaw Wallace & Co, (1)]. It may further be said that 
1938. sub-section( 1) of section 4 having used the word or notion "source," 
The Commissioner of the words which follow: “accruing or arising" are language in con 
Inoome-tax, sonance therewith. Bat the list of "heads" in section 6 is a list of 
Aden sources not in ‘the sense of attributing the income to one 
Chunilal B. Mehta Property rather than another, one business rather than anbther, 
of Bombay. but only in the sense’ of attributing it to property as distinct 
Sir George Rankin. from employment or business a3 distinct from investment, 
l ES Sections 4 and 6 taken together say of business profits that 
they. are taxable on certain conditions stated in section 4 and 
in a manner to be laid down in a later section. When one 
comes to that section (section 10) and not before, a further idea 
is introduced. “The tax shall be payable by an assessee under 
the head ‘Business’ in respect of the profits or gains of any business 
carried on by him.” What isto be learnt from an examination 
of the language of subsection (1) of section 4—income, profits and 
gains as described or comprised in section 6 from whatever source 
derived—is that section 6 is intended as describing different kinds 
of profit and that if the condition “accruing, arising or received 
in British India, etc.”, is satisfied by the profits, they will not 
escape by reason of any quality or circumstance of the source. 
There may be room for the view that- having regard to the sixth 
head in section 6 the words "from whatever source derived" are 
surplusege : even so, they are not there asa guide to the place 
where profits accrue. Or arise but to make clear that for another 
purpose source is irrelevant, There is every presumption that 
in such a section in an Indian Act the legislature intends the exact 
language of the section to be the test of Lability. To answer the 
question, “Do these profits accrue or arise in British India >” by 
asking another, “What in the sense of section 6 isthe source of 
these profits and is it situate in British India 2” isto divert atten- 
tion from that to which the statute points and to devote attention 
to what it discards. Nothing could be easier than to say "from 
whatever Source derived if situate in British India" had this bsen 
intended. But it would have been by no means easy to apply. 
The source of salaries of interest on securities, of professional 
earnings, is not readily described as situate anywhere though the 
place where an employment is carried on, or an investment made, 
ora salary or fees are earned is a familiar notion, There would 
have been no difficulty in the case of “property” and with the aid 
of certain rules, little difficulty, it may be, in the case of “business”, 
(1) (1932) L, B.59 I, A. 206 ; sg C, L. J. 386, 
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But the legislature has chosen a different test and applied it to 
all kinds of profits—"accruing or arising in British India". It 
may even have chosen it as fairer because it could be applied 
distributively to the profits of a single source. However that may 
be, the profits of each particular business are to be computed 
wherever and by whomsoever the business is carried on, but only 
on condition that they are profits "accruing, arising or received 
in British India”, etc, What connection exists, if any, between 
place of direction and place at [which the profits arise is a matter 


not touched by sections 4, G6 or 10. Not only do they lay no- 


stress upon the place at which the business is carried on: they 
make no mention of it. In these circumstances it. cannot be held 
that itis itself the test of chargeability by virtue of a rule not 
mentioned either, that profits arise or accrue at the place where the 
business is carried on. 

The argument from the use of the word "source" in the Act 
is supported by appeal to principle, and cases under The English 
Act have been referred to on the matter. It would bë both 
unreasonable and ungrateful to complain of the uss made, by 
learned counsel on both sides, of the English decisions, but their 
Lordships have carefully to remind themselves that “The Indian 
Act is not ta pari materia ; it is less elaborate in many ways, 
subject to fewer refinements, and in arrangement and línguage it 
differs greatly from the provisions with which the Courts in this 
country have had to deal” [per Sir George Lowndes in the case 
of Skaw Wallace & Co. (1) (sugra)|, The English Act has for 
many years imposed the tax upon all who exercise a trade within 
the United Kingdom and observations of English judges by way 
Of exposition of this policy cannot be authority on the problem 
under the Indian Act. In any case their Lordships are not satis 
fied that gpart from the dictate of any statute, authority in England 
has established the proposition that tbe place at which profit 
accrues or arises is the place of central control Cockburn C. J. 
in Sudisy v. Attorney-General (a) indeed observed :— 

Wherever a merchant is established, in the course of his opera. 
Hons bis dealings must extend over various places ; he buys in one 
place and sella in another. But he has one principal place where 
he may be said to trade-—viz, where his profits come home to him. 
That is where he exercises his trade. ` 

But the question here is whether under the Indian Act the 


(1) (1932) L. R. x9 I. A, 206 (212) ; 15 C. L. J. 396 (391). 
(3) (1860) 5 H. & N. 711 (717). 


The Commissioner of 
rome EE: 
Bom P 
v. 
Chunlia! B. Mehta 
of Bombay, 
Str George Rankin. © 


THE CALCUTTA LAW JOURNAL, (Vor. LXVÍI. 

idt, place where certain profits did not come home to him is the place 
1938. at which they accrued or arose, There seems to be no necessity 

The OS of Arising out of the general conception of a business as an organisa- 
ncome- tion that profits should arise. only at one place. This indeed seems 

to have been the view of Cockburn C. J. in the case cited (cf. p. 
Ch anila] B. Mehta 716), Their Lordships have also been referred to an observation 
' Bombay. by Lord Macmillan in Robdinson Brothers (Brewers), Lid. v. ASSIS- 


ie Presidency 
and Aden 


i : "nnam r . 
° Sir George Rankin. mont Commiltee (1) : 


— = In the case where the brewer sells his own beer in the public. 
house which he rents, he no doubt benefits his brewery by hav- 
ing an assured channel for the disposal of his beer, but the profit 
is actually made where the sales are effected—that is io the 
public-house. 

No doubt, ifit can be held that under the Indian Act profit 
in the case of a business must be taken so strictly that it is not 
to be understood distributively at all, the profit of the assessoe's 
business would become an ultimate and single figure, irreducible, 
and referable only to Bombay. But such high doctrine cannot 
be read into the Indian statute without violence not only to its 
language but to ite scheme. Profits are frequently if not ordinarily 
regarded as arising from many transactions each of which has a 
result—not gs ifthe profits need to be disintegrated with difficulty 
but as if they were an aggregate of the particular results. In 
the present case the assessment order has discriminated between 
the Bombay and the "foreign" business income, To discriminate 
between all kinds of profits according to the place at which they 
accrue or atise is a plain dictate of the statute ; other discrimination 
is involved in the exemptions and in such section as section 42. - 

The construction or application of the Act for which the appel- 
lant contends is seen to involve further difficulty if attention be - 
paid to subsection (a) of section 4 as it stood after Act XXVII of 
1933 and prior to Act XII of 1933 :— 

“4.—(2) Profits and gains of a business accruing or arising 
without British Iddia to a person resident in British India shall, 
if they are received in or brought into British India, be deemed to 
have accrued or arisen in British India and to be profits and gains 
of the year in which they are so receivod or brought, notwithstand- 
ing the fact that they did not so accrue or arise in that year, pro 

" vided that they are so received or brought in within three years of 
the end of the year in which they accrued or arose, 

"Explanation.-—Profits or gains accruing or arising without 

(1) (1938) 54 T. L, R. 568. (571). 
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British India shall not be deemed to be received or brought into 
British India within the meaning of this sub-1ection by reason only 
of the fact that they are taken into accountin the balance sheet 
prepared in British India.” 

If this subsection was solely directed to the case of a person 
resident in British India being the owner of & business carried on 
outdide British India, no doubt meaning can be given to it with- 
out supposing that it was aimed at the foreign part of the business 
done by persons, firms and companied in India. The reference 
to the "balance sheet prepared in British India" makes the suppoti- 
tion difficult and their Lordships do not think that the amendment 
of 1923 was based upon or is consistent with the view that all 
the profits of a business carried on in British India accrue or arise 
in British India. 

So tgo, eyen. if it be right that à business carried on outside 
can have no profits which accrue or arise within British India, 
much of the profits of business done in British India by firms 
abroad would be taxable under section 42 (1) as “accruing or 
arising whether directly or indirectly through or from any business 
connection or property in British India". But apart from the 
difficulty of supposing that all such profits are within the subsec- 
tion, there is the important fact that the subsection does not apply 
at all where the assessee is resident in British India : such a per- 
son owning a foreign business would escape altogether. .Of course 
it may be that à resident would be more likely to bring the profite 
into British India, but evan so, if the appellant's view is sustained, 
& leakage which can hardly have been intended must result, "Their 
Lordships have no hesitation in saying that the subsection 
is more readily intelligible as an addition to & provision which 
catches profits arising in British India to businesses carried on 
outside, . 

These considerations lead their Lordsbips to.the conclusion 
that under the Indian Act a person resident in British India 
carrying on business there and controlling transactions abroad in 
the course of such business is not by these mere facts liable to tax 
on the profits of such transactions, If such profits have not been 
received in or brought into British India it becomes or may be- 
come necessary to consider on the facts of the case where they 
accrued or arose. Their Lordships are not laying down any rule 
of general application to all classes of foreign transactions, or even 
with respect to the sale of goods. To do so would be nearly 
impossible and wholly unwise—to use the language of Lord Esher 


Y. 
Chunlla! B.(Mebta 
of Bombay. 


Sir Géer rv. Rankin. 


~ 
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poc in Erichsen v. Last(1) They are not saying that the place of 
1938. formation of the contract prevails against everything else. In soms 


The Commissione: of Circumstances it may be so, but other matters——acts done under 
the contract, for example—cannot be ruled out a riori In the 
case before the Board the contracts were neither framsd nor 
disci Weis carried out in British India: the High Court's conclusien 

of Bombay. that the profizs accrued or arose outside British India is well 


Sir Crean pu. founded. 

a The consideration that the view now taken by their Lordships 
l would appear to have been accepted hitherto in India is one which 
they mention lastas the question is raised as one of construction 
of a statute, Bot it would be paying lese respect than is due to 
the decisions of the Indian Courts if mention were not now made 
of the cases of Ramanathan Chetti (2); Aurangabad Mills (3) ; 
Ripon Press & Sugar Mills Co, Ltd. (4); Bhagat Jiwan Das (5) ; 
Sarnpthand Hukumchand (5). These and other cases have been 
fully considered by the Board. The construction which the 
appellant seeks to put upon the Act has no direct support from 
them and the main current of authority in India is inconsistent 

therewith. 


No separate consideration of the second of the questions 
‘referred to the High Court is required. Their Lordships will 
humbly advite His Majeety that this appeal should be dismissed 
with costs, 


Lhe Solicitor, India Office: Solicitor for the Appellant. 
Barrow Roges & Nevill: Solicitors for the Respondent. 
R, C, C. Appeal dismissed. 


(1) (1881) L, R. 8 Q. B. D, 414 (418). 

(3) (1919) 1 1. T. C. 57. 

(9) (1921) r I, T. C. 116. 

(4) (1923) 1 I. T. C. goa, 

(5) (1929) 4 1, T. C. 40. 

(6) (1990) I. L.R. $5 Bom, 231 ; 5 I. T. C. 108. 
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CRIMINAL REVISION. 


Before Mr, Justice C. Bartley and Mr. Justice N, A. Khundhas 


HRISHIKESH GHOSH 
v. pa 
R. P, MICHAEL.* 


Criminal Court, process af, if can be used to enforce a ‘purely civil right —Hire- 
purchase agreement—Breach of the isrms of agreemeni-— Aciion in a Cri- 
minal Court, i Hes. 

A Court will not permit the use of the processes of the Criminal Coart In 
order to enforce a purely civil right, 


The petitioner entered into a hire purchase agreement with :he opposite party 
to bay a motor bus. One of the stipulations In that agreement was that In default 
of payment of any instalment the owner firm would seixe the bos and determine 
the agreement, There was a further clause in the agreement that the purchaser 
should notify any change In the address of the garage where the bus was kept, 
Subsequently a complaint was made before the Chief Prealdency Magistrate that 
the petitioner had defaulted in payment of his instalments ani he refused either 
to pay or to return the bus and had removed the bus from the address where it 
was originally kept withoat notice to the complainant. On these allegations a 
search warrant was prayed for to recover the bus. The Magistrate acco-dingly 
passed the following order--"Complainant examined. Isuo search warrant for 
bus, If seised, to petitioner on bond of Rs. 1000’: 

Held, that the order of the learned Magistrate was without jurisdiction. 

Brajendra Chandra De v.K. S. Sarma (1) referred to. 

Application for Revision by the Accused. 


Hire purchase agreement with the opposite party to buy a 
motor bus 

The material facts will appear from the judgment, 

Messrs. Rodkiharanjan Guha and Makimamursl Hasra for the 
Petitioner. 

Messrs. Probodh Chandra Chatterjee and Bireswar Conte ge 
for the Opposite Party. 

The judgments of the Court were as follows : 

Bartley, J. 2— This Rule was issued upon the Chief Presidency 
Magistrate, Calcutta to show cause why an order made by him 


"Criminal Revision Case No. 540 of 1998, against the order of the Chief 
Presidency Magistrate, Calcutta, dated the 19th. May, 1958. 
(1) (1930) 35 C. W. N, 198. 
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on the roth May under which he directed that a certain bus would 
remain with the, complainant the opposite party in the present 
Rule, should not be set aside. 

The facta of the case are simple, and wo think that the law is 
the doctrine, that the Court will not permit the use of the proces- 
ses of the Criminal Court in order to enforce a purely civil right.° 

The petitioner in this Rule entered into a hire purchase agree- 
ment with the opposite party to "buy & motor bus, Amongst the 
stipulations in the hire purchase agreement, it was laid down that in 
default of payment of any instalment the owner firm could seize 
the bus and determine the agreement. There wasa farther clause 
in the agreement that the purchaser should notify any change in 
the address of the garage where the bus was kept. 


On the 3rd of May last a representative of the complainant 
firm máde a complaint to the Chief Presidency Magistrate, the 
gist of which was that the petitioner here had defaulted in payment 
of his instalments. He refused either to pay orto rerurnthe bus, 
and had removed the bus from the address where it was originally 
kept, without notice to the complainant. The petitioner had already 
defaulted to the extent of Ru 1665 and evidently did not intend 
to pay. In the above circumstances the complainant prayed for a 
search warrant to recover the bus. 

On this complaint the learned Magistrate passed the following 
order; “Complainant óxamined. Issue a search warrant for bus. 
If seized to petitioner on bond of Rs 1000.” The bus apparently 
was seized and made over to the petitioner, the opposite party in 
this Rule as directed. Then on the 19th May following a second 
petition was made before the Magisstrate in which it was stated that 
the petitioner, (the opposite party here) was not anxious to proceed 
further with the case, but as the accused objected to the bus being 
given to the opposite party on the ground that no offence had been 
proved against the said accused the petitioner (opposite party here) 
asked for process under section 406 of the Indian Penal Code. It 
is to be noted that not even at this stage of the proceedings did the 
learned Magistrate issue any process in connection with the crimi- 
nal offence alleged. i 

On that petition the learned Magistrate remarked that in his 
opinion there was good resson "to hold that the complainant's 
petition for feizure of the bua was justified, The opposite party 
admittedly did not pay many -months' dues on the contract and fur- 
ther removed the bus out of Calcutta without notifying the peti- 
tioner’s firm, In these circumetancas the petitioner was justified 
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in suspecting dishonesty and thinking that an offence had been 
committed. "The bus would remain with the petitioner." 

It seems perfectly clear to us that the order of the learned 
Magistrate was made without jurisdiction. The cass is one of 
breach of a hire purchase agreement and is not a criminal matter 
at al. The complainant firm have their rights under the contract 
into which the petitioner entered with them, and those rights- can 
be enforced in the ordinary way by an action in the Civil Court, 
The whole case appears to us to be exactly of the same nature as 
the case of Brajtndra Chandra De v. KE. S. Sarma (1) in regard to 
which Rankin, C. J. remarked “that the whole complaint from be- 
ginning to end was & device to get posession of the bus,” 

In the circumstances the present Rule must be made absolute. 
The order passed by the learned Chief Presidency Magistrate is 
set aside, and the bus must be returned to the custody of the per- 
son with whom it was originally found. The opposite party in the 
present Rule will then be at liberty to pursue hls remedies either 
in the Civil Court, or otherwise according to the -erms of the cor- 
tract between the parties. 


Khundkar, J. :—1 agree. 
P. R. Rule made absolute, 


(1) (1990) 45 C. W. N. 198. 





Before Mr, Justice C. Bartisy and Mr. Justice 
JV. A, Khundhar. 


SATISH CHANDRA DAS 
f. 


CHINTA HARAN SAHA AND ANOTHER,* 


Acquittal, judgment of, by appellate Court, if can be inter;ered with in revision 
by High Couri —Fallure of justice by mot having brought c judicial wind 
to bear upon the evidence. . 
The High Court bas power in suitable oases to interfera in revision with an 
appellate judgment of acquittal and although that power should be sparingly 
* Criminal Revision Case No. 1263 of 1937, against the order of N. Roy 
Chaudhury, Esq., Additional Subordinate Judge, Second Court, dated sist 
Angust, 1937, reversing that of A. Ahmed, Esq., Deputy Magistrate, Dwoca, 
dated the 15th July, 1937. 
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"RIMIMAL, exercised it would be wrong to refuse to exercise it In cases where there has been 
1938. a failure of justice by reason of the appellate Court not having brought a 
nem 

Satish Des Judicial mind to bear upon the evidence. 
v. Fawjdar Thakur v. Kasi Chowdhury (1); Shaik Bagn v. Raika Singh (2) ; 
Chinta Haran Saba. Pasiruita v, Aradulla (3); Nabin Chandra Chakraburity v. Rajendra Neth 
i Banerjee (4) referred to. 
Application for Revision under section 435 of the Code of 
Criminal Procedure. 
The material facts will appear from the judgment. 
Messrs, Sudhansu Sekhar Mukherjes and Satya Priya Ghose 
for the Petitioner, , 
Messrs. S. K, Basu and Surendra Mohan Das for the Opposite 


Party. 
| C. A. V. 
The judgments of the Court were as follows: 
May, 25. Khundkar, J.:—The two accused opposite party Kala Chand 
ix Saha and Chinta Haran Saha are brothers who were on the rsth 


July, 1937 convicted by a Magistrate under section 323, Indian 
Penal Code, for causing hurt to Harimati the wife of the accused 
Kala Chand, and were sentenced to undergo rigorous imprisonment 
for 6 months and to pay a fins of Ra. 200 each. The convictions 
and sentences were set aside on appeal, and it is against the 
appellate order of acquittal that this Rule is directed. 

Harimati a girl of about 18 years of age had been married to the 
accused Kalachand for two years. There is evidence to show that 
the husband and his family were dissatisfied over the dowry and 
ornaments which the girl had received from her relatives on the 
occasion of her marriage, and the mother and a brother of the girl 
have stated that they used to ill4reat her. 

On the rsth January, 1937 at £bout noon the accused Chinta 
Haran informed the girl’s family that the girl had hanged herself on 
the previous day and that she was lying unconscious, It is not 
disputed that though the girl had been lying ina stateof uncom 
sciousness for sometime, no attempt had been made to summon 
medical assistance. The mother of the girl proceeded to the 
accused’s house and found her daughter lying unconscious covered 
with a quilt. She summoned a doctor who found her condition to 
be so serious that he advised her removal to the MORD The 

(1r) (1914) L L. R. 42 Calc. 612. 

(a) (1914) 18 C. W. N. 1244. 

(3) (1929) 33 C. W. N. 576. 

(4) (1917) 18 Cr. L. J. 519, 
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girl was admitted into the Dacca Mitford Hospital where she died 
on the 1gth January without recovering consciousness. The medi- 
calevidence was that death was due to pneumonia and meningitis, 
Her body revealed marks of various injuries which included a 
number of bruises on the back, buttocks, and back of the thigh, 
and a ligature mark with abrasions across the throat. The opinion 
of the doctor who conducted the post mortem examination was that 
the injuries might have had some effect in causing pneumonia or 
meningitis, 

On the 16th January, the girl's brother Satish Chandra Das laid 
& first information, asa result of which a Sub-Inspector of Police 
conducted an investigation, which his own evidence shows to have 
been perfunctory. This investigation was closed with what is known 
as a “ Final Report ", the reason given being that the case was non- 
cognizable, In this connection the Police Officer also said: “We 
had no breathing time then on account of the election at the time. ? 
A very significant feature of this investigation is the fact that though 
two witnesses, Subol and Anil, to whose svidence reference will next 
be made, were examined by the Sub-[napector on the a4th January, 
the officer stated in the Final Report that no one saw Harimati 
being beaten. In cross-examination he had to admit that this state- 
ment was incorrect. The prosecution was launched as a result of a 
complaint subsequently presented by Satish Chandra Das to à 
Magistrate, | 

The witnesses Subal and Anil stated at the tris! that on the 
night of 4th January they were out canvassing for votes in com 
nection with an election, At about 9 P. wm they heard a woman in 
the house of the accused crying “ Babare, Mare, Marlo Re.” They 
went up to the house, and pnshing open a window saw the two 
accused "raising fista and blows on Harimati ", while some women 
of the household were standing and encouraging them, They 
expostulated with the accused who told them to mind their own 
business, It was after Satish Das lodged the Fire Information 
Report, that these witnesses met him and acquainted him with what 
they had seen, | 

The defence was a denial of the story of assault. On behalf of 
the accused it was stated that Harimati had tried to commit suicide 
by hanging after shutting herself into a room, and that the attempt 
had been frustrated with the assistance of some masons who 
happened to be working in the house and who had broken open the 
door. In support of this story the defence examinsd two masons 
and three neighbours The masons stated that they were working 
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at the rear of the house when they were called by Chinta Haran's 
wife. They went up, and peeping through a broken window saw 
the girl hanging, "They then broke open the door, and the girl was 
brought down. The evidence of the three neighbours was that they 
had not heard that the girl had ever been molested, and that they 
saw her lying in an unconscious or semiconscious condition on the 
14th January, and were told that she had tried to bang herself. 
The evidence of these neighbour witnesses is partly hearsay, and is 
negative and inconclusive. As regards the masons their testimony 
is of a character dificult to believe. The evidence of the Resident - 
Medical Officer of the Mitford Hospital was that a period from 5 to 
8 minutes is fatalin hanging. Yet the accused Kalachand had 
stated to him that the girl had been hanging for nearly 15 minutes. 
It is clear that Kalachand’s estimate of the time which it took 
to bring the girl down if indeed she hanged herself is the 
outcome of the story advanced on behalf of the defence that 
the girl bad shut herself into a room in such a way that it had 
to be broken open. After the girl hanged herself, something must 
have attracted the attention of Chinta Haran's wife, She discovered 
the girl hanging and then summoned two masons from the rear of 
the house. The masons first went to look through a broken 
window before they made their assault upon the door. In these 
circumstances it is impossible to understand bow the girl did not 
die of strangulation before she was brought down. The evidence 
of the defence witnesses does not ring true. 

The trying Magistrate who heard the witnesses depose was 
obviously impressed by the evidence of the witnesses Subal and 
Anil He stated in his judgment that he had considered their 
evidence very carefully. He adverted to the facts that there was 
nothing in their cros*examination to indicate that they were 
hostile to the accused or friendly with the complainant. He 
was satisfied that they were not biased against the accused or 
interested in the case made by the complainant. There are com 
siderations which the appellate Court quite ignored ; the injuries on 
the girl’s body—even excluding the mark on the throat—are 
unquestionably indicative of assault, and just such an assault as 
Subal and Anil say they witnessed. The oral evidence is consistent 
with the girs condition, and is not unsupported by probability. 
In circumstances such as were established in this case, the rer- 
sons which actuated the learned Additional Sessions Judge in 
setting aside the judgment of the trial Court are vague and im 
sufficient, The learned Additional Sessions Judge apparently 
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appreciated this position for in the concluding portion -of his judg- 
ment he has made the following observations :—'It appears to 
me to be one of those ‘unfortunate cases in which a young 
married girl bas to suffer indignities for no fault of hers, Asum- 
ing that the girl attempted to commit suicide as defence suggests 
there must have been some reason of her doing so. From read- 
ing the case asa whole one cannot butcome to the plausible 
conclusion that he was the victim of maktreatment. Morally 
probably all the household was indirectly guilty of Milling the girl 
but from the legal evidence the appellants are entitled to the bene- 
fit of the doubt for the offences with which they have been charged.’ 
Incidentally this observation would seem to indicate some confusion 
of issues. The accused were noton t eir trial for having com- 
passed the death of the girl but for causing hurt, and the evidence 
which bore directly on that question was the evidence of the 
witnesses Subal and Anil supported as it was by the injuries on 
the girl's body. How any real doubt arose about the evidence 
is not made clear. Two circumstances to which the learned Judge 
referred, the fact that the informer was not aware when he 
went to Thana that Subal and Anil had seen the assault of his 
&is'er, and the fact that they were what is loosely and inaccurately 
described as “chance witnesses * are not in.themselves sufficient 
reasons for discrediting their testimony. 

We de not wish to be understood as expressing an opinion 
upon the merits, It may be that upon a full and proper examin&- 
tion of all materials upon the record facts will smerge which will 
throw a real doubt upon the prosecution case, or it may be 
otherwise, 

All we desire to say is that upon a careful consideration of the 
judgment of the learned Additional Sessions Judge, we aro satis 
fied that he has not directed his mind to the evidence aud the 
circumstances on the record ina manner consonant with a proper 
exercise of appellate discretion. 

On behalf of the opposite party it is urged that this Court 
should not interfere in revision with an order of acquittal upon 
questions of fact, and a number of decisions have been cited as 
supporting this view. "Those casee are undoubtedly correct deter- 
minations upon the special facts to which each relates but we 
are unable to deduce from them a general rula that this Court 
must never interfere in revision with an appellate order of 
acquittal which has been occasioned by a’ failure to judicially 
examine and appreciate evidence, 
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In thecase of Faujdar Thakur v. Kasi Chowdhury (1) it was 
stated that according to settled practice the Court would not 
ordinarily interfere to set aside orders of acquittal in revision, 
But in that case, as appears clearly from the judgment of 
Fletcher, J. at p.624, there was no reason to think that the 
Magistrate whose judgment rested upon an appreciation of the evr 
dence that had been given before him, came to a wrong conclusion. 

In Skatk Bagw v. Raika Singh (2) this Court on an application 
of the complainant set aside an order of acquittal on the merits 
in a cassin which the trying Magistrate in his judgment while 
laying great stress on all considerations that might affect the 
credibility of witnesses for the prosecution, omitted to consider 
what might be advanced in their favour, and also failed to 
appreciate the corroborative value’ of an important witneés for the 
prosecution, 

In Basirxlla v. Acadulla (3) it was stated that in private pro- 
secutions where the Crown does not think it proper to move 
against an order of acquittal, the High Court should not ordinarily 
interfere, but it does so when it is satisfied that there has been an 
error of law committed by the acquitting Court or where there has 
been @ gross miscarriage of justice or in public interest. 

Nabin Chandra Chakraburity- v. Rajendra Nath Banerjee (4) 
was a case in which this Court in revision sst aside an appellate 
order of acquittal where the judgment did not contain a 
proper discussion of the evidence and of the questions in- 
volved. 

The cases referred to suffice to show that this Court has power 
to interfere in revision with an appellate judgment of acquittal, 
and that though that power should be sparingly exercised, it would 
be wrong to refuse to exercise itin cases where there has been 
a failure of justice by reason of the appellate Court not having 
brought a judicial mind to bear upon tbe evidence. 

This Rule must be made absolute. The order of the learned 
Additional Sessions Judge is set aside and it is directed that 
the appeal be re-heard by some other Judge in accordance © 
with law. 

Bartley, J. :-—I agree. 


P R Rule made absolute » 
Appeal to be re-heard, 
(1) (1914) L L. R. 42 Calc. Gra. (2) (1914) 18 C. W. N. 1244. 
(3) (1929) 33 C. W, N. 576. (4) (1917) 18 Cr. L. J. 51g. 
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DBefors Mr Justice R, E. Jack and Mr. Justice IV. A. 
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Code of Criminal Procedure (Act V of 1899), Section 203 -—Eugquiry —Dilatory 
and pretracted proceedings to be deprecated. 

In an enquiry under Section 202 of the Code of Criminal Procedure, dilatory 
and protracted proceedings should be deprecated and such an enquiry shouk not 
be dragged out for months. 

Application under Section 439 of the Code of Criminal Pro- 
cedure, 


The material facts will appear from the judgment. 


Masses, N. K. Bose, S. C. Talugdar, Dmifendra Kumar Dutt 
and Sowrindsa Kumar Guha Choudhury for the Petitioner. 


Messrs. A. C. Mukherjee and Bireswar Chatterjee for the 
Complainant. 

Mr. Probodk Chandra Chatterjee for the Crown, 

The judgments of the Court were as follows : 


Jaek, J. :—This is an application under section 439 of the = February, 24. 
Criminal Procedure Code on which the District Magistrate, 24- — 
Perganaa has been asked to show cause why an arder passed by 
the and Police Magistrate, Mr. T. P. Bhattacharjee, summoning Rai 

$Bahadur Ajit Nath Das under sections 344 and 323 of the Indian 
Penal Code, should not be set aside on the ground that the offences 
had already been compounded. This order was issued by the 
learned Magistrate after an enquiry on the complaint of Satish 
Chandra Koyal that his sister is being tortured by her father-in- 
law, Rai Bahadur Ajit Nath Das and her husband, Kunja Kishore 
Das, that she has been confined in an absolutely dark and 
insanitary room, beaten with a cane, is not being allowed sufficient 
food and is being systematically ilHreated. The complaint was 
dismissed under section 203 of the Criminal Procedure Code by 
the rat Police Magistrate after an examination of the girl on 16th 
May, 1937, but the District Judge on agth June, 1937, directed 
a further enquiry by some other Magistrate. The case was then 
*Criminal Revision Case No. 1005 of 1937, against the order of T. P, Bbatta- 
pharjee, Esq., Second Police Magistrate, Sealdah. 
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transferred to tha and Police Magistrate who directed the com- 
plainant to appear on 16th July, 1937, examined three witnesses on 
Jth August, 1937, three more on asth August, 1937, the girl her- 
self on 7th September, 1937, three more witnesses on 11th Sep- 
tember, 1937 and then adjourned the case to ssth September for 
crose-examination of the girl. On asth September, a petitior of 
compromise was filed by Shefalike Dassi and on 29th September 
the order complained of was passed,—the learned Magistrate hol- 
ding that the evidence disclosed that Shefalika Dassi had been 
wrongfully confined for more than ten days and therefore the offence 
could not be compounded. 

Such dilatory and protracted proceedings in an enquiry under 
section 202 of the Criminal Procedure Code are to be deprecated. 
It was never intended that such an enquiry should be dragged 
out for months in this fashion. Itis allthe more regrettable in 
this case inasmuch ason a careful consideration of the evidence 
recorded and after hearing what the girl Shefalika Dassi, had to 
say, we think that the order summoning the petitioners should be 
set aside and the order of the Police Magistrate dismissing the 
complaint should be restored. 

We find that there is no independent evidence of the alleged 
wrongful confinement or illtreatment of Shefalika Dassi. The fact 
that two of the witnesses are a dismissed servant and his son and 
the remainder are relations of the petitioners or the complainant, 
fits in with the statement of Shefalika Dassi that the complaint is the 
outcome of animosity against the Rai Bahadur because he has 
refused to continue giving money to her relatives and to his own 
relatives. She absolutely denied that she had been ill-treated in 
any way and continued to do so even after we had convinced her 
(as we think) that she need have nothing to fear from her father- 
inlaw or her husband if she was afraid to speak because of any. 
threats, She had no appearance of being ilktreated and assured 
us that she was living quite happily with her husband. We believe 
she is telling the truth. The complainant was hostile to the 
marriage of his sister from the first and goes so far as to say that she 
was seduced on a false pretext and then married to Kunja Kishore. 
With reference to the alleged confinement he says his sister was 
bolted into a room with the help of a carpenter and the lights taken 
off, but the carpenter has not been examined. If violent cries 
of the giri were heard, as alleged, outside the house, there seems 
to bes no reason why independent witnesses could not have been 
obtained. Her brother, Bimalendu Koyal, witness No.8, says 


Vot. LXVII] HIGH COURT. 


that he heard of ill-treatment and when he went to the petitioner's ' 


house he saw it but does not state specifically what ill-treatment 
he saw, Another brother of the girl, Sudhir Kumar Das, P. W, 3, 
says that he saw the petitioner No. 1 assaulting the girl one day 
and again on the 1st or and of May last but since then he has not 
been to the house, Even if this were true, it is no evidence of 
the particular assault and confinement complained of. Witness 
No.1, Bijoy Krishna Das, a nephew of the petitioner No. 1, 
speaks of beating three years ago, confinement! in Magh before 
last and beating also at that time. He says that on the 8th of 
May Shefalika’s brother took the police to the house, but of this 
siatement there is no corroboration. The statements of P. W. s, 
Surendra Mohan Santra, petitioner’s nephew, with reference to 
beating or confinement, are extremely vague. P. W. 6, Nagendra 
Nath Ganguly, is a dismissed servant of the petitioners and 
P. W.:, Chandidas Ganguly, is bis son. No reliance can be 
placed on their evidence. The evidence of P. W. 7, Ramendra 
Krishna Das, another nephew of the petitioner, is all hearsay. 
The only other witness is P. W. 2, (a maid servant who took 
Shefalika Dassi to school) cited to prove that she had been at 
school, and that she was literate in spite of her denial that she 
is able to write. Certain letters (Exts. : to 6) alleged to have been 
written by her to her father, brother and mother have been filed. 
She denies that she wrote those letters, but even ifthey are her 
letters they do not support the allegations in the complaint with 
the exception of two lines at the end of the letter, Exhibit r 
which run as follows : 

"Dada, mar saite pari na, Khele dai nai, toomi siggir esko” 
(Brother, I cannot any more tolerate beatings, they give me nothing 
to eat, come soon.) 

These two lines have been added in a different handwriting 
and with a different pencil from the rest of the letter, and even 
if the rest of the letter was written by Shefalika to her brother, 
we think it probable that these lines formed no part of the original 
letter and were probably not written by the writer of the original. 

On the whole, therefore, we think there is no reliable evidence 
in support of the allegations inthe complaint. Accordingly, we 
set aside the order of the Magistrate summoning the petitioners 
under sections 344 and 323 of the Indian Penal Code. 


Khundkar, J, :—I agree. 
POR Aule made apsolute ; Order set aside, 
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APPELLATE CRIMINAL. 
Before Mr, Justice C. Bartley and Mr. Justice N. A. Khundhar. 
EMPEROR 
t. 
AFSARUDDI« . 


Soinder of charges — Murder, charge ef, if an offence of the same kind az a 

charge of grievous hurt—Cods af Criminal Procedure (Act V of 1898), 

Section 2534—1ndiam Penal Code (Act XLV ef 1860), Sections 302 and 325 

charges under, if can be joined. 

A charge of murder is not an offence of the same kind as a charge of grievous 
hnrt within the meaning of section 234 of the Cods of Criminal Prooedure. 

It is not desirable to lump together two offences under one head of 
charge. 

In a case where an accused was put upon his trial under a single charge 
bat under two heads with respect to three separate incidents—two Involving 
charges of murder and the other the charge of grievous hurt--whioh did not 
form part of the same transaction and had no connection between the three}; 
and when two separste offences of murder were lumped together under one 
head of charge : ‘ 

Heid, that the proper procedure 1s to frame two separate charges under sec- 
tion 302 Indian Penal Code and the charge under section 325 Indian Penal 
Code cannot be legally joined with them mud the charge under that section, if 
proceeded with, must form the abject matter of a separato trial. 

Reference under section 374 of the Code of Criminal Proce- 
dure and Appeal by the accused. 

The accused was convicted and sentenced to death by the 
Sessions Judge of Tippers. 

The material facts will appear from the judgment. 

Afr. Amarendra Narain Bagchi for the Appellant. 


Messrs. D. N. Bhattacharya and Bireswar Chatterjee for the 
Crown. 


The judgments of the Court ware as follows: 

Bartley, J. :—This isa Reference under section 374 of the 
Code of Criminal Procedure, made by the learned Sessions Judge 
of Tipperah. Ths facts of the case are peculiar, and ws may say 
at once that we have no option, in view of the procedure which 
has been adopted in the Courts below, except to set aside the con 


*Criminal Appeal No, 290 of 1938 and Criminal Reference No. 10 of 1958, 
against the oonviction and sentence of S, S. R. Hattlangadi, Esq., Sessions 
Judge of Tippera, dated, ath. April, 1938. 
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viction and sentence, and remand the case for a propef trial in 
accordance with law. 

The facts briefly. stated are as follows: On ths night of the 
28th November last, the accused Afsaruddi apparently as the 
learned committing Magistrate puts it, ran amuck, and according to 
the.prosecution evidence killed his wife Rosmatanneasa by hitting 
her on the head with a grinding stone. He then ‘appears to have 
gone to the house of one Altabali a neighbour of his and attacked 
him with the stone. Altabali was knocked unconscious but was not 
actually killed. Then the accused went to the house of his sister's 
husband, and told the latter that the accused’s mother was ill 
There was some sort of altercation as the'sister’s husband refused 
to accompany him, whereupon the accused attacked ‘him also with 
& piece of stone and killed him. 

In connection with the occurrence there were three separate 
first information reports lodged with the police, One was lodged 
by Asmat Ali, the brother of Tamijuddi, the murdered man, and 
the second by Ali Asraf, the son of Altabali, whose father wes the 
victim of what. amounted to grievous hurt. A third: information 
was lodged by Aptabuddin, the father of the decessed woman, who 
reported to the police that his sor-in-law had murdered his own wife. 

In the committing Court, the learned Magistrate framed one single 
charge with two heads. "The first head was that the accused com- 
mitted murder by intentionally and knowingly causing the deaths 
of Tamijuddi and Rosmatannesas. The second head was that he 
voluntarily caused grievous hurt to Altabali, "This charge was not 
altered by the Sessions Judge, and formed the basis of the trial. 

Now, it seems clear to us that the trial in the Court 
below has been vitiated by misjoinder of charges The 
accused has been put upon his trial with respect to three 
separate incidents, two involving charges of murder, and 
one the charge of grievous hurt. It cannot be contended that 
these incidents formed part of the same transaction as according 
to the prosecution case they occurred at different times and in 
different places during the same night, and there is no evidence to 
suggest any connection between three, Further the charge cannot 
be sustained on the ground that it deals with more offences of 
the same kind committed within a space of twelve months. The 
charges of murder are undoubtedly charges of the offences of the 
same kind, but the charge of grievous hurt is not, We may observe 
also in this connection that it is undesirable to lump together 
two separate offences of murder under the one head of charge, 
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The general rule that separate offences sbould be separately charg- 
ed is definitely one which applies to the facts of the present case. 

A further difficulty arises from the manner in which the charges 
have been framed in the case, As noted previously there were 
three separate first information reports lodged with the police in 
connection with the occurrences on this particular night, So far as 
the record goes it would appear that all the three informations 
were put before the jury. It does not appear to have occurred to 
the learned Judge to consider the effect of the provisions of section 
16s of the Criminal Procedure Code, in the circumstances of the 
particular case, though it is obvious that the question of the ad- 
missibility of the three so called first information reports in the 
fame case is one of considerable importance in law. 

For all these reasons, the present reference must, in Our opi 
nion, be rejected, and the case must be sent back to the Court 
below for a proper trial in accordance with law. On the evidence, 
lt seems clear that the joint trial of the two charges of murder and 
one of greivous hurt cannot be supported, and the proper proce- 
dure to be adopted is to frame two separate charges under section 
302 of the Indian Penal Code against the accused peraon in res- 
pect of the deaths of Tamijuddi and  Rosmatanneses These 
charges may be legally tried together under the provisions of 
section 234 of the Code of Criminal Procedure. The charge 
under section 335 of the Indian Penal Code cannot legally be 
joined with them and the charge under that section if procesded 
with, must form the subject matter of a separate trial. 

Lastly we would advert to the question which may arise in 
connection with the first information reports We draw the 
attention of the learned Judge of the Court below to the desirabi- 
lity of considering the effect of section 16s of the Code of Crimi- 
nal Procedure. The references in the first information to the 
assault upon Altabali are clearly inadmissible in a trial for the 
murder of two other people, and should not be allowed to go to 
the jury. The same observations apply to any references to the 
aseanit upon Altabali which may occur in the confession made 
by the accused, 

In the result we set aside the convictions of the accused 
Afsaruddi under sections 302 and 325 of the Indian Penal Code, 
and the sentence passed thereunder, and remand the case to the 
Court below for retrial in accordance with law. 

Khundk ar, J. :—1 agree. 

P. R. Appeal allowed ; Comviclion se aside : 
Case sen? dack. 


vor, LXVIi.] uíaH coui. 583 
CRIMINAL REFERENCE. 


Bofors Me. Justice C. Bartley and Mr. Justice N. A. Khundkar, 
N. MUKHERJEE, CIRCLE OFFICER, VISHNUPUR Cruna. 
p. 


RAMEINKAR PALIT AND oTHERS.* 


dndian Penal Coda (Act XLV of 1860), action wuder—Naraji petition against 
the enquiry reperi —Furtker enquiry, tf io be made—Cognisencs of an 
offence wader section 183 Indian Penal Code, when can be taken. 


When Narafi petition is submitted before a Magistrate against the report of 
an officer, the Magistrate should anquire into the allegations made therein adi- 
cially before taking any action under section 182 of the Indian Penal Code. 


Cogaizance of an offence under section 182 Indian Penal Code cannot be 
taken without a written complaint by the officer to whom the complaint is 
made oc some otber publio serraot to whom that officer Is subordinate. 

Reference under section 438 of the Cods "of Criminal 
procedure. 


The material facte will appear from the following. 


Reference. 

1. . A brief analysis of the case. 

The petitioners along with about 120 persons submitted a peti- 
tion to the District Magistrate, Bankura, in which they enumerated 
their grievances from which the villagers under a Union Board were 
suffering on account of various illegal and unauthorised acta of the 
President and Secretary of the Union Board and prayed for redress 
by an enquiry by himself or by the Sub-Divisional Officer, Vishnupur. 
The District Magistrate sent the petition to ths Sub-Divisonal 
Officer, Vishnupur, for disposal. The latter Officer asked the 
Circle Officer, Vishnupur, to enquire and report about the alloga- 
tions contained in the petition, The Circle Officer submitted & 
report in which he said that he did not believe the allegations 
against the Secretary of the Union Board to be true. On this 
report the Sub-Divislonal Officer directed the issue of the notice 
on the petitioners to appear in Court and show cause why they 
should not be prosecuted under section 182 Indian Penal Code, 


*Criminal Referenco No, 27 of 1938, by G. Banerfes, Esq., Sessions Judge o ' 
Bankura, recommen dihg that the order of N. Das, Esq., Subdivisiona] Magistrate 
of Vishnupur, dated the 4th January, 1938 be quashed. 
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as it appeared to bim that the specific allegations made by the 
petitioners were either false or groundless. On receipt of the 
notices, the petitioners appeared and showed cause stating that 
there has not been a proper enquiry into their allegations and 
they said that they had committed no offence and prayed that an 
enquiry into these allegations might be made either by the Sub- 
Divisional Officer himself or by the Sub-Deputy Magistrate, On 
this petition the Sub-Divisional Officer recorded this order :— 
"The six persons appear and show cause I am not 
satisfied. The Circle Officer went to the locality and held 
an inspection with regard tothe various items of the petition of 
the villagers and his report clearly shows that the petitioners made 
false and frivolous charges. No further enquiry is necessary, I 
take cognizance of this case, Accused Ramkinkar, Harisadhan, 
Krishnakinkar, Bholanath, Srikantha and Sanatan Khan are 
arrested under section 182, Indian Penal Code and directed to 
give bail of Ra. roo each. Ask the Circle Officer, Vishnupur, to 
submit list of prosecution witnesses in consultation with the Presi- 
dent, Union*Board.” 

a, Tke Order recommended for revision. 

Tho whole of the above order. 

3. dn what particular portion of that order ths Court making the 
réference considers an error on a point of law to exist. 

In the case of Abdul Hakim Khan Chawdhsi v. Emperor 
(1) the facts were that three persons asnt a petition to the 
Superintendent of Police, Rajshahi, in which there were some 
allegations of .extortion and bribery against a Police Sub- 
Inspector and which ended with a prayer that the Superintendent 
of Police might protect the men so that they would not be 
oppressed, The Superintendent of Police sent the petition to 
the District Magistrate for enquiry. An enquiry was held and the 
Sub-Inspector was put on his trial under section 384 Indian Penal 
Code but was ultimately acquitted. Thereupon the trying 
Magistrate made an order under section 476 Criminal Procedure 
Code complaining to the Magistrate against the petitioners before 
the Superintendent of Police for their prosecution under sections 
$11 and r82 Indian Penal Code. Against thie ordera Rule was 
issued by the Hon'ble High Court. The Hon’ble High Court held 
that the Rule should be made absolute on the following grounds :— 

Section 18a Indian Penal Code is one of the Sections mem 
tioned in section x95 (1) (a) Criminal Procedure Code and under 

(1) [ioga] A. I. R. Calo. 511 
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that section no cognizance can be taken of an offence under section ` 


183 except on the complaint in writing of the Public Servant before 
whom the false information is given or some other public servant 
to whom he is subordinate. In the reported case the false infor- 
mation was given to the Supeintendent of Police but no complaint 
in writing was made to the Magistrate either by the Superinten- 
dent of Police or by any other officer to whom the Superintendent 
of Police was subordinate. It was laid down that under section 
195 (1) (a) Criminal Procedure Code no cognizance can be taken 
of an offence under section r83 Indian Penal Code except on 
complaint in writing of the public servant before whom the falss 
information was given or some other public servant to whom he is 
subordinate. 

In the present case the facts are stronger than the facts of the 
reported case. Here an application was filed before the District 
Magistrate. The District Magistrate sent the petition to the Sub- 
Divisional Magistrate for enquiry. An enquiry was held by the 
Circle Officer, who submitted a report. The petitioners were not 
satisfied with that report and asked fora further enquiry by ths 
Sub-Divisional Officer himself or by the Sub-Deputy Magistrate 
but no such enquiry was made. Under these circumstances it 
is quite clear that the learned Sub-Divisional Officer could not 
take cognizance of a case under section 183 Indian Penal Code 
against the petitioners except on the complaint, in writing, of the 
District Magistrate, before whom the peticion was filed or some other 
public servant to whom he is subordinate. 

In another case, Charles Johns v. Emperor (1), it was heli 
that when there is a Nuraji petition after a case is reported 
to be false one by enquiry, it would be highly improper to pro- 
secute a man under section 182 without enquiring into that Naraji 
petition, This contention is also [supported by the ruling 
SAekandar Mia v. Emperor (3). In the case of. Munshi Isser and 


another v. The King Emperor(3) it was held that a person. 


who lays information to the Police is entitled to have his 
case judicially determined before he is called upon to answer the 
charge of giving false information under section 183 Indian Penal 
Code. Inthat case it wasalso held that where on-the Police 
reporting an information to be false, the Inspector of Police pur- 
porting to act under section 195 Criminal Procedure Code granted 
sanction for the prosecution of the informant under section 


(1) (1932) A. I. R. (Calo.) 550. (a) [1933] A. I, R. Cale, 614, 
(3) (1910) 14 C. W. N. 755. 
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r82 Indian Penal Code and the Magistrate took cognizance of 


the offence, the Magistrate was not right in taking cognisance of 
the offence, without the complaint of the public servant to whom 
the alleged false information was given. 

4. The grounds upon which, im the opinion of suck Court, the 
Order should £s reversed. : 

In my opinion the learned Magistrate should have enquired 
into the allegations made by the petitioners, judicial when they 
submitted a Naraji petition against the report of the Circle Officer 
before taking any action under section 182 Indian Penal Code. 
Iam also of opinion that the learned Snb-Divisional Officer bad 
no jurisdiction to take cognizance of a case under section r83 
Indian Penal Code against the petitioners without & written com- 
plaint by the District Magistrate or some other public servant to 
whom that officer ia subordinate. The proceeding under section 
182 Indian Penal Code started against the petitioners should there- 
fore be quashed. 

I therefore recommend that the proceedings against the peti- 
tioners may be quashed or such other order may be passed as the 
Hor?'ble Court think fit. 

The explanation of the trying Magistrate is enclosed here- 
with, 

Messts. Mahima Mukul Hasra,  Radhikaranjan Guha and 
Satyendra Nath Sanerfi in support of the Reference. 

No ons for the Crown. 

The judgment of the Court was as follows : 

We accept this Reference for the reasons given by the learned 
Sessions Judge of Bankura The proceedings mentioned in the 
Reference are accordingly quashed. 

It wil be open to the parties to take any further steps in 
accordance with law as may. appear to them to be advisable. 

P. R : Reference accepted, 
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Abetment, efence o/—Consclicn, when te be sustained—Agreeusni with 
the pariy committing the crime befere the crime was acinuly com- 
mitted, i/ te bs colablished. i 

B and P who ware friends, both fell ia Icve with a girl and made overtures 
to her. It drew the attentioc of the father of the girl and be arranged 
her marriage. On the night of the marriage, B attacked ber with a dao 
and inflicted injuries on ber. Both B and P were arrested, B confessed 
and they were jointly tried and convicted. B was convicted for commit- 
ting the crime and P for abezrpeat of it. P alone appealed : 

Held, that in order to sustain a conviction for abetment there must bs 
evidence to show that the person charged with abetment had come to 
some agreement with the party committing the crime before the crime 
was actually committed. It is not enongh to show thateach of the 
accused stated to witness that they would commit crime and it will 
therefore be deduced that one of them {instigated the other. There must 
bs distinct evidence of agreement.oc instigation belore a man is convicted 
of abetment. Panchkari Banerji v. The King-Emperor (i 

Accused cannot bs convicted simp'y oa the ground there was in law a pre- 
sumption under section 47 of the Calcutta Police Act, which the accused 
was not able to iebut —Duty of Court In such case; see Gambling — 

Acquiescence, meaning of ; see Refund ene se 

Acquisition under Calcutta Improvement Act, effect of — Lessor and lessee ; 


see Apportion meat see es * 


Acquittal, Judgment of, by appellate Court Failure of jastics by n 
baviag brought a judicial mind to bear upon ths evídence — High Court, 
if oan interfere ; see Revision (ss ete 

— — , judgment af, by appellate Court, if can be interfered wlth in 
revision by High Court —Fallure of justice by not having brought a 
judicial mind to btar upon the evidence. 

The High Court has power in suitable cases to lnterfere in revision with 
an appellate jodgment of acquittal and although that power should be 
sparingly exercised it woud be wrong to refuse to exercise itin cases 
where there has been a failure of fustice by reason of the appellate Ccurt 
not having brought a judic'al mind to bear upon the evidence. Satish 
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-—— —— for recovery of money paid for a consideration which bas failed, Jf 
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of involunta:y sales ; sre Refond m eo 
Addittonal rent for excess ares—Stipulation in KabuHst— Proceeding under 
Section 105 of tbe Bengal Tenancy Act; sre Rent om es. 


Admission, kew far binds a pariy— Returns ond old papers filed in the 
CsHacteratt, tf cam be discarded — ASt mecning of—Tnah maj, 
evidentiary value of— Valus of Thak euiesy, rive (nnwe survey and 


Collecterate papers, if uniferm - Regulation XLVII of 17903 end - 


Regulation VIII ef 1805. i 


The admission In a previous document is not binding upon the party, but 
ite only effect is to shift the burden as against the party making the 
admission, 


A party making an admission is at libty to prove that bis admissions 
were mistaken oc untrue and is not estopped or concluded by them unless 
another person has been Induced by them to alter his condition. 


Regulation XLVIII of 1793 prescribes a general register of ostates and 
quinquenntal register of mutations, Regulation VIII of 1800 also provides 
for a Pergana Register showing the villages of each estate in the Pergana 
and an intermediate Pergana Register tb show divisions, transfers, etc. 

The various returng filed by the proprietors giving the assets of their estates 
village by village, which were called Ekja! Panchisona and by other 
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Admission —(Contd 1) 
names were very old and which ware in the nature of returns and accepted 
by the Collector as correct could not bs discarded, 

The word ‘Asli as used In a Thakbust mip means the original settlement. 

The evidentiary value of a Thak map showing division of Mabals cannot 
b> igaored. 

The Thakbust map which preceded the revenue survey map was lotended 
to guide the revenue surveyor who was supposed to put Jn the estate 
boundaries to be found in the Thakbust maps. The value of the records 
of the Thak survey, and of the revenue survey and also of the Collec- 
torate papers is not uniform. Ral Bahadur Brojendra Mohan 
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Adverse posession against co-abarer, what constitutes ; see Partition suit s. 

Alding and abetting a crime- Indian Psnal Code (Act XLV ef 1860) 
citon 107— Cenviciion of— Frosecution, duty 0of—Non-eaamination of 
a particular witness — Non-reference to minor details tn the case, if 
amounts te misdirection. 

Alding oc abetting by any act done elther prior to or at. the time of the 
commission thereof amounts to an offence contemplated by section 107 of 
the Indian Penal Code. [tis nct incumbent on the prosecution to call 
any particular witness or witnesses when there is reasonable ground for 
the Public Prosecutor to come to the conclusion and belief that such 
witness or witnesses will not speak ihe truth or If he-belleved that the 
evidence of such person was wholly unnecessary for the trial. 

Non-reference to minor detalls of the case will not amount to misdirection 
or non-Cirection, 

Where the effect of the evidence led by the prosecution was that the 
accused was one by whom the actual perpetration of the crime was alded 
and abetted at the very time when It was committed : 


Held, that the accused was rightly convicted fcr alcing and abetting the 
principal offender. Birinchipada Dafadar v. The King-Bmperor 
or abetting by any act done either prior to or at the time of the 
commission thereof amounts to an offence coatemplated by sectloa 107, 
Indian Penal Code ; sre Aiding and abetting a crime T ei 
Amendment of claim by mortgagee after trial, if maintainable— Attempt 
by amendment to make settled estates liable in bands of mortgagor's son 
for mortgage debt-—Settlement of estate by mortgagor ; see Mortgage ... 
Appeal—Bengal Tenancy Act. (VIII of 1855 as amended by Act IV of 1928), 
section 174, clause (5) — Deposit of the amount recoverable in execution, 
a condition $recedent —No deposit aleng with the memorandum of 
appeal—Such appeal, if incompetent. 


The deposit of the amount recoverable ia exxu tioa of the decree as cog- 





PAGER, 


45 
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Vor, LXVII.] ikbkx or cAses, — : 


Appeal—(Cexta : ) 
templated by section 174 clause (5) is a condition precedent or at any 
rate a contemporaneous act in connection with the admission of the 
appeal, x 
An appeal against an’ order refusing to set aside a sale made under the 
provisions of section 174 of the Bengal Tenancy Act will be incompetent 
if not accompanied by a deposit of the amount recoverable in execution 
of the decree. Bldhabaia Dasi v. Rai Sahib Kamudnath Das ... 
——, admission oí—Deposit of amount recoverable In execution of decres~ 
Bengal Tenancy Act, section 174 clause (5) 4 see Appeal... vis 
———,, if lles to High Court —Decree of lower appellate Court made without 
furisdiction— Civi! Procedure Code, sectloo 100 3 see Rent suit - 
——— against order appolnting a receiver but no person actually appointed, 
if maintainable ; see Limitation "E i 
-———— against order refusing to set asides sale under secilon 174 of the 
Bengal Tenancy Act, when competent ; see Appaal ése one 
—— to Assistant Commissioner, if competent Assessment appealed from 
purported to be one mede under section 25(4) of the Income Tax Act; 


sg Revenue ene see 
Appellate Court, if can make in a mortgage sult, one or more respondents 
personally Hable for coats ; sse Mortgage sult -— was 


——— —— Court, if can refuse to admit evidence admitted by the trial Court 
on the ground of its having been produced at a jate stage—Civil Proce- 
dure Code, Order 13, ruts a ; see Evidence, admission of ... wae 

. Application, if borred—Bengal Tenancy Act (IV of 1928), section 26F, 
application under — Deposit made the day following the application was 
made — Circumstances explained — Such application, if bar: ed, 

A notice of trafasfer of an occupancy holding wae filed on gth Deosmber, 
1937. An application under section a6F of the Bengal Teoaacy Act was 
filed on the a6th January, 1937. The money which had to be deposited 
was paid into the treasury on tbe following day. The application thero- 
upon was rejected as time barred, It was stated by the petitioner that 
they brought the money with them and hadit ready at the time of 
making the application bot under certaln circumstances which they 
explained, it could not be put into the treasury, 

Held, that the application was properly filed. Manliel Pal v. Goar 
Chandra Das one iis 

— ———— for review of an order, by a decree-holder— Mistake of law on 
tbe face of the record--Sucoessor of the Jodge who passed the order, If 
can entertain pleaders of (he parties and the parties themselves ; see 


Review v "m 
Apportlonment— Principle of— Meaning of— Lessor and leesee— Meourasi 
Vokarari lease. 


As between loseor and lessee the. acquisition under the Calcutta Improves 
ment Act, 1911, should not place either. party in a better or a worse 
position than he was before the acquizition. The acquixiticn transfers 
the propeity Into a cerialn sum of money buc the rights of the parties 
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Apportionment — Contd.) : 1s 


relatively to this sum are the same as they were with reference to the 
property, 


Where a property is subject to a lease, ihe total compensation for the 
property should bs the sum total of the compensation payable In respect 
: of the interests of the lessor and lessee. If tke total compensation is 
not, however, arrived at by separately calculating the Interests of lessor 
and lessee, the amount should be divided between them In such propor- 
tions as would represent the value of thelr respective interests, Hence 
whatever is obtained by one party, the other takes the balanca. In an 
apportionment between lessor and lessee, it ought not to make a 
difference. : 
Apportionment is not mere division, but division in the proportion of the 
Interests òf- the parties concerned. Surendra Nath Sarkar v. Pyari 


‘Charan Law ià rais 
— megen —, what ig ; see Appo tlon ment ena sae 
Asli, meanlog of—Thakbust map ; see Injunction ase ni 
Asses&mernt to super tax for same year made more than one year after end 

of that year or demand for Income tax, validity of ; we Revenue eo 


to super tax for sare year made more than ope year after end of 
that year or demand for Income tax, validity of— Firm absolved from 
Hability to super tax by registration — Cancellation of m by 


Commissioner of Income Tax ; see. Revenue iv Per 
Assignment by leesee elder granted subject to a conditlon against 
assignment ; ses Lease ivi ous 


Attestation, meaning ef-—Aiterting milnsss, signature of in the presence 


of the executant, if imperative ~ Sub-Registrar, signature of, if also 


to be proved to have been in the presence of the executani, 


Under the amendeil definition of the word ‘attestation’ ibis not necessary 
for the attesting witness to witness the signaidre of the exocutant. It 
will be enough for the executant to execute the document and at a later 


point of time to acknowledge his signature in the presence of tho attest- 


ing witnesses. 

An attesting witness must put his algoature in the pre ence of ths 
executmnt that is to say if he was present at the execution of the instru- 
ment ha must put his signature in the presence of the executant oc if he 
is the person to whom the acknowledgment of the signature is . made he 


must put his sigoatare in the presence ot the executant, 2s a i 


In order to presume attestation by ihe Sub-Registrar the fact that the 
Sub-Registrar put bis signature on the mortgage bond in the presence of 
the executant must be proved by evidence. Atal Chandra Bhaduri v. 


Krishna Charan Dey Sarkar ii d 
Attesting witness, if to witness the signature of the executant; ses 
Attestation eee "9.5 


—— — ^ witness, sigoature of, ‘In the presence of the executant, if impera- 
tire H see Attestation - s aes .93 


Paart, 
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51 


31 


31 
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Auction-purchaser, when can apply for refund: of purchase money ; see 
Refund 


bi asit Ret e 


seeking for refund of purchase money—Principle and 
nature of such action ; eee Refand T m 

Auction sale—Duty of decree-holder to let the Intendlug purchaser know the 
nature of title ; ses Refund wee - 

. _ Beneficial owner bound by the result of suit by or against benamldar ; sre 
Sult for possession "T T 

Bengal Tenancy Act, Chap X— Which kind of enzry conclusive; ses 
Mokarrari lease 





» Sec, 26, scopy of—Occupancy right and not tho 
holdiog is extinguished—Landlord entitled to re enter ; see Occupancy 
holding 





, Seo. 26F—Questlon of title; see Revision” ass 
om, Soc, 26F., application under—Deposit made the day 
following the making of applicatlon—Delay explained ; se Application, 
i barred 








Lr 





, Sec. 26F, Sub-Sec. (5)- Application for preemption 
made by a person who ceased to be the immediate landlord before ordet 
under Sab-Section (5) was made ; see Pre-empticn ses - 
—— , Seo. £6].— Recovery of landlord’s fee—Tenancy, 
if mouras! makarrari ; see Res judionta e" ete 
— , SOC, IOC, proceeding  undec— Additional rent for 
excess arot —Stipulation In Ksballat ; sse Rant m us 
— ——— , SOO, IOO (as amended in 1988), applicable to as 
sult for assessment of fair and equitable rent— Application for withdrawal 
of proceeding under section 10% took place before amendment ; ses Rent, 
asemeni of | 


Ld ial m ie Md 














aaa Lia 


, Sec, 115C.—Second appcal— Additional reot for 
excess area accorling to the stipulation in Kaboliat— Proceeding under 
section 105 Bengal Tenancy Act ; sse Rent 





om, Sec, 146A—Clauses in the mb section cannot be 
read disfunctlrely ; see Decree, nature of T "T 


(Vil ef 1885 as amended by Act IV of 1925), 
section 140A, sub-section (3)— Sub clauses of that section, if to be read 
disjunciisely-— Holding wot fully represented in compliance with the 
section Decree passed to be treated as meney decree. 

According to the literal meaning of the words in sub-section 3 of 


section 146A of the Bengal Tenancy Act, the clauses in the sub-section 
cannot be read disjunctively. 


So in a rent salt brought under the provisions of sub-seczion (3) of 
section 146A of the Bengal Tenancy Act, if the defendants did not fulfil 
all the requirements mentioned in the four sub-olauses of that section, 
tha holding cannnot be sild to be fully. represented and the decree 
passed in such a suit must be treated as a money decree Chandrakanta 


Lid 











Bal Munshi vx. Saharall Shelkh deem eto 


* 


* 
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393 


Paag, 


tik 


467 


294 - . THE CALCUTTA LAW JOURNAL. (Vou. LXVII, 


Paar. 
Bengal Tenancy Act,, section 146 sub-section (3)—Effect of not fulfilling 
all the requirements mentioned in the four sub-clauses ; see Decree, 
nature of ii is 467 
———— —Á section 1¢3—Appeal, if lies to High Court-- Decree 
of lower appellate Court made withont jurisdiction ; see Rent sult we. - 484 
(VIN of 1885), secHem 153, policy underlying — 
Decree of the lemer appellate Court passed without jurisdiciien — Ne : 
appeal to the High Court against that decres— Decree of the lower : 
appellate Court, when without Jurisdiction, erdinarily appeal lies to the T 
- High Court—Civil Procedure Coda (Act V of 1908), section 100, 
The policy underlying section 153 of the Bengal Tenancy Act is that the o 
decision of the trial Court should be fina] in cases to which that section 
- applies ; and therefore a decree of the lower appellate Court which is 
made in clear contravention of that section, is Hable to be set aside on 
the sole ground that 1t is made without jurisdiction. m 
When a decree has been passed without jurisdicilon, an appeal lies - 
^ precisely in the same way asif it had been made with jurisdiction, 
Where, therefore, by reason of the provisions of section 153 of the Bengal 
Tenancy Act, no appeal lies to the High Court froma decree of the , 
tis lower appellate Court if passed with jurisdiction, no appeal also wili lie, 
’ If the decree is passed without jurisdiction, 
n>, Where a decree of the lower appellata Court is without jnrisdiction, an 
appeal will ordinarily lle to the High Court under section 100 of the 
: Code of Civil Procedure on the ground that the decision is contrary ‘to 
law, having been made without Jurisdiction. Hrishikesh Chakravertty 
v. Nilmadhab Chattopadhaya i Vs 4^4 
, sectlon 153, policy of ; see Rent sult... iss 484 
ty section 182—'Holds' —T1me ; see Ejectment = 59 
—— Ó—— 2, gection 182—Tenancy created by contrcat— 
Acquisition -of occupancy right not contemplated by parties ; ses . 
Ejectment = Pu on 59 
— — ection I191— Zemindar granting a mokarrari lease In 
respect of lands comprising his asli lands and diara lands accreted to his 
estate at a consolidated rent—Reveoue officer settling rent payable by 


mokarraridar of the diare portion under section 104 of the Bengal 
Tenancy Act ; see Mokarrari lease en "e" 208 
Bequest, absolote—Further interest given merely after or on the termina- 
tion of donee's Interest — Absolute interest, If cut down ; see pepas H 
abeolute — SN n" 237 
——, ff absolule — Interpretation of Will Fu‘ ther interest given merely 
afler or on the termination af douce’s interesi— Absolute interest, if — 
cul down. 
The word @@Ka used In a Will means death or absence. - ou 
Where the terms Indicate that a bequest ls an absolute one and further 
interests are given merely alter or on tke termination of that donee’s 
interest and not la defeasance of ft, the absolute Interest Is not cut down 
"m and the further interest fail, : 


rn - 


ed 








pc n d 
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Bequest — (Contd) 1 
Where the terms of a Will provided that on “the death of the tate 
wife and one of the son's wife, the testatoc's second son B would get tha 
aforesaid two properties in absolate Interest ( fF KF ) and then it was 
further provided that at the time of the WII] there was no grandson 
living, but if any grandson should be born, then falling his own sons and 
: faillag those ia whose favour provision has already bsen made the 
grandsons would get the properties absolutely, falling that the daughters 
would get them: 
Held, that it was clear from the terms that the Intention of the testator was 
to make an absolute gift fu favoar of B. Haradhone Ghose s. Dasae 
rathi Mukhopadhya T - 
made by- a taluqdar to a person who would have NER according 
to the provisions of the Oudh Estates Act, effect of—Oudh Estates Act, 
section 14 ; ses Succession s “as 
Bill of lading, delivery of, to shipper by shipowner without recelving mate's 
reoelpt in exchange — Whether a "oos act as against vendor ; ses 
Shippmg -  .. in "T 
=—— ofladirg is nota negotiable Instrument like a bil of xe. j see 
Shipplog ies srie 
Bilis of lading, rights of ‘bona fide tranferee of, T— the real owner ; ses 
Shipping T s. 
Boumlary dispute —Posseesion, nature of 3 see Ejectment vas one 
Broker, if can maintain a claim agiinst the shipowner for conversion of 
goods —Broker parted with tbe property in and possession of the goods— 
Absence of express notice not to deliver the bills of lading without - ed 
recelying the mate’s recelpt ; see Shipplog see ote = 
Broker’s lien on mite’s receipt does not - justify a claim against the ship- _ 
owner for having deprived the broker of his security on the goods and 
caused him damage equivalent to thelr value ; see Shipping... T 
——— — possession of mate’s receipt does not justify a claim against tbe . 
shipowner for having deprived the broker of his security on the goods 
and caused him damage equivalent to their value | ses Shipping esi ' 
Burden of proof—Allegation against a person in possession of property that- 
the property.is the subject of a trust for a public sel daa of-a charitable © 
or religious nature‘ ; see Religicus trust na E 
— —— — ef pree/— Indian Ventract Act (LX of 1872), section 178 Previse— 
Indian Evidence Act (I of 1872), sections 103, 106--Remand erder, -> -7 


The plaintiffs were guony brokers; the first defendant, the International ` 
Expoct Company, wasa Company which carried on the business o£ 
dealers and exporters of gunnies and the second defendant was a Japanese 
Steamship Company by which the first, defendant company used to 
ship their goods. The plaintiffs after parohasing oso bales from three 
Mills Companies resold them to the first defendant by contracts oon- . — 
talning olauses to the effect that payments were to be made ln omsh In, 
exchange for mate's receipts to be handed by the ship’s officer to the. 
seller's representatives and that so long as such mate’s receipts whether ` 
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PAGE. 
Barden of Proof —(Centi.) + 
in seller's or buyer's name -were in possession of the sellers the Ilen 
of the sellers as unpaid vendors should subsist both in soch mate’a 
receipts and the goods they represented untill payments in foil. The , 
Export Company duly sent to the plaintiffs shipping instructions 
accordingly, and the plaintiffs passed them on to their sellers. 

After the goods had been shipped, and while the mate's receipts were still 

_in the hands of the Mills, the Export Company under an arrangement 
obtained the bills of Ia ling from the Shlpplng Company, giving them at 
the same time leíters of Indemnity or guarantee, The plaintiffs after 
paying the Mills, and receiving the mate's receipts from them, demanded 
payment .from the Export Company. Meanwhile the steamer had sailed 
and the plaintiffs purporting to exercise thelr rights on the contract, 
on the ayth May, 1996, gave the Shipping Company notice of lien. 
On the 28th May, the Shipping Company informed the plaintiffs that 
bills of lading had already been issued and referred them to the Export 
Company. On the 29th, the plaintiffs’ solicitors claimed to hold It 
Hable for the price of the goods. On the 31st the Shipping Company 
refused to accept any responsibility, 

The suit was filed on the 12th Juno, claiming that the goods were sill] the 
plaintiffs property, and alternately that the plaintiffs had a lien thereon, 
alleging that the goods were on the high seas, Buckland, J., who tried 
the case in the first Instance, dismissed the suit as against the Shipping 
Company but passed a decree against the Export Company for the 
amount claimed, On appeal, the majority of Judges was of opinion that 
the case should be remanded ; Lort Williams, J. who was for allowing the 
appeal, held that as the respondents had full knowledge of the terms 
upon which the gunny trade was carried on in the port of Calcutta, knew 
or ought to hnve known, when they delivered bilis of lading to the Export 
Company, without production of the mate’s receipt, that there was a 
very strong probability that the Export Company were not then antitled 
to the bills, and might never become so entitled, they were not justified 
in delivering the bills of lading to the Export Company and held that 
as against the plaintifs claim they could not be allowed to set up a title 
in a third party which was created If at all asa result of thelr own 
wrong doing. The Ccurt then passed the following order: The order 
of the Court, therefore, 1s that the appeal] will be kept on the file of this 
Court and the aanse will be remanded on to the Original Side for a finding 
npon the isme. ‘Whether the Taiwan Bank or the other endorsee on 
the bills of lading or any of them œan by virtue of section 178 of the 
Indian Contract Act claim a better title to the goods as against the 
plaintiffs than the title of the Internationa] Export Company." 1 

Costello F, keld having regard to the opinion expreseed by him i 
Nippon Yusen Kaisha v, Mahaliram Ramjidas that he was In agreement 
with the decision of Mr. Justice Lort-Willams in the present case before 
remand and hence there was no necessity or it ‘was not right in the 
circumstances of the case that there shogld have bsen any remand at al] 


Vot, LXVII.) [INDEX OF CASES. 
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Burden of Proof —(Ceonid) 
for a finding on tbe [sens as in any event navlag regard to the wrongful 
action on the part of the Shipping Company Nippon Yusen 'Kalsha they 
could not afterwards be allowed to set up a jus tertii in answer to the 
plaintiffs’ claim, 

It was contended that having regard to the language of the isune, it was 
open to tbe appellants to argue tbat section 178 of the Indian Contract 
Act, 1873, as it was in 1916, the year in which the transaction took place, 

-had no application at all, as the section contemplated situations where 
three persons, namely, the true owner, the person in possession of the 
good and the pawnes were concerned : 

Held (per Costello and Ponckridzs, 73 .), that section 178 of the Indias 
Contract Act was applicable in such a case. 

The words * a person In possession " as used in section 178 of the Indian 
Contract Act, 1872, include an order as well as a mercantile agent and 
are not limited either to the latter or to persons other than the-actual 
owner of the goods. 

There being no evidence on the question of good faith or want of Zood faith 
and no cvidenoe as to the circumstances attendant upon the transaction 
showing that the original buyer acted improperly, the quesiion arose 
upon whom ley the onus of establishing the necessary ingredients for 
bringing the case within the four corners of section. 178 of the Indian 
Contract Act, 1879, as was in 1926, the year in which the present transfer 
took place : 

Held (per Curiam), that the onus lay on the defendants to establish such 
facts and circumstances as would bring them within the proviso to 
section 178 of the Indian Contract Act: In other worde In this particular 
caso Nippon Yusen Kaisha, the respondent, had to show that the 
pawnee, the International Banking Corporation acted in good faith and 
had not at the time of pledge of the bills of landing notice that the 
pawnor, the International] Export Company had no anthority to pledge 

those documents, The respondent, Nippon Yusen Kaisha, having failed 
to provo that, the plaintiffs were entitled to a decree In thelr favour, 

Fer Costello, $,1 Section 178 of the Indian Contrast Act, 1872 created a 
“statutory title. ” 


Per Panckridge, F.: When itis alleged that clronmetances exist whereby 
a transferee has obtained a better title to goods or documents than the 
transferor possessed, the person or persons relying oo such transfer should 
be in a position to prove the circumstances which violate the transfer. 
Ramjiban Serowgee v. Nippon Yusen Kaisha on on 

of proof—Mortgagor to prove the absence of consideration— 

Promissory note given by mortgagor for the statute barred debt of the 
father —Contraot Act, Sec, 25(1) ; see Mortgage "i € 

———of proof--Sult instituted within 18 years of auction-purcbase-- 

Defendant purchasing after the auction.purchase ; ree Hindu Law e 
of proof —Tenant’s right to property not subject to payment of rent ; 
ose Rent, aseogerqoat of 
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Calcutta Police Act, Sec. 4—"Instruments of gaming"— Betting slips ; "sev 
Gambling 


Lu ET 


Gambling M e 


Cause of action, when arises-—Sult praying that the order of withdrawal of 
suit be declared vold and that the plaintiff be entititled to prosecute tbat 
suit ; ses Sult for possession m "T 


Coss, assessment of, if ultra vires—Incoma derived from a kat—Suck 
income, if assessable and tf rent within the meaning of section 4 of 
the Cess Act (IX B. C. of 1580). 


Tho plaintiff established two ats on some khas lands within the estate. 
Notices were served on him by the Collector requiring him to sabmit 
return of the ka/s and on his refusal the income derived from the Aat 
was ascertained and assessment of Cess was made on that basis. The 
assessment has been challenged as illegal and alfra vires : 


Held, that to view of the fact that the sums of monsy pald or payable by 
the dealers and vendors who came to the kaf are not rents within the 
meaning of section 4 of the Cess Aot, the assessment was illegal. Tho 
Secretary of State for Indla in Council v. Kumar Surendra 


, Sec.  44-—Proof necessary for conviction; see 








Nath Law nee bend 
Coss Act, Sec. 4—Sums of money paid or payable by the dealers and vendors 
who came to the Aa? are not rent; see Cess oie - 


Charge on the allowance created by the earller instruments, if released -~ 
Mortgagee s in'ention having been entirely frustrated by the superven- 
Ing Invalidity of the mortgage— Action by mortgages on subsequent 
mortgages proved invalld ; see Mortgage =- one 
Charges, jolnder of - Two offences, namely, offence of murder and of grievous 
hurt, if can be joined together ; see Joinder of charges one aes 
Chota Nagpur Tenancy Act Sec. 74A—Application by villagers for 
appointment of headmao—-Limitation ; see Village hoadman ove 
——————— Sec. 74À--Application by villagers for 
appolntment of headman, ifa “Cause of nction" —Right of application 
continuous during existeoce of vacancy ; see Village headman vee 
, Sec. 74A, applicability of —Vacancy In 
headmenship arising before the enacting of the sectlon; see Village 
headman - "T 
Chote Nagpur Tenancy Act (as amended), Sec. 74A—Custom of head- 
man-ship need not be ancient custom of the village ; see Village hendman 
— ————— —, Sec. 74A—Village of recent 
foundation — Village founded by members of a tribes who brought to its 
foundation their anclant custom of headmanship ; se» Village headman... 
Chots Nagpur Tenancy Act, Seo. 241, lf applicable to proceedings insti- 
tuted under section 74À ; see Village headman ds - 
.Civil Procedure Code, Sec. 11--Court trying the first sult, competency 
of, to try the subsequent suit —Large valuation fo subsequent suit ; see 
Possession, sult for ove -— 
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Civil Procedure Code, Sec. 11—-Decision in preceedings under section 
26] of the Bengal Tenancy ActNature and extent of tenaocy was 
directly in quostion ; see, Res judicata — atk 

—— Seo. 11— Res judicata, requisite of —Court trying 

the first sult, competency of, to try the subecquent sult-- Competency to 

try the subsequent issue ts not enough ; see Possession, suit for one 

, Sec. 11 not exhaustive; see Res fudicata ove 
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scopes of ; sre Edno eee dee 
————— —, Sec, 47— Objection to the execution on the 
ground of Invalidity of decree and order passed thereon ; se Execution 
=, Sec. 51, cl. (b), scope of ; see Execution RT 











—Each of the heirs becomes liable for the whole debt to the extent of 
assets of the deceased come into his or ber hands— Decree merely a step 
towards the administration of the decensed’s estate ; see Talugdari pro. 


p-rty s sat *4$ 





ate Execution ` i T 








7 . Properties, if can be attached and sold ; see Execution eC ^ 
— —— ——— P, Sec. 66 Certified piicnarez not ccntesting 


the suit, effect of ; see Sdit for possession B ^" - 
—— ——— — , Seo, 66, to be construed strictly ; we Salt 


for possession "- : : oo ^ «" S 


=, Secs. 86, 87—Statutory rights giren cannot 
be waived by a sorerelgo prince by his allowing a corporation of which 
he ls the owner to defend an action on Its merita ; ' see Constitutional 








Law EE ` "9" ++ 
—— — — = —, Ses, 86, 87, Imperative; ses Constitutional 
Law aoa oon 


—— Á ee, Sec, Amendment of plea to make all plain. 


tiffs appellants by appeal Court, if necessary; see Wakf .., - 
—— ——— —— — ——, Den. 93 -- Consent in writing given to a su by 


three persons—Sult, lf can be fostituted by two ; see Wakf one 


—— ee, Sag, QIN ature of sult instituted ; see Waki- 
; 99—Sult by several plaintiffs dismissed— Appeal 
by some only of the plaintiffs, if competent; set Wakf  ... T 











- —— ———— ———— —— Sec, lOC--Decree of lower appellate Court , 
made without jurisdiction — Appeal to High’ Court; » Rent suit aoe! 
, Seo, 151— Order, if can be set aside under Ins __ 





mu ee ndm ee ee: et ep 


herent powers of the Court—No appeal preferred against the order ; 
see Review E f i : m en 
—— ——— 0), 0, R, 15- Court, when can t aside an ex 
parte decree ; . _ œ - «na 


, Sec, Go—Shares oí movable and immovab!s. 


xen. 21 and Sults Valuaticn Act, Section nM, 


—— -, Seo. s2— Decree for recovery of dower appro- 
ved by deceased's widow against the heirs of the deceased husband 


———— — ——, Sec. Co—*Debts, include shares of debts; ` 
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Civil Procedure Code, O. 9, R. 13—Defendant not earnest in defend- 


ing and neglecting his own Interest } see Ex parte decree ... - 
— (Act V ef 1908), Order IX, Rule 13—Exjarie 
decrse, when can be set aside —Def/endani, when nol in earnest canned 
capect any leniency frem the Ceuri—Eniire decrea need not be set 
aside—Ai most decree against the applicant may 5e sel aside. 








The Court bas no jurisdiction to set aside an ex parte decrea under Order 


IX Rule 13 of the Code of Civi] Procedure unless the defendant shows 
that he had suficient cause for not appearing when the case was called 
on for hearing. 


` Where a defendant is not earnest In defending the suit and neglects his 


own interest he oanpot ‘expect any lenlency from the Court under 
Order 1X, Rule 13 of the Code. 


The Court need not set aside the entire decree under Order IX Rule 13 





ee re 


een, mnes undam mtt 


L mud 


of the Code, but is to set aside the decree only against the applicant an- 
der that Rule, Radhika Mohan Karmakar e. Surendra Nath 
Acharjee is 
—— — (), 9, R, 13— Whole decree, if to be set aside ; see 
- —, O 13, R. 2— Evidence produced at a late stage 


ane 








and admitted by trial Court—Appellate Court, if can reject such evi- 


dence ; sse Evidence, admission of is T" 


mtt iip TT NUN NS y O. 15, R. 2 and O, 4l; R, 27, scopes of ; ate 


Possesssion, suit for i one 
, O. 17. Rr. 2, 4 Dismæsal for non-production 
of further evidence, If justiBed— Plaintiff filed documents, cited witness 
paid a large sum as costs of local investigation Commissioner submitted 
report and had taken various steps to bring the suits to a hearing— Plain- 


tif falled to produce witness on the day fixed for hearing ; see Fomos- 
sion, suit for ” es 


———— — , Act V of 1908), Order XVL, Rules 2 and 3, 
applicability ef— Dismissal for non-production ef further evidence, 








if justified — Peremptory date for hearing of a suit hem io be fixed— 


Practice to be followed. 


Where it appeared that In a sult the plaintiffs filed documents, cited 


witnesses, palid a large sum as costs of local investigation which was held 
by a commissioner who submitted a report, which was already on the 
record and had taken various steps to bring the sulis toa hearing and 
the plalntiffs having failed to produce witness on the day fized for bears 
ing the sult was dismissed under the provisioos of Order XVIL Rule 2 
of tho Code of Ciril Procedure + 


Held that the Court should have proceeded under the provisions of Ordet 


XVI, Rule 3 of the Code of Civil Procedure and should not bare dle- 
missed the suits under Order XVII, Rule a of the Civil Procedure Code. 


Per Nasim Ali, F.ı "The word peremptory does not appear in the Code 


It 


of Civi] Prooedure. E : 
is truo that old cases should be heard as early as possible but 
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Civil Procedure Code —(Centa.) : 
that does not mean that the parties should not be given sufficient oppor» 
tunity to place their evidence befora the Court, 


It is desirable that before fixing a peremptory date for the hearing of a 
snit the Court should hear the parties {a order to enablo the  par-ies to 
inform the Coart what time should be necessary for enabling them to be 
ready with thelr evidence. 


The practice of fist fixing a peremptory date without hearing the parties 
and then informing them throngh thelr pleader would not generally fur- 


ther the ands of justice, Kaximaddi Sardar ». Makramali Molla , 


rss d 





—--—, O. 90 R. 12, scheme of; ses Decroa, execu- 
thon of 2 s - 
—— — —— —, O. ar R.o14—Sulit Court 1f can direct that 
Inquiry in respect of meme profits from the Institution of the suit to re- 
covery of possesalon shall bs ascertained by the executing Court-— Effect 
of making such direction —Procedure ; ses Decroo, execution of A 








le 





-—, O at R. 34—Con ent decres—Claim for kkas ` 


possesssion giren op In respect of a portion of the disputed lands, deoree- Nu 


holder agreelog to take a permanent lease of the lands at certaln rent-— 
Parties agieelog either the decre would be registered or formal leases to 
be executel— Decree for execution of document within the meaning of 
O. 21 R, 24 | me Execution - vee 
~, O, at R. 34- Decree for execution of docu- 
ment--Parties agreeing ina petition for compromise to register a per- 
manent lense of the disputed lands at a certain rent in consideration of 
Cecree-holder gtving up a claim foc kas poewemlon of a partion of the 


ae 











disputed lands ; see Execution ies Pis 
—— —— — ————, 0. OL R, 24, not limited to cases where the 
decree for execution of a document is passed In a sult for specific per- 
formance of contracts; ses Execution - oes 
—— ———————, O, a1 R 62 Order that sale to be held with 
notices of moctgige ; see Clalm case eee m 











, O. at Rr. 67 to 69, fallure to comply with the 
provisions of, effect of—Sale, if nullity—Perscn aggrieved, duty of ; 
see Sale, setting aside of s jos 
, O. at R. 69, non-compliance with the provi 
sions of, if makes the sale a nollity ; see Sale, setting aside of wm 
--, O 4t R. 27 - Appellate Court, when can order 
production of additional evidence ; see Pcssesston, sult for T 
s, (Act V of 1968), Order 41 rule 27 - Reception 
of addilien il evidence by appellate Const, rule ^as to—Scops and 
require menís of erder 41 rule 27 and eder 13 rule 3—Heidence impre- 
perly ad milled —Duty of High Court in Second Appeal. 
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The ordinary rule as to reception of additional evidence at the appellate” .- 


stage isthat parties to an. appeal shall not be entitled to produce addi: Ý 


fiq1al evidenoe, whether oral or documentary in the appellate Court, 


r 


^ 
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Civil Procedure Code — Cond.) : 


subject to the exceptions engrafted on this general rule by order 41 rule 
27 of the Code of Civil Procedure. 


The scope and requirement of Order 41 rule 27 of the Code of Civil Proce- 


dure are however different from thoes of Order 13 rule a of the sald 
Codes. Order 13 ru!e 2 refers to the production of documents only, and 
that Io the trial Court, while Order 41. rule 27 deals with the taking of 
additional evidence oral as well as documentary In the appellate Court, 
In the one case the question is one of condoalng delay In the production 
of documents on which a party relies, In the other of admitting evidence 
which the Court requires either of Its own motion or at the instance 
ofa party for the disposal of the case The appellate Court should 
not admit additional evidence merely because it is satisfied that th er» 
were sufficient ground for its non-production at the initial stage in the 
trial Coart. 


The fact of a document being of unimpeachable authenticity ls very 


materia] in considering whether the Court shcald oc should sot 
exercise its discretion in favour of a party ander Order 13 rule 2 bat 
la determining whether or not an order should be made under Order 
41 rule 27 it is of no assistance as considerations of a materially different 
character arise 


The High Court has, generally speaking, on second appeal no right to 


ae 


look at the evidence to decide whether the remaining evidence in a 
case other than that which has been Improperly admitted, la sufficlent to 
warrant the finding of the Ccurt below. The only cases that can be 
disposed of under such circumstances without a remand, are those where 
independently of the evidence improperly admitted the lower Court has 
apparently arrived at Its corclusions upon other grounds, Narendra 
Narain Roo] v. Jnanada Dasi T one 
, O. 41 R. 27— Rule as to icception of additional 
evidence at the appellate stage; se? Powsemalon, salt for T "m 











Claim, amendment of, by mortgagee after trial, if malntsinab!e -Attempt by 


amendment to make settled estates liable in bands of mortgagoc’s son for 
mortgage debt —Settlement of estate by mortgagor ; see Mortgage =. 


——— case—Claim by mortgagee Cauri net investigating the claim buit 


— 


simply directing that sale should be held with notice of morigage— 
Order, if bad—Civil Procedure Code (Act V. of 1508), Order XXI, 
Rule 62. 


The Opposite-parly No. 1 in executlen of rent decree attached certain 


properties and took pioceedinga to put them to sale The petitioner 
preferred a claim on the ground that the properties were subject to mort- 
gage In his favour. The Ccurt below refused to Investigate the claim 
and directed simply that the sale would be held with notice of the 


mortgage. 


Held, that the Court below could not refuse to Investigate the claim before 


it in respect of properties under attachment. Simply the order that 
the sale should be held with notles of the. mortgage was not an order 


Page. 
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Claim —(Conta, J: 
contemplated by Order 21 rule 62 of the Civil Proccdure Code and 
thereíore bad ja law. Khagendra Nath Manna v. Jorad Kumari 
Dasi ; - = 
Code of Criminal l'roceduro (Act V of 1893), section 1201— Enguiry— 
Dilatery and protracted proceedings to be deprecated. 

in an enquiry under section 202 of the Code of Criminal Procedure, dilatory 
and protracted proceedings shculd be deprecated and such au enquiry 
shou'd not be draggel out for months. Ajit Nath Das ». Satish 
Chandra Kayal eee one 

Commissioner, if can refuse to state a case— Decision by Commisaloner that 
appeal to Assistant Commissioner incompetent— Appeal agalnst super 
tax assessment to Assistant Commissioncr ; see Revenue, s TS 

Common gaming house, what constitutes ; see Gambling ie "T 

Company — Election ef directors at a general meeting - Not im conformity 
with articles of asseciation— Such election and thd proceedings adopted, 
if veid — Position of the directors after the declaration —Temporary 
injunction and mandatory injunction, re/used—Form of declaratien — 
Declaration must be within ihe scope of the sui? - Court should not take 
inte consideration maoliers tutside the scope of the plaint—Events 
happened after the institution ef the suit, should not be looked into, 

[n cases where no temporary injunction maintaining the szaiws qwo ante is 
or can be granted and the consequential relief in the shape of a manda- 
tory {njanction Is denied, the Court should be very careful in framing the 
declaration it makes in favour of the plaintiff Nothmg should be 
declared which does not strictly speaking come within the scope of the 
sult and the effect of which might be embrass other parties and com- 
plicate other. transactions which are not before the Court. 

In the absence of any defiolte allegation in the plaint, the trial Court 
should not allow sach matters not within its scope. 

It is no use taking into consideration the events that happened afler the 
suit was instituted when further changes were Inevitable in the very 
nature of things, before the tigation reached Ite final stage. Such 
considerations are not proper in cases where they could not assist 


the Court either in skcrtening litigation or doing complete justice to ~ 


the parties. 

The A.I. T, T. Company Ltd. is a limited Company registered unde 
the Indian Companies Act of 1682 It adopted as its articles of asso- 
clation all the provisions contained In Table A in the First Schedule of 
the Companies Act of 1882. Under these articles at the general meeting 
of each year one-third of the directors for the time being who had been 
longest in the office were to retire and the vacancies thus caused were 
to be flledup at the same general meeting. On oth October, 1926, 
there was an annual general meeting of the shareholders. The Chalr- 


man of tbe meeting gave his ruling that the three oldest directors. shonld 


be elected by ballots from among seven directors, The plaintiff objected 
that the ruling was illegal inasmuch ag two directors out of the seven 


O<3 
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Company-—(Cost.) | 

wore elected ouly at the an nual general meetiog of 1925, whereas the 
remaining fiya were in ciice from a much earier time, After some 
amendments and disrucsions defendants Nos, 2 and 3 were re-elected and 
in place of plaintiff No 4 who voluntarily retired defendant No. 4 oame 
in There were some more cbaoges in the personnel made !n the 
subsequent meetlogs all of which were after the Institution of the suit, 

Iield, that the plalatiff; were entitled to a declaration that the proceedipgs 
so far as they relate to the election of directors In tho general meeting of 
gth October, 1936 aie vold and that the directors who were in office In 
1925 are ds jw*s directors at the date of the ins itution cf the sait till 
they ara validly replaced In accordance with the articles of gssociation of 
the Company . 

Dubitante i£ the Court can at all exercise the function of conveniog a 
meeting and even if it were competedt to do so, It is nct proper that 
such powers shou!d be exercised. The All India Tea Trading Co. 





Ltd e, Upendra Narayan Sinha - ee 
Compensation, total—Property subject to lease - Acqobitoo under Calcutta 
Improvement Aot ; see Apportionment ese "T 

—— e, total, how 1eached—Property subject to ]esse— Ácquisi'ioa 

under Calcutta Improvement Act ; see Apportionment T m 
Consent does not confer furisdiction ; ste Execution ow es 


Constitutional Law —Sesersign Prince~Siatutory righi net te be sued — 
Right of waiver—Corporation owned by Pince —Aleged breach of 
contract by—Whetker action against Corporation comprlent—Cele of 
Cisi! Procedurs ( Act V of 1908), sections 86, 87. 

Section 86 of the Code of Ciril Procedure provides that a Prioce may ooly 
be sued ln ihe competent Court with the consent of the Gorernor- 
General ia Council, and subject to various other conditions. 

The provisions of sections 86 and 87 of the Code of Civil Procedure 1603, 
are imperative and must be observed. Having regard to the purpose 


which they serve, they cannot bo waived by a sovereign Prince by his ` 


allowing a Corporation of which be is the owner to defend an action on 
its merits, and thus take the charce of securisg a judgment in bis 

*Íavour. ` * 

If a Prince.whd'owns s Rallway Corporation be regarded as carrying on 
business under an assumed name, itis nct on that account possible to 
soe that Corporation without oontravening section 86. A milt 
cannot be brought agalost an assumed name. There must some furistic 
entity capable of being sued and which is using or is known by the 
assumed name. 

Quarr, whether modification by the High Court of a decree of a Sueb- 
ordinate Judge, the High Court reducing by Rs. 7797 a decres for 
Rs, 1,01,437 Passed by the Subordinate Judge in favour of the plaintiff, 
ls an affibzmation of or a differing from tbe declaton of the Court below 
for the purposes of section 110 Civil Procedure Code. Gaekwar 
Baroda State Raliway + Hafiz Hablb-Ul-Hag ide en 


l'Aax. 
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Contract— Money dus under— Action brought to determine amount due — 
Inisrest—Whethar awardable in respect of parted before instifution of 
suit— Whether amardabs by way of damages fer detention of. debi— 
interest Act (XXXII of 1839)— Indian Contract Act (1X ef 1874), 
section 73. . 

Interest foc a perlod prior to the date of a sult may be awarded if there is an 
agreement for the payment of interest at a fixed rate, or If it is payable 
by a usage of trade having the force of law, or onder tha provision of 
any substantive law'entltling the plalntiff to recover interest. Tha 
proviso to tha Interest Act, 1839, “that Interest shall be payable in all 
cases in which it fs now payable by law ” applies also to cases Jn which 
a Court of Equity exercises jurisdiction to allow interest. 


A contactor entered Into a contract with a Railway Company for the 
execu'lon of certain works. The contract provided rates at which tho 
contractor was to be paid. Asa result of the conditions under which 
the work had to be carried cut, the contractor made a claim, which the 
Company recognised as reasonable for bigher rates of payment. The 
Company agreed to higher rates which were corgcceptab'e to the coa- 
tractor who, however, completed the work before agreemert as to the | 
rates bad been reached. The Court havlog decided that the original 
rates were abandoned with the consent of the partles, and having on that 
basis fixed a fair and reasonable sam as payable to the plaintiff : 


Held, that, as there was in the circumstances, nelther asage nor any express 
oc Implied contract to justify such an award and as the case was aot ono 
to attract the equitable jurisdictiod of the Court, the contractor was not 
entitled to an award of Interest for the perlod before Instilution of the 
sult on the sum found due to him under the contract. 

Section 73 of the Indlan Contract Act, 1872, gtves statutory recognition to 
the general rule that, In the event of a breach of a contract, the party 
who suffers by the breach is entitled to recover fromthe party breaking 
the contract compensation for any loss or danmge thereby caused to bim, 
and the section is merely déclaratory of the common law as to damages. 
Interest oannot at common law be awarded by way of damages fóc-: 
wiongíul detention of a debt, and accordingly it cannot be awarded by .. 
virtue of section 73 of tha Act of 1872. Bengal Nagpur Reliway .. 
Company, Limited s. Rattanji Ramji n i 163 


— of lease, if affected ~ Zemincar granting a mokarrail lease in respect. 

of lands comprising his asli lands and diara lands accreted to his estato ^ 

at a consolidated rent-—Revenue officer settling rent payable by moltar- 

raridar of the diara portion under section 104 of the Bengal Tenancy- 

Act ; see Mokarrari lease ^ v "Twé ^ — +208 
Contract Act, Sec. ax(3)— Consideration to be presumed — Promissory note — .. 

given by mortgagor for the statute barred debt of the fatrer ; see 

Morigage T T 241 
y Seo 73 gives statutory recognition to the general rule and ls 
merely declaratory of the common law as to damages ; are Contract se 183 
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Contract Act, Sec, 178-—“ A person in possession " connotes what; see 
Burden of proof Wes es 
——— —— , Sec, 178 —- Eurden of proof—Plaintiff seeks to impugn what 
.1s ex facie a valid disposition —Pledging of goods —Bad faith and other 





matters ; see Shipping "T vn 
—— —— , Sec. 178, Ingredients for- On whom lay the onus of prov- 
ing ; see Burden of proof - see 
———— ee, Sec, 178, when applicable ; see Burden of proof... i 


Contribution -Dower debt realised from noa-taluqdarl propertles—Alloca- 
tion of debts as between talugdarl and noo-taluqdari properties— Value 
at the time of the death of the deceased husband~Taluqdar declaring by 
deed under the Oudb Settled Estates Act, 1917, that a certaln part of 
the taluga is in future to be held subject to the provisions of the Act ; see 
Talaqdari property - un 

Right of beirs to claim from ‘Taluqdar—Talnq in bands of 
deceased’s eldest son—Partib'e property in bands of other heirs—Reco- 
very of dower by deceased's widow against non-taluqdari property 
only in the hands of bis other bels ; see Taluqdari property ens 

Conviction for abetment—Agreement with the party committing the 
crime befoae the crime was actually committed, if to be cstablushed ; see 
Abetment, offence of eld T 


—— ——- for nbetment, when to be sustalned ; see Abetment, offence of ... 
—— — FOr siding and abetting the principal cffender, if valid~ Effect of 





MEA CHE p ES EM Tt 


prosecution evidence ; see Aiding and abetting a crime ex ET 
Co-sharer— Adverse posscssion, what constitutes ; see Partition suit T 
——— m frandulent purchase by, effect of ;-se¢ Partition sult ... one 
——  — , fraudulent purchase by, effect of —Defanlt In payment of rent; 
ate Partition sult ies "T 


Costs, personal liability loc— Appellate Court's power ; see Mortgage suit „e 
Court, duty of —Absence of definite allegation in the plaint ; see Company .. 
— — should not take'into consideration the events that happoned after the 

sult was instituted ; see Company ski dis 


Court-feo Court Fees Act (VU of 1870 as amended by Act VII of 1975), 
section SA lo 8F— Conris power to revise 9alwailon made by plaintiff — 
Flaintif asking fer more than one relief, valuation to be put—Court 
enquiring as to valuation, interference by High Court. 

Under the new section 8A to EF of the Court Fees Act as amcnded in 
1935, the Courts power has been rendered much wider and rore specifio 
than those under seciions 9 and 10 of the Act which are repealed by the 
Amending Act, 

The effect of the enactments as provided by those sections is to remove 
the disadvantage under which the Court labotred by non-existence of 
rules framed under ihe Svits Valuation Act though it may be that 
the advance is little where there ts no objective standard of valuation 
forthcoming. 

So where it appears that tho lower Court on objection being made, held an 
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Paar, 
Court-foe-—(Contd.) ı 

enquiry as to the valuation put by the plaintiff and altered the valuation 

on sach enquiry there is no ground for Interference by the High Court. 

Where the plaintiff has asked for more than one relief. based on the same 

cause of action and has valued them separately, it should be brought 

within the purview of section 17, sub-section (2) of the Court Fees Act 

and court-íee shall be pald according to the value of the relief in respect 

of which the largest fee is payable, Jitendra Nath Ghose v. Hiran- 

moy Kumar Saha ie is 123 


Court Fees Act ‘as amended In 1925), sections 8A to SF—Court’s power; 
Me Coart- fes eee ue 123 


~~ (as amended in 1035), sections 8A to 8F, effect of; see 
Court-fae 168 eve ù 123 





—— — —, ACEO 17, sub-section (3)—Plaintiff asklog for more than 
one relief based on the same canse of action ; see Court-fes ... eo 123 
Court sale—Guarantee of title—Duty of decree-holder to let the intending 
purchaser know tbe nature of the title ; see Refund és one 16 


Co-widows succeeding as co-heirs to the estate of thoir deceased husband 
take as Joint tenants with rights of survivorship and equa) beneficial en- 
foyment; see Hindu Law wee ome IIS 
Criminal Court, aotlon in, if lies—Ilire-purchase  agreement—Breach of 
ágreement ; see Jurisdiction i ise 563 


———— —— Cowrt. process af, if can be used to enforce a purely civil right— 
Hire-purchass agreement — Breach of the ier mas of agreement—Action 
ín a Criminal Court, if Hits. 

A Court will not permit the use of the processes of the Criminal Court ia 
order to enforoe a purely civil right. 


. The petitioner entered Into a hire-purchase agreement with the opposite 
party to buy a motor bus. One of the stipniations in that agreement 
was that in default of payment of any Instalment the owner firm would 
siza the bos and determine the agreement. There was a further clause In 
the agreement that the purchaser should notify any change in the ad- 
dress of the garage where the bus was kept. Subsequently a complaint 
was made before the Chlef Presidency Magtstrate that the pstitlonerc 
bad defaulted in payment of his instalments and be refused either to pay 
or to return the bus and had removed the bus from the address where it 
was originally kept without notice to the complainant. On these allega- 
tlons a search warrant was prayed for to recover ths bus. The Magis: 
trate accordingly passed the following order —*'Complaluant examined, 
Issue search warrant for bus. If seized, to petitioner on bond of 
Rs, 1000", 


Held, that the order of the learned Magistrate was without larisdiction. 
Hrishikesh Ghose Ve R. P, Michael TT. eee 569 


Court, process of, if caa bs usd tq enforce a purely civil right ; 
ue Jurisdiction did sy 569 


— 
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Paar. 
Criminal Procedure —Allsred — Kisjolnder of parties and charges — Jj oin. 
der of charges of conspiracy amd iheft—AcquiHal of comspiracy— 
Conviction of the/t—Whether trial in sespect of theft vitlated— 
Criminal Procedure Code (V ef 1898), section 239 (d). 
By section 239 (d) of the Criminal Procedure Code as amended by Aot 
XVII of 1937; persons accusd of different offences committed in the 
course of the samo transaction may be charged and tried together. 


The only limitation prescribed by that section is that the offences charged 
shall be "committed in the course of the same transaction." The polnt 
of time at which ths section requires that condition to be fulfiled is that 
of the accusation, and not that of the eventual result. It 1s oa the basis 
of what appears on the face of the accusation that the Ccurt may pro- 
ceed to charge and try, and It is immaterial that, i£. the opinton of the 
‘Magistrate ag to the existence of a same transaction proves to be wroag 
in law, the prosecution will thereby be enabled at the trial to join sepa- 
rate offeaces contrary to the terms of sections 234 and 235 of the Code. 
An electricity undertaking, being concerned to discover the cause of discre- 
pancy between the units of electrical energy generated by thelr uncer- 
taking and those accounted for by sales after taking due account of the 
normal lows due to the regular cautes of wastage, such as transmission 
and oonversion losses, appolated special inspectors who in due course 
obtained evidence of an extensive system of thieving. The method 
adopted was to tamper with the meters at the consumer’s premises in 
such a way as to conceal the fact of tampering. The actual work of 
tampering was carried out by skilled operatives, bat their activities were 
organised by a number of individuals who approached the consumers and 
generally agreed to share with them the amouats saved by the fraudulent 
alteration of the meter readings — T'h:y then employed and made terms 
with the actual tamperers. One of the organisers was the second 
appellant, The thefts charged against the first appellant were at his 
Cinema. Oa those facts, tho first appellant was charged jointly with 
the second appellant and a number of other persons with a criminal coo- 
splracy to commit theft of electrical energy, and also with theft, He 
was also charged alone with having committed theft of electrical energy. 
The second appellant was, in addition to the first charge against him, 
separately charged with baying abetted the first appellant in the 
commission of the theft of electrical energy. The appellants were 
convicted of the charges by a Magistrate. On appeal, the High Court 
set aside In each case the charge of conspiracy but affirmed the conyio-_ 
tlon in respect of the theft and abetting of the respective appellanta, 
The High Court held tbat, on the true construction of section 239/d), 
the trial as a whole was not yitlated by roason of misjoinder of persdns 
cand charges, that the proosedings Involved no breach of the provisions of 
section 239(d), that they were not illegal or invalid, and that in fact the 
form of the charges had not prejudiced the accussd 1 


Held, that, on the true construction of s»sotioa 239;d), the trial as a whole 
was not vitiated by reason only of the fillure of the prosecution ty 
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Criminal procedure —(Cenid.) : 

i prove the charges of conspiracy, and that the High Court were entitled 
to uphold the convictions of the appellants on the specific charges made 
against them respectively. Eabtial Chockhani v. The King. 
Emperor vee 

» Criminal Procedure Code, Sec. 202— Dilatory and — | per s 
. should be deprecated ; ses Enquiry ds eee 

Criminal Procedure Code, Sec. 234—Offence of same‘kind— Offences of 
murder and of grievous hurt ; cee Joinder of charges ons e 

Criminal Procedure Code (as amended), Sec. 299(d)—Joinder of 
charges of conspiracy and theft - Acquittal of conspiracy and conviction 
of theft— Trial in respect of theft, 1f vitiated ; see Criminal procednro |... 

- » Sec. 239(d) limitation 
i prescribed by—Point of lime at which the section requires the condition 
to be falfilled ; ses Criminal Procedure -~ ess ene 
Criminal Procedure Codo, Sec. 3:7— Verdict of jury perverse and against 
the weight of evidence ; see Jury, verdict of ove e 
— — ——— ——, SEC, 326, applicability of- Jury discharged at 
the request of accused and another selected by lot, accused not objecting ; 
see Jurisdiction ave ove 
— Seo, 326, applicability of ~Section bas no con- 
cern with individual cases ; see Jurisdiction sr TT 
Death oí one of the occupancy raiyats without helr, effeot of ; ses Occupancy 
holding ous eis 
Declaration, nature of—D echlaration coming strictly within the scope of tbe 
sult—Effuct of dec laration ; ses Company ios - 
Decree, execution ef, ~- Decree containing direction fer ascertainment of 
mesno profits £x executlon—Such direcitlon, 1/ walid Duty of Execut- 
ing Comrt—Ctell Procedure Code (Act V of 1908), Order 20, Rule 12— 
Direction, even t/ not according to lam, if can be interfered with in 
execklion —New enaciments, tf can be construed with reference to 

eid ones, 





eyed we se ee: ELE 





Caen | 





Per Derbyshire, C. T.i. it te always Interesting and often helpful in con- - 


struing a new enactment to refer to the old ona. But where tke new 
enactment is clear in its terms effect must be given to it.. 

The scheme set out in Order 20, Rule 12 of the Code of Civil Procedare in 
a case whore thece is m suit for possession of Immovenble property, with 
rent or mesne profits up to the jostitation of the sult and mesno profits 
afterwards up to the date of deflrery of possession Is this that the Court 
on being satisfied by the plaintiffs that they are entitled to the rellef 
claimed makes a decree for possession of the property and for the rent 
or mesno profits accrued up to the institution of the sult, This is an 
amount which is either already ascertained or ascertainable according 
to fixed and known data, To that extent, the decree is. complete. 

There ts nothing in Order 20, Rule 12 of tha Code of Ciril Procedure 
forbidding the suit Court which passed its first decree to direct that the 
inquiry in respect of the memo profits from the institution of th» suit 


161 


217 
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-PAgt. 

Docree —( Gnid.) : 

to recovery of possession shall be ascertained by the executiog Coart. 
When the executing Court has ascertained the amount of the mesne 
profits, it is not for that executlog Court to make a decree in respect of 
them but the executing Court should report the amount of mesoe profits 
that it has so aseessad to the sait Court and then it Is for the sult Court 
to pass In the words of sub-section (2) of Order 90, Rule 12a final 
decreo in respect of rent oc mesno profits in accordance with the result 
of such enquiry. This fioal decree can then be transmiited to the 
execullng Court for execution, 


That directing the enquiry as to mesne profits from the institation of sult 
to delivery of possession to bs made in execution does not make the 
decree lovalid. ` 

Per Mukherjea, }.ı1 An enquiry for the ascartaioment of mesne profits is a 
proceeding in and a continuation of the suit itself which ends in a foal - 
decree and no question of execution arises lll the final decree is 
pronounced. 

Order 20 of the Code of Civil Procedure deals with judgments end decrees 
and it is only after the enquiries contemplated by that Chapter have 
been fiolshed and the decrees have been made final that proceediogs iu 
execution which are contemplated by Order 21 can come into existence 
and an application for execution can be made as provided for in Order at, 
Rule 10 of the Coda of Civil Procedure, 


The order directing dellvary of Akas possession to the plaintiff constitutes 
a separate an la fiaal decree by itself and if the fudgmeat-debtor delivers 
possession amicably without the intervention of the Court, it cannot be 
said tha! any executing Court [s necessarily brought Into being by which 
the fature mesne profits can be properly and satisfactorily ascertained. 

The direction ia a decree regarding mesna profits ls only a prelimlnary 
decree and it would be against the whole scheme of the present Civil 
Procedure Code to suppose that there would be an executing Court to 
carry out the directions of the preliminary decree before the final decree 
was passed, 

It is Improper therefore to direct under Order 20, Rule sa, Civil Procedure 
Code that mesno profits should be determined in execution proceedings. 
Such a direction is manifestly contradictory to the express provisions of 
the Code. ] = 

But when such a direction 1s given an executing Court has no jurisdiction 
to treat tha direction asa nullity and It should not have gone beyond the 
express words of the decree Itself nati] the decree was properly amended 
or corrected by the same or superior tribunal. 


+ 


When the decree contains such a direction and when the decree has not 
been amended the executing Court should enqulre Into the amount of the 
mesas profits and should forward Its report to the Court which passed 
the decree. It would thea b» the duty of the Coart whiob tried the sult 
to passa final dacree Ia coiformity with the provialois of Order 20, _ 


Vou LX VIT.] INDEX or CASES. bii 


Paar., 
Rule 12(2) of tha Code of Civil Procedure. The Commlssloner for 

the Port of Calcutta ». Prohladral Chooriwalla T vis 473 
Decree, if invalid— Decree of snuit Court directing loquiry In respect of 
mesne profits from the institution of the suit to recovery of possession 

to be ascertained by the executing Court; ses Decres, execution of sa 473 
——-lf money decres—Rent mit brought under section 146, Sub-Sec. 
(3) of the Bengal Tenancy Act--Defendaots not fulfilling all the require- 
ments mentioned In the feur sub-clauses of that section ; sew Decres, 

nature of : Sea aaa 467 
——— - for dower, granted to creditor widow—Decroe enabling tho widow to 
levy execution upoa impartible and partible property~ Decres can as 
between the heirs, the defendants to widow's suit, carry the administra- 
tloan—Proper administration of the deceased's esteto involved and 
required a proper allocation of the debts as between the properties to 

which the different rules of descent applied ; see Talugdari property... 350 
——— - for reccvery of dower obtained by deceased’s widow against the 
heirs of the deceased husband, merely a step towards the administration 
of the deceased's estate and does not 'complete the administration as 
between persoos whose rights wero postponed to those of creditors ; ses 


Taluqdari property E TM 350 
Decree-holder, duty of, to let the Intending purchaser in auction sale 

know the nature of title ; see Refuad vs aos 16 
Dedication, if valid —Shia Law—Properties loft to life <enants—Dedication 

to Saral on death of life tenants or in the event of sale ; see Wakf ng 2Có 
Delivery of pesemilion of joint undivided property—Procedare to be 

adopted ; see Possession, delivery of aes i 39 


Detain —/ndían Penal Code, (XLV of 1860), Section 455—'Detain? mean- . 
ing and implication of the word—Evidence and finding to convict 
the accused of the offence-~High Conri, when cas examine such 
evidence, 

The word ‘detain’ in Section 498 of the Indian Penal Code is of ejusdem 
generis with enticement and concealment. There must bs evidence to 
show that the accused did something, which had tbe effect of preventing 
the woman from returning to ber husband 

When the most that could be Inferred from evidence is that the accused 
was unwilling to usa force to compel the woman to return to her hus 
band against hec will such conduct would not amount to detention within 
the meaning of the section, 

When fn case of an offence punishable under section 498 of the Indian 
Penal Code, there was no finding whether the petl-loner was keeping 
the complaloant's wife as his mistress, whether they were living 
together or whether they were having merely casial intercourse, the 
High Court thought necessary to examine the evidence ln order to ses 
whether the conviction could be supported. Prithl Missir v. The 
Emperor eos am 14i 

Directors, position of, alter declaration—Hlection of directors sta general 
meeting not In conformity with articles of association j see Company se 143 
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Descent of property —Udasi—Nataral relative ; see Religious trust p" 
Discovery of instruments of gaming —1f evidence as regards tho making of 
profit or gain by the owner ot cocupler of the place ; ses Gambling... 
Document, interpretation of— [Interpretation put upon another document ; 
see Transfer feo T ove 
Dower, decree for, granted to creditor widow~ Proper administration of the 
deceased’s estate involved and required a proper allocation of the debts 
as between the properties to which different rales of deena applied ; 
see Talogdarl property s ev 
———~+, recovery of, decrre for, obtained by decessed's widow against the 
helr of the deceased husband, merely a step towards the administration 
of the decensed’s estate aod does not complete the administration as 
between person whose rights were postponed to those of creditors ; see 
Taluqdarl propecty en € 
Ejectment— Holding of an cecupancy raiyal —Tenancy ertaled “by contract 
— Ratyat, tf preciuded fram ccquiring accupancy right. 

If a ralyat’s homestead is a part of bis agiicultural holding, bla rights in 
the homestead are the same as hisevights In the holding itself as there 
sone tenancy. When however the homestead is not a part of his 
agricultura] holding the incidents of hls tenanoy or the homestead are 
regulated by the provisions of section 182 of the Bengal Tenancy Act 
and not by the provisions of the Transfer of Property Act. 

Even if a tenancy is created by contract, faving regard to the general 
terms of the provisions of ‘section 182, Bengal Tenancy Act, It is per- 
missible to take into consideration any subsequent event, e.g the 
acquisition of occupancy right, which the landlords did not contemplate 
at the time when the tenancy was created. 

The word '*hold" ia section 182 of the Bengal Tenancy Act seems to point 
to the time when the dispute about the incldents of the tenancy of tke 
homestead arises. 

The defendant held the d'sputed land as a tenant under the plalatiff on the 
basis of a registered Kabu'iat exscuted lo the year 1915. In accordance 
with the terms of this Kabullat a notice to quit was served but the 
defendant pleaded that he was a settled raiyat of the village in which 
the disputed Land was situate and that ho had acquired an occupancy 
right in it under the provisloos of section 182 of the Bengal Tenancy 

~ . Act, as lt was his homestead lna mit for ejectment after service, of 
- ' notice to quit in accordanoe with the terms of the Kabullyat 1 
Held, that the terms of the Kabullat of 1915 cannot prevent the defendant 
E from acquiring oocupancy right in the homestead ln accordance with the 


provisions of the Bengal Tenancy Act and thereby protect bim from. 


belog efected in spite of the terms io the Kabullat. Puin Chandra 
Daw v. Abu Bakkar Naskar i, y 
—Land and Revenue Regulation (lof 1886), sections 70,71-— 
Right to annui er aveid encumbrance nainte of— Purchawr af a 
reventit sale selling his right to a recorded. or wnrecorded. propristor 
at the time of salo — Such proprictor purchaser, Uf can aveid sncum- 


~~ 


ree 
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Ejectment —(Ce»ia.) : 
órance — Adverse possession, if am aucumbrance—Boundary dispute— 
Possession — Limitation Act ( 1X ef 1908), section 38, 

If 2 purchaser at a revenue sale, held under Land and Revenue Regulation, 
1886, who was not a recorded or nurecorded proprietor and who was 
not responsible for tho encumbrauce on the estate, ter on sella his 
rights to one who was a recorded or unrecorded proprietor at the time 
of revenus sale, the latter would step Into the shoes of the former, and 
would be entitled to exercise all the rights including the right to avoid 


ot annul encumbrances, which the former bad acquired by his 
purchase. 


The right to annul or avoid encumbrances is not d right or privilege perso» — 


nal to the purchaser at the revenue sale. [It isa right of property 
appertaining, so to say, to the ostate purchasec at the revenue sale. 
Hence such right can be transmitted by the purchaser to his heirs oc 
transferred to any person purchasing the estate fram him. 

The Interest acquired by adverse possession completed before sale is not an 
encumbrance, 

Section a8 of tha Limitation Act, 1908, extinguishes the right of rightful 
owner but as title to land cannot remain suspended, it vests in the 
wrong-doer the moment the title of the rightful owner 1s extinguished, 
and tbe right so acquired by adverse possession w equal in orbit to that 
extinguished, 

By a revenue sale under section 70 of the Land and Revenue Regulation, 
1886, there is no transmission oc transference of title from the old pro- 
prietor to the purchaser at such a sale, Such a purchasers title springs 
from a new root altogether. 

The third previso to section 71 of the Land and Revenue Regulation, 
1885 enacts that If the whole estate or the share forming a separate 
account of an estate is sold for arrears Of revenue, the purchaser will 
take free from all encumbrances, but if the purchaser was already a 
proprietor, recorded or unrecorded, at the dale of the mle, ho will take 
It subject to encumbrances. 

The protection afforded by proviso (a) of sectlon 71 of the Land and 
Revenue Regulation, 1886, dapends upon whether the putai rent is not 
leas than the proportionate revenue falrly payable for the lands covered 
by the nini patta. 

In cases of boundary disputes, especially with regard to small strips of land 
the fact of possession has to ba taken Into consideration Jitendra 
Kumar Pal Choudhury ». Debendra Chandra Saha eee 

— Notice te quit, if valid in low—Tencncy held for a term 

of years under a lease—Nature of tenancy after the expiry of such 

lease - Transfer ef Property Act (IV of 1881), Section 110. 


The defendant held the disputed land under a registered lease executed 
by him on and Sravan, 1318 B. S,. and the lease wes for a term 
of seven years, i. ¢., from 1318 to 1324 B.S. After the expiry of 
the period of lease, the tenant held oyer for some tjmeand there- 


Uma eU Er 
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Bjectment—(Centd ) : 
after a notice to quit was served on the defendant In which he 
was asked to vacate the land by the end of the Bengali calendar 
month Asar : 

Heid, that the term of the Jesse expired on the last day of 1224 B.S and 
the monthly tenancy commenced from ist Baisakh, 13525 B. S. and as 
such the notice was valid in law. 

Held, also, that tho express stipulation in the lease that the time limited 
by the lease was up to the end of 1324 B S. clearly indicated that 
there was an express agreement to the contrary within the meaning of 
Section 110 of the Transfer of Property Act and the intention of the 
parties evidently was that the lease was to commence from the begin. 
ning of 1318 B S and was to end at the ead of 1324 B. S. Deb Das 
Lala v. Sk Abdul Gani ess eee 

Ek]al Panchasona, if can be discarded ; sev Injunction <i - 
Election by the mortgages belai two securities, if sighs Morton 
right of recourse to the original mortgages bonds, if lost-- Morgagee!s salt 

on subsequent mortgages proved Invalid ; see Mortgage oes 
poner Of directors at & general meeting, notin conformity with articles of 
association —Such election and the proceedings adopted, if vold—Poal- 

: tion of the directors aiter declaration ; see Company ‘ae ar 
Hnactment, new, construction of, rule as to; see Decree, execution of ... 
Encumbrance—Insterest acquired by adverse possession completed before 
revenue sale ; see. Ejectment eo T 
—— , right to annal or avold, can be transmitted by purcbaser to 
his heirs or transferred to any person purchasing the estate from heir ; 

ses Ejectment - woe T 

» light to annul œ avoid, nature of ; sse Ejectment T 

Equitable charge enforceable with equitable remedies against the person 
taking with the notice of equity-Brcker baving parted with the pros 


perty In and the possession of the goods - Restrictions on the power of ° 


. . disposing of property contained in the ccntract of sale ; see Shipping su 
Evidence, admission of - Appellate Court, if can reject evidence though 
impreperiy admitted by irial Court—Ciril Procedure Code (Act V ef 
1908), Order XIU, rule a—Monrashi Mokarari right, if can be ocquir- 

ed, even if landlord recognised such right in several deeds of transfer, 

An appellate Court cannot refuse to admit evidence admitted by the trial 
Court on the ground of its having been produced ata late stage as being 
inadmissible under Order XIII, rule < of ‘the Code of Cll Procedure : 


A Mourashi Mokarari right by prescription cannot be acquired against a ` 


tenant even If it appears that the landlord was recognising such rights 
In deeds of transfer some of which might have been done before section 
18À of the Bengal Tenancy Act was enacted. $m. Suniti Bala Das 
Gupta v. Maharaja Bahadur Sir Pradyot Kamar Tagore — .. 
Byidence Act, Sec. 135—Recitals in judgments ; see Rent,  nsseasment of ... 
——— Act, Secs. ro3, 106— Transíeree has better title to goods or docu 
ments than the transferor ; see Burden of proof ie d 


Paar. 


Vot, LXVII.) DEX or CASE. óis 


Er Paar. 
Executing Ccurt, if can treat the directions as nullity— Deciee of suit Court 
directing Inquiry in respect of mesne profits from the institution of the 
sult to recovery of possession to be ascertained by the executing Court j 

see Decree, exozutioa of oes ons 473 
~r Court, If and when can entertain a question as to the validity of 

a decree ; see Execution Ms x 7 

Court, when oan refuse to execute a decree ; 24e Execution és o 7- 





Court cannot entertain a question which relates to the validity of 
the decree on account of defect of Jurisdiction in tha Court which pass- 
ed it—a broad question —can no longer bs raised in any Coart In Jadia ; 
see Execution ese - 7 

Execution — Civil Procedure Code (Act V of 1908), Order 21, rule 34, if 
limited te cases where the decres for execution of aoctumeni is passed 
in a smit for specific performance af contracts, 

Order s1, rule 34 of the Code of Civil Procedure simply contemplates 
that there should bea decree fcr tbe execution of a document, which 
may be passed In any suit. The rule is not limited to cases where the 
decree for execution of a document is passed in a suit for specific per- 
formance of contracts. Raja Birendra Nath Roy Bahadur v. 
Puran Chand Nohata eee T 235 

——— —— Shares. in meowvtable and immobstalle property, if exempt ‘rom 
sitackment and sale—'Debi', if also includes shares of debis— Civil 
Procedure Code (Aci V of 19035), section 60— Garnishi order œlik 
respect to a mortgage debt das (o judgment-deber, 1^ can be made— 
Civil Procedure Code, order 21, rules 46 and 464 te 46H and section 51 
clause (5b) —Sale wlih er without aitachment—Share of a debt, if can be 
attacked under inherent powers 5/ Court. 

Shares of moveable and Immoveable properties are not eximpt from 
attachment and sale in execution of decreas. 

The word “debts’’ tn section Co of the Code of Ciril Procedure does not 
only mean entire debts bat also incindes shares of debts. 

By rule 46 of order 21 of the Code of Civil Procedure, 1508 as It now stands 
after Its amendment in 193%, by addition of the rules 46A to 46H, 
Garnislil order cannot be made even when a mortgage debt is due to 
the fudgment-debtor alone if-ths Garnish] denies the debt or refuses 
to pay the amount of debt Into Coart. 

Scction 51, clause “b) of the Civi! Procedure Code contemplates sale with 
or without attachment. 

Even If a share of a debt cannot be attached under Order zi, rule 46 ar 
under any other rule prescribed, 2 prohibitory order similar to one under 
Order 21, rule 46, can be made under the Inherent powers of the Court 
where the C ourt finds it necessary for the ends of justice. 

So where in execution of a decree the decree-holder applied for attachment 
and sale of the share of a mortgage debt due to one of the judgments 
debtors and upon objection the Subordinate Judge withdrew the 

~ attachment t : 

Held, that the share of a debt could be attached and sold In execution of 
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PAGE. 
Execution —4 Conid.) : 
the deores and the sale proceeds could be appropriated towards satisfac- 
tion of the decree. Upendra Mohan Pal y dins v. Nalini 
Mohan Roy Chondhury bis sie 35 


e objection lo - Purchaser from e pom if his repre- 
sentative — Exscuting Court i/ and when cam enter/ain a question as 
to the validity of the decree - Objection to execution on the ground that 
the decree of which execution is sought is void, if comes within purview 
of section 47, Code of Civi! Procedure (Act V ef 1908 )—Consent, if 
confers Jurisdiction —Faciers determining jurisdiction—Code of Civil 
Procedure, section 21 and Suits Valuation Act (Vilef 1877), section 11 
opplication of. * 


Where the case of a purchaser is that the mortgage Is Invalid as having 
been registored at a place and the decres In the mortgage suit being 
passed by a Court not having territorial jurisdiction, and thereupon the 
preliminary objection is raised that the objectors on their own sbowing 
are not affected by the mortgage and the decrees and so cannot bs taken 
as representatives of the judgment-debtor within the meaning of 
section 47 of the Code of Civil Procedure 

Held, such objection cannot be accepted, 

It is no loager opea to a mortgagor or his transferee to ralse the contention 
as to the validity of a mortgage when a decree on the mortgage bas 
already boen passed. 


An objection to the execution. on the ground that the decree of which 
execution ls sought is vold and an order passed thereon comes within 
the purview of section 47 of the Code of Civil Procedure. 

The broad question that the executing Court cannot eatertaln a question 
which relates to the validity of the decree on account of defect of 
Jurisdiction in the Court which cx It can no longer bs ralsed in any 
Court Io [adis : 

Consent cannot coofer facisdistion on a Court where there is none, 

Four factors generally each Independent of itself, determine jurisdiction, 
namely silus of tha subject-matter of suit, Its value, the residence of the 
defendant and tbe nature of tbe suit. 


Section a1 of the Code of Civil Procedure and section t1 of the Sults 
Valuation Act enact that If no objection is taken as to the place of sulug 
or the over and onder-valuation of the subject-matter at the first oppor- 
tonity, sich objection would not be entertained in appeal or revision 
that fy at a later phase of the suit. These sections do not In terme 
apply when the question of Jurisdiction based on these groands is raised 
elther at the execution stage or in a separate suit instituted for a deola- 
ration that the decree passed was vold, 
An executing Court would be competent to refuse to execute a decree only 
when on the facea of the decree It would appear that the Court which 
passed It had no jurisdiction. Rashbehari Das «e. Mobindl Pal ... ? 
Exparte decree, when can be set aside ; see Exparte decree ET a s19 


oi 
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Fact, questíon of Construction of Dakhila with regard to the question of 
splitting up ; see Sult for rent ni 5 

Fraudulent purchase by co-sharer, effect of ; see Partition sult s oe 

—— —— —— purchase by a person who is in sense & truxtee-—Default in pay- 
ment of rent ; see Partition sult n e 

. Gambfing - Common gaming house what constitutes — "Betting slips’, Y 
instruments of ramixg—Calculta Police Act (IV of 1866), sections 3, 
44 and 47—Discevery of instruments of gaming, if also raises. the 
presumplion of making of profit er pain by the owner or occubler— 
Such presumption, tf can be rebutted. 

To sustain a conviction under section 44 of the Calcutta Police Act, It must 
be proved that the accused has opened, kept or used a roomor house 
which he owns or occupies as a common gaming house. 

To constitute a common gaming hous» not only there must be Instruments 
of gaming used or kept in the place but such instruments must be kept 
or used for the purpose of gala or profit of the person owning, occupying 
or using such room. 

According to section 3 of the Calcutta Police Act, “Instruments of gaming” 
includes any article used as a means or appurtenance of or for the 
purpose of carrying on or facilitatiog gaming. 

‘Betting slipe’ are instruments of gaming within the meanlug of section 3 
of the Calcutta Police Act. 

The discovery of the instrument of gamlog in a place on a proper search 
would be an evidence not only to prove thë existence of the lostruments 
in that place but It would also be evidence as regards the making of 
profit or gain by the owner or occupler of the place. 

When the prosecution relies upon section 47 of the Police Act, the accused 
can explain away the whole circumstance and ‘show the contrary’, If 
th» explanation is sufficient the evidence practically loses Its force, If no 
explanation or evidence tp the contrary is coming from the side of 
the accused, a duty ls cast upon the Court to welgh and appraise the 
evidence In the best manner, 

It is not correct to convict the appellant simply on the ground that there 
was lo law a presumption under section 47, which the accused was not 
able to rebut, [tis the duty of the Magistrate to consider whether tho 
evidence itself is sufficient to fosufy the conviction on the facts and 
circumstances of the cass. Abdul Latifi » The King-Emperor ... 

Garnishi order, if can be made, when a mortgage debt 1s dus to the judgment- 
debtor alone - Garnishee denying the debt or e retala to pay the amount 
of debt into Court ; sse Execution "m e 
Goods, possession Gic owesdon of mate’s recelpt ; ae Shipping eis 
——, property In, passing of j see Shipping T - 
-, property in, passing of—Transier of mate's receipt; see Shipping — ... 
Government, right of, to indemnity by , the bank—Government promissory 
note— Holdec’s s!gaature forged by way of endorsement -Bil discounted 
with bank—Exchanged for new bill by Securities Department at request 
made by bank in good falth~Statutory power to require indemnit y not 
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: Paar. 
Government —(Conid.) : i sc f 
exercleed by department— Damages for conversion recovered against 
Government by holder ; see Negotiable instrument «sa ms 456 
Gramtor can by stipulation withhold from the grantee the power to assign 
absolutely ; see Loasa oa eae 421 


Headmanship, vacancy in, arising before the enacting of section 74A of the 

Chota Nagpur Tenancy Act—Sectlon 74A, applicability of ; ace Village 

beadman ics ses 179 
Helrs of the deceased Mahomedan’s estate claiming coatribution from Taluq- 

dari property- Claim being an application for a proper allocation of the 

debts as between partible and Impurtible property of the deceased, is not 


their part to share in the taluqdari property ; see Taluqdari property ... 340 
High Court, if can Interfere—Court after enquiry altering the valuation put 
by the plaintiff ; see Coart-foe vie sve 123 


ane — —, M oan go into the question of non-compliance with the prori- 
sions of Order 21, rule 69 of the Code of Civil Procedure and treat such 
noa-compliance as nullifying the sale—Finding o£ first Court, not 
revers] on appeal, that requisite processos had been duly served ; ser 





Sale, setting aside of ous e 7 o6 
SEEE , When can interfere with the judgment of acquittal by appellate — * 
Court i srt Revision esa aes 571 


Hindu Law —Ce-widows, taking as joini tenanis—HRijhi of survivership, 
tf cam be relinquished — Sui. instituted within twelve years of the 
anuction-puchase—Onns. 

Under Hindo Law, when there are two or more widows succeeding as co- 
belrs to the estate of their deceased husband they take as joint tenants 
with rights of survivorship and equal beneficial enjoyment. The rights of 
survivorship may be relinquished by agreement between the widows. 


Where It appeared that the plaintiffs Jnstitated thelr suit within twelve 
years of their auction-porchase, the onus was on the defendants to show 
previous possession if they wanted to resist the claim of the plaintiffs, 
Uchmatan slias Uchmatun-nessa Bibi s. Rajendra Nath 


ela - T ' IIS 

ire=purchase agreement -Breach of agreement- Action in Criminal Court, 

if Iles ; see Jurisdiction aye ‘se 569 
Holding over after the expiry of the lease for 7 years— Notice for ejectment, - 

when to be served ; see Ejectment i T 991 
Homestead, right in-Homestead part of agricultural holaing; see 

Ejectment . 2 i ase o^ aon 59. 





» right in, how regulated—Homestead not part of agricaltnral 

` holding—Bengal Tenancy Act, section 182 and not Transfer of Property 
Act applicable j sec Ejectment $ šis en 59 

"^ ImpHed assumpsit’? oc “Implied contract" permits for redress of 

widely different types of grisvances—~Actlon for money had and 
recelved ; aes Refund oss one 16 


- 
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Income-tax- Business carried on in India—Dealings in differences abroad} 
see Revenue ese - 
——— — Profits of business — Profits from foreign transactions, lf to be 
aggregated with remaining profits of business for taxing purposes ; see 
Rerenus ae eee 


—— E EE ese sient ol— Testator directed his executors to pay out of 
the income of his estate the expenses of his Addya Shradh to the person 
entitled to perform It, and costs incurred In obtaming probate of the 
Will—Neither expenses allowable as a deduction m computing income 
tax ; see Revenue eve eta 

Income.Tax--Transactions carried ont abroad but directed from India— 
Whether profits thereof aris in India—Profits of basiness; see 
Revenue en - 


Income Tax Act, Section 23(4) implies a power in the officer to determine 
tbe sum payable ; see Revenue ~ see T 
me, Sections 34, 35, prescribe the only chcumstacces in which 
and. the only time in which fiesh assessments can be made and fresh 
demand notes igrued ; see Revenue - ote 
ne —, SOCKS 54, 35, provisions cf, exhaustive ; ses Revenue. n. 
Indian Companies Act, Section 91B— Directors exceeded thelr borrowing 
power, effect of ; ses Winding-up TS ese 
, Section g.B dota rot operate to deprive of the 
benefit of company’s contract with a third party who had no notice of 
the defect in the directors’ anthority—Internal management of the Com 
pany properly conducted, presumption o£ ; see Winding-up... >- ees 
—— —— , Section y1B is a concise statement of the general 
rule of equity ; see Windlog-up ees ese 
, Sobedule I, Table A, Article 73, requirements of } 
ste Windmg-up ave T 
Indian Income Tax Act -l'rofi:s of business, meaning of—Profits of each 
particular business, how computed ; see Revenue Vis ees 


Lc 











ao eee Hi 





LE a 








—— — — ——, Mectlons 4, 6, if require that the situation of the 
source should determine the place where tbe profits arose; ses 
Revenue i in 


Indian Limitation Act (1X af 1908), Schedule I, Articles 130, 138, 144, 
applicability ef— Defendant net in possession at the time when the 


plaintif"s predeceeser-in-ixierest purchased the property, bul possession. ` 


delivered recently ~ Suit, if barred. 
` Article 138, Schedule I of Indian Limitation Act, 1,08, applies to a case 
where the judgment debtor was in posscesion at the dato of the salo, 

V here it is fonnd that the defendant was not in possession at the time 
when the plaintiff's predecessor-In-Interest purchased the property in 
execution of a rent decree against the defendant, but certain other persons 
were iu posession of the properties as statutory mortgagees under 


sectlon 171 of the Bengal Tenancy Act, who however delivered back. 


possession of It about two years before the Institution of the sult ; 
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Held, that the sult was not barred eitber under Article 144 or Article 196 
Schedule I of the Indian Limitation Act. Pullin Behary Mandal ». 
Bama Charan Haldar ‘ee m 294 
Indian Penal Code (Act XLV of 1860), action wnder— Narají petition 
againsi the enquiry reporl—Further enquiry, if fo be made—Cognt- 
sancs of an offence under section 182, Indian Penal Code, when can be 
taken, 
When Naraji petition 1s submitted before a Magistrate against the report 
of an officer, the Magistrate should enqaire Into the allegations made 
therein judicially before taking any action under section 183 of the 
Indian Penal Code, " 
Cognizance of an offence onder section 182, Indian Penal Coce cannot be 
taken without a written complaint by the officer to whom the complaint 
is made or some other public servant to whom that officer is subordinate, 
N. Mukherjee, Circle Officer, Vishnupur v. Ramkinkar Palit ... . 583 


Indian Securities Act, Section 12 puts the onus on the applicant for 








renewal ; ses Negotiable instrument ees see 456 
~., Section 21—Implled Indemnity by the applicant for 
the renewal is not excluded ; see Negotiable instrument dis "m 456 


UND uuu e GENER UN 





, Section 21— Right to indemnity on conditions other 


than special conditions prescribed by the section; see Negotiable 
instrument 456 


Section 21 demands an express Indemnity by the 
prescribed officer ánd hence excludes any implied indemnity ; ses Nego- 
tlable instrument 456 


eee oon 


O G, S. SUR 











———-, Secta at, effect of, is to give an added statutory 
right which i» different from and in no way inconsistent with, the 


common law right ; see Negotiable instrument wes one 456 
a ee Section 21 has not abrogated the common law right 

to an {odemnity which existed under Indian Securities Act, 15£6 ; see 

Negotiable instrument a ees 456 


Lr ee ë 





, Section a1 should not be construed as removing 
from the scope of the statute the posibility in a proper case of the 
Implied indemnity where no express indemnity had been required ; sev 


Negotiable instrament ove m 456 
Inference — Bank's for renewal of Government Promissory Note — Undertaking 
to indemnify tha Government ; see Negotiable Instrument  ... m 456 
Inherent power— Order, if can be set aside—No appeal preferred against 
the order ; see Review ses sae 129 
power of Court—Attacbment of share of a debt , see Execution ... 35 
Institution, if a public religions trust in the absence of other evidence— 
Descent of property from Guru to Chela ; ave Religious trust T 


Insurance, policy oí—False answers to questions — Policy not stating that if 
answers were false it would be void or conditions mentioned therein were 
warranties ; see Policy of insurance T oon 506 
——— -——, policy of, if vold— False answer to questlon— Policy not stating 


Voc, LXVIL ] INDEX OF CASES. 

Insurance —(Coxid.) : 
that if answer be false it would be void or conditions mentioned therein 
were warranties ; see Policy of losurance is om 


m ee, policy of, If void—False answers to question—Matorlality of 
untruth nót 1n question ; see Insurance ses eos 
Interest ~Money dus under contract~Action brought to determine amount 
due ; see Contract eee cue 
cannot at oommoa law be awarded by way of damages foc wrongful 
detention of a debt - Interest cannot be awarded ia such a case by virtue 
of section 73 of the Contract Aot ; ses Contract oes eo 
— —— cannot be awarded by way of damages for wrongful detention of a 
debt under section 73 of the Contract Act, 1872 | see Contract * s 
Act, proviso to—*' That interest shall be payable in all cases in 
which it ls now payable by law, " it applies to cases In which a Court of 
Equity exercises jurisdiction to allow interest ; ses Contract... E 
Pacem DOC B (period rion 3o the date of a sult, when can be awarded; ses 


Contraot $i m 
aam Which passes io a mortgagee in a simple mortgage; oe Simple 
mortgage ode sd 
Interpretation put upon one vided ment by Court, when can be used in nis 
preting another document ; see Transfer fee e- it 
Joinder ef charges — Murder, charge of, if an ofenceof the same kind, as a 
charge of grieveus kuri—Ceds of Criminal Procedure (Act V of 1898), 
Section 2354 — Indian Penal Code (Act XLV ef 1860), Sections 302 and 
3125 charges under, if can be joined. 
`À charge of murder is not an offenoe of the same kind as a charge ‘of 
grievous hurt within the meaning of section 234 of the Code of Criminal 
Procedure. 
It is not desirable to lump together. two offences under one bead of charge. 
[n a oso where an accused was put upon his trial under a single charge 
but under two heads with respect to three separate incidents—two 
involving charges of murder and the other the charge of grievous burt— 
which did not form part of tbe seme transaction and had no connection 
between the three ; and when two separate offences of murder were hump- 
ed together under one head of charge i l 
Held, that the proper procedure is to frame two separate charges under 
Section 301, Indlan Penal Code and the charge under Section 345, Indian 
Penal Code cannot be legally joined with them and the charge under 
that section, if proceeded with, must form the subject-matter of a 
separate trial. Emperor v. Afsaruddi iis 
Joint tenancy, principle of, with ils incidents of rights by survivocship is not 
the rule of this country 1 sse Oocupancy holding ete 
Judge who passed the order, successor of, if oan entertain pleaders of the 
parties and the parties themselves —Decree-holder applying for review of 
an order—Mistake of law apparent on the fang of the reoord; see 
Review a 
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Judgment-debtor, if oan bava the sale set aside only on the ground of 
non-compliance with the provisions of O. a1, R. 69 of the Code of Civili 
Procedure without having availed of the provisions of O. at, R. 90 ; ses 
Sale, settiog aside of T 96 
Jurisdiction —Criminal Procedure Code (Aci V of 1898), Section 3:06, 
applicability ef ~Fury discharged at the request of accused and anotker 
selected by let, accused not objecting. 


Section 320 of the Code of Criminal Procedure deals with the summoning 
of jurors for a particular seesion. It bas no concern with individual oases 
at all. 

When the Judge went oat of his way to discharge the jury at the request 
of the accused and then selected another one by lot to which the accused 
never raised any objection ; 


Held, that Sectlon 326 of the Code of Criminal Procedure has ‘no applica- 
ton. Pukta Bibl v. The Emperor se ais 


Jurisdiction, factors determining ; see Execution in 7 


Jury, verdict of, considered perverse and against the meight of evidence— 
High Court, interference by, om reference by the Sessions Fudge — 
Indian Penal Code (Act XLV of 1850), Ssettoms 148, 326, 


T along with three others was tried togother. T was charged under 
Sectlons 148 and 426, Indian Penal Code and the other accused were 
tried under Sections 147 and 149/396 Indian Penal Code. The jary un- 
animously fouad the three accused other than T not gullty, but they 
found T guilty under Section 148 and not guilty under Sectlon 326, 
Indian Penal Code, On & reference being made it was. 


Held, that when three of the accused were found not gallty of the offence 
of rioting, the jury s verdict of guilty in T's case under Section 148 was 
not at all justified. 


Held further, that loasmuch as there was a clear and uncontradicted body 
of evidence against T for having caused the death of a person by cutting 
him down with a dao, T should bs oonvicted ander Section 326, Indian 
Penal Code King Emperor +. Tukku a g17 


Land and Revenue Regulation, Sec, yo -No trausmission or transference 
of ttle from the old proprietor to the purchaser at revenue sale ; see 
Ejectment T ons 380 
— DeC. 7i— FP urchase by one who was not 
a recorded or unrecorded proprietor and not responsible for the encumr- 
brance oo the estate-- Such purchaser selling his right to one who was 
& recorded oc unrecorded proprietor at the time of revenue sale— Effect ; 


——— 








ste Ejectment T can 390 
—— —— — ——, Seo, 71, Proviso (3), scope of; ses 

Ejectment iss "T 380 
Landlord failing to put his tenant in possession of the whole of the demised 

premises - Rent in proportion } ses Sult for rent "a ees 136 


—— — is bound to put his tenant in. possession ; see Suit for rent oes 136 


Vor, LXVII.] INDEX OF CASES, 


Landiord’s duty after putting the tenant in poesession of the demised 
premises, to malntain the possession of the tenant against all lawful 
evictions but not against from unlawful eviction ; sse Sult for rent = ... 


Lease, cancellation a/— Transfer af Properiy Act (IV of 1882), Section 52, 


terms of Lessee from the original owner —Suck. owner parting with 
kis interest before. lease—Lessee paying rent to the original emner 
withent knowledge of the sale under a bona fide belie/—Swch lessee, if 
protected. 

Tho terms of Section so of the Transfer of Property Aot raises a question 
of good faith on the part of the payer twice, Arsf with regard to the 


payment actually made and secendly with regard to the title of the per- ` 


son to whom the payment is made. 


The plaintiffs purchased some properties from the fre forma defendants 
who were the owners. Afterwards the principal defendants took lease 
of the same properties from the owners under n bema Ade belief that 
they were the owners and were in possession of the same since then 
and paid rent to them. Plaiotifis brought the sult for damages for 


use and occupation. The plaintiff. falled to prove the knowledge of the 


Principal defendant as to the fact of his purchases 


Held, that the principal defendant was entitled to the protection under 
Section so of the Transfer of Property Act, 1982 Satta Lall Jahar 


Mull, Firm +. Kritanta Kumar Guha sy Sa 
——, Construction of—'Generation to generation’, effect of expression ; see 
Transfer foe e ves 


— — , construction of - Flan, if controls ihe body af the instrument in case 
af ambiruity —Bonundaries ef the lands well defined and depicted in a 
plan and statement of area in the lesse, when should prevail. 

Though the words of the description In the Instrument are primarily relled 
upon, in case of ambiguity the plan. may cantro] the body of the 
instrument. : 

Where in a lease the boundaries of the demised land are well defined and 
depicted in a plan and the area thereof is also stated and thera isa 
question as between land within the boundaries and ares mentioned in 
the lesse, the former should prevalil. Keshabji Laffi v. Piramal 
Goyenka me 

Lesace, assignment by, efect oi—Restralnt by covenant EE assignroent 
—Assigomeot validj—Lessor's right--Lease containing power of re- 
entry ; ses Lease one oo 

» assignment by, vold—-Term granted subject toa .conditlon agalnat 

assignment; ses Lease esa 





—— —, If protected Owner parting with his interest before TEE —Lesece _ 


peyiog rent to the original owner without knowledge of sale under a 
bona fide bellef ; sre Lease, cancellation of em tae 
Lessor can make the power to assign subject to conditions and can stipulate 
that any purported assignment which- does not fulfil tbe conditions 
ghall not be valid ; see Lease iacu sis 


ee 
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Lessor’s right—Reatralot agilast assigameot by covenent—Power af re- 
entry ; see | ease eve ane 

Limitation —4mendmeni of decres, verbal, effect of—Such amendment, 
tf prevrnis the decree from being barred ~Indian Limitation Act (IX 
Of 1908), Schedule J, Art. 183, clause (4). 

Unnecessary verbal corrections in a decreas does not mean an amendment 
within the meaning of Article 182, clause (4) of schedule I of the Indian 
Limitation Act. 

Where Jt appeared that the decree as it stood before the amendment was 
fully capable of execution and no steps were taken by the decree-bolder 
to execute the decree for three years but after the perlod ao appl.cation 
was made by way of amendment for certain verbal corrections in the 
decree which was found also not to be bonafides : 


Held, that such amendment would not have the effect of saving the decree 
from being barred by limitation. Sureswar Prosad Bhakat v. 
Maharaj Bahadur Singh sek - 

— Indiam Limitation Act (1X of 1908), applicability of— 
Members of a family business, minors— Business: mot a joint family 
business One member, tf entitled to give a valid discharge on 
behalf of other. 

G and J were the proprietors in equal shares of a firm. They were minors 
and G attained majority on rst january, 1626 and ] attained majority 
on 6th July, 1930. The suits were instituted on sth Joly, 1933, and 
were admittedly brought after fourteen years of the transaction. It was 
further foond that G was not In the position of a aanaging member of 
an ancestral jolat family business and ] had a certificated guardian : 

Held, that G was not competent to give a valid discharge as contemplated 
by section 7 of the Indian Limitation Act so for as J's half share in the 
family business was concerned and so the claim of fto the extent of 
his share was not barred by limitation. Gourhari Ghose v. Srimati 
Anardai Bibi ow en 

—Indiam Limitation Act ( LX of 1908), Section 5, protection s/— 
Appeal against erder appointing a Receiver but no persen actually 
appointed—Such appeal, if competent. 

The order from which an appeal ts allowed by law is not one by which it is 
ordered that a Reoelver should be appointed but the order by which 
some person or persons are appointed Recelver : 


Where there has been negligence or want of negligence or want of reason- 
able skill, that such a skilled person might make, the litigant is entitled 
to protection of Section 5 of the Limitation Act : 


But where it. was found that there was negligence or gross want of lega! 
skill in the legal adviser as contra-distinguished from bøna fide mistake 
not through misconduct or negligence or want of reasonable skill, bat 
such es even a skilled person might make, the party shoald not be 
allowed to avall of the benefit of Section 5 of the Limitation Act. 
Phan! Bhusan Pal v. Sm Nalinibaja Dasi a m 
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Limitation —Loan of meney— Lean effected by endorsement in favour of 
berromer of cheque payable to lender by third party— When period of 
limitation begins te run-—Articile applicable —Indiun Limitation Act 
(IX ef 1908), Articles 57, 58.. 

Article 57 of the First Schedule to the Limitation Act is a general article 
applicable to a suit for the recovery of money payable for the money 

. lent, and the Zerminus a que of the period of limitation is the date on 
which the loan ls made. Article 58, which preecribes a period of three 
years for asuit for the recovery of money lent when the lender has 
giren a cheque for the money lent by him applies to a case in which 
the lender draws his own cheque and gives it to the borrower. It does 
not govern a sult in which he transfers to the borrower a cheque which 
bas been drawn by another person and endorsed in his favour by the 
payoe. 

Accordingly, in a case where a lender madea loan by transferring to the 
borrower a cheque drawn by a third person in his,:the lender’s favour, 
and endorsed by the lender in the borrower's favour, and an acilon to 
recover tha money so lent was brought more than three years after that 
third person had drawn the cheque but within thres years from the date 
when the borrower received the money by cashing the cheque at the 
bank on which it was drawn, 


Held, (1) that Article 57 and not Article s8 was applicable, (2) that the 
loan was made at the time when the money was received by the 
borrower, and in that the action had accordingly been brought within 
the statutory period. Babu Manmohan Das o. Bakico Narain 
Tandon en e 


—— Sili fer a fair and equitable sum for use. and occupation of 
laud —Limitatien — Indian Limitation Act (1X of 1908) Art, 120, 
applicability of. x 

The period of limitation for a sait fora fair and, equitable sum for the 
use and occupation of laad, is six years as prescribed by Art. 120 of 
the Limitation Act: Suresh Chandra Nag v. Kumud Kamal 





Nag TT TT] 
— —Sult Institnted within 12 years of suction purchase-—Defen- 
dant purchasing after the auction purchase ; see Hindn Law... - 
—— — —,M saved—Passing of final decree ln mortgage suit not in» 


cluding the personal decree for costs passed by the appellate Court — 
Application for execution of decree for costs barred; ase Mortgage 


Suit eee oem 
Limitation Act, Sec, r—Litigant, when can invoke—Negligence or gross 
want of legal skill in the legal adviser ; see Limitation eos see 
Te ee Sec, £e applioability of } ste Limitation Tm tee 


———— — —_—, Sec. 7—Proprietors In equal shares In a firm, when the 
cause of action arose, minore—Business not a jolot family businese—One 
member not competent to give a valid discharge on behalf of other ; see 
Limitation T ees 
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Limitation Act, Sec. 18, Sch. I. Article 62—Suit for refund of purchase ki 
3 money by auction-purchasee—Suppreasion of facts by decree holder ; 
ses Refund -— - 16 
T, Sec 28, Scope of ; see Eject ment is - 380 
—— —— — y Sch. J, Articles c7, 58—Loan effected by endorsement 
In favour of borrower of cheque payable to lender by third party ; sse 
Limitation ius os 17$ 
——, Sch, I Article 120 —Suit praying that the order of 
“withdrawal of suit bs declared void and that the plalntiff be entitled to 


Lanne eel 





APP 





prosecute that suit -Running of tima ; sre Sult for possession uu" 320 
— ————. Sch. L Article 138, where applicable, ; see Limita- 

tlon m T 904 
—Ó —— À—, Sch. I. Articles 148, 144— Defendant not in possession 


at the time when the plaintifs predecessor in interest purchased the 
property in execution of a reat decree against the defendant—Third 
person in possession of the property as statutory mortgagee aader sectioa 


171 of the Bengal Tenancy Act ; ase Limitation wes - 294 
— — — —, SCH. T Article 182, Explanation 1, applicability of; 

see Mortgage sult - is 316 
wt —— ————, Sch, [, Article 125-—Suit for s fair and equitable 

sum for the use and occupation of ie ; ses Limitation... - 74 
— 9, SCH, | Article, 18a. ol, (4)—Amendment — Unnecessary 

verbal correction ; ses ici D ga - 


ida acqalring property —Property, If losss Its secular xd partakes 
a religions character —Desceat of property from Guru to Chela ; ses 
Re trust A 540 
Matoe’s receipt, broker's lloa on, does not justify a claim against the ship- 
ownet for having deprived the broker of his security on the goods and 


caused him damage equivalent tu thelr value; sre Shipping 20 |a 299 
-———— receipt, broker's possession of, doss not justify a claim against the 

shipowner for having deprived the broker of his security on the goods 

and caused him damage equivalent to their value ; ses Shipplag "m 299 
— ——— reoelpt is not document of title ; see Shippt: g vee 299 
-~ receipts, posseesion of, is not ccoivalant to possession of the ma j 

Shipping sia 909 
mma recelpt, transfer of, does not pass property in the doin see 

Shipping P 299 


Measurement, official standard of, acted on—Snit for enhancement of reat 
according to the terms of Kaballyat—Increase in area—Absence of any 
averments in the pleadings about the standard of measurement or any 


evidence to show that there was a differant standard ; see Presumption... I 
Mosne profits, ascertain ment of, enquiry for—Proceeding in. and contínua- 

tion of the suit ; see Decree, execution of ome 473 
Misdirection —Non-reference to minor details of the case ; ses Alding and 

abetting a crime esa 45 


Maknrrari lease — Lease of asli and diara lands at a consolidated rental— 
Revenue oficer settling rent payable by ihe tenant of (he diara pertion 
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Makarrari lcase—( Cont.) : 

under Section 104 of the Sengal Tenancy Aci (VIII of 1885)—Geeern- 

ment sstiling the diera laud as a temporarily settled estate with the 

Zemindar Centract af lease, affected~-Vokerraridar, tf ha can 

show that he holds one tenancy at a comselidated rental —Bengal 

R Tenancy Act, Sectien 101 Bengal Tenancy Act, Chap X, Part l1 — 

. —— Presumblion— Eniry in record-ef- rights. 

When a Zemincar grants a mekarrari lcaso in respect of lands comprising 
his asl? lands and disra lands accreted to bis estate ut a consolidated 
rental, bis contract is not affected when the Revenue Officer settles the 
rent payable by the mokarraridar of the-dfera portion under Section 
104 of the Bengal Tenancy Act, 188°, and Government settles the díara 
lands as a temporarily settled estate with sald Zemindar. It is open to 
the meharraridar to show that he holds one tenancy comprising bigger 
area at a consolidated rental. The mekarrasi lease Is not hit by Seo- 
tion 1¢1 of the Bengal Tenancy Act. 

Section 191 of the Bengal Teaancy Act contemplates that a lease oc 
contract (provided it is made after the pessiog of the Bengal Tenancy 
Act) may be superseded as therein stated only where ths area comprised 
In the tenure or holding to which the contract relates is situate wholly 
in an estate not subject to a subsisting permanent settlement. 

Only the entry regarding rent and not other entries in the record where 
proceedings under Chapter X, Part II of the Bengal Tenancy Act have 
been taken, is conclusive. Maharaja Srish Chandra Nandi v. The i 
Midnapore Zemindary Co., Ltd. 2 ° 9202 

Money due under contract— Action brought to determine amount due — 

Interest ; see. Contract om is * 154 
-—— had and received, actions for- Clamification ; see Refund... - 16 
——— hed and received, claim for, must be based upon an implied promise 

to pay ; see Refund sia ia 16 
—— had and received, implied contract for —Agreement ; see Refund. =... 16 
——— had and reoeived—Nature of contract ; see Refund nid T 16 
 Mortgage—Premissery note given by mortgagor fer father's debi —Onus 

om mortgagor te prone absence of considsration-— Settlement of kis 
stale by mortgager—Trustee direciod te pay morigager monthly allem- 
ante—Charge en allemance granted lo moriguete — Validiiy— Whether 
allowance a “restricted tuterest''—Subsequent morigaget-— Action. by 
morigages on subsequent mortgages proved- drvalid — Whether mort- 
gagee debarred from ming on original mortgages — Amendment of claim 
by mortgagee after trial~ Attempt by amendment te mabe zetiled 
estates Hable in kande of mortgagor's sen fer meriguge debt—~ Whether 
maintainable—Transgfer of Property Act (IV of 1882), section aa 
Indian Contract Act (1X of 1872), section 25/3). 

A mortgagor obtained an advance of Rs. 1,930,060 against certain hypothe 
cated bonds, the mortgaged subjecte being inter alla jewels alrendy 
pledged to A, and an allowance payable to the mortgagor monthly by 
the trustee of a seitlemeot which be made of his property, By the 
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Mortgage —(Cenid.) : 
settlement the mortgagor's properties were vested in s trustee on trust 
inter alia to make payment in respect of debts of the mortgagor, and 
to pay the monthly allowance. In an action on the bonds brought against 
the mortgagor's represeatative, the latter contended, as to Rs 15,000 of 
the total sum secur.d, that It was the amount of a statute-barred debt of š 
his father for which the mortgagor had given a prombmory note, and for 
which there was no consideration as there was no proof that there was 
any accompanying stipulation for a fresh advance; that the Rs. 15,000 
was not recoverable unless within section 25(3) of the Indian Contract 
Act, 1872, and that itcoald not be within that sub-section because it was 
a debt of the mortgagor!s father : 

Held, that, a promissory note having In fact been given, consideration was 
to be presumed, and that it was accordingly for the mortgagor to prove 
the absence of consideration, which he had falled to do. 

Quere whether, under section 95(4) of the Act of 1872, a debt, payment of 
which a creditor might bave enforced agalost the mortgagor, would be 
irrecoverable by reason of {ts not being the mortgagor’s owo debt. 

That, the mortgagor having, as owner In full right of certain property, 
granted it toa trustee on trust to pay him, the mortgagor, an allowance 
for the purpose of his maintenance, that allowance was not a restricted 
interest withln the meaning of sectioa 6(d, of the Transfer of Property 
Act and the charge on the allowance was valid. 

After the date of the bonds, the trustee executed two mortgages In favour 
of the mortgagee. Shortly thereafter, the moitgagor had paid the 
mortgagee all that was owing to him at the date of the settlement. In 
addition the mortgagee was paid a large sum in reapect of the mort- 
gagor’s post-settlement Indebtedness. One of the later mortgages pro- 
vided that the mortgage should not affect the mortgagee's existing rights 
in respect of the sum secured by the mortgage except that the mort- 
gagee's charge on the mortgagor's allowance in respect of that sum 
should cease, The mortgage having, as the result of legal proceedings 
culminating in an appeal to the Privy Council been established to be 
Invalid : 

Held, that the mortgagee!'s intention having been entirely frustrated by the 
supervening Invalidity of the mortgage, the obarge on the allowance 
created by the earlier instruments was not released. While a case might 
arise in which a mortgagee released on security unconditionally intending 
to take the risk thatthe new security bo was obtaining should prove 
valid, no such case in. fact arose in tho aircurnstances. It was not open 
to the mortgagor to single oct a particular clause of the otherwise 
Invalid mortgage deed, and to claim to hold the mortgagee to that 

The mortgagor having further contended that the mortgagee's right of 
recourse to the original mocigage bonds had been lost by reason of the 
mortgagee's election to sue on the mortgages later granted by the 
trustee of the settlement 1 
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Mortgage —(Cenid. ) : 

Held that, the subsequent invalid mortgage baving cxpressly provided 
that the moctgagee’s existing securities should act be affected, and the 
bonds and the mortgage being therefore cumulative and independent 
securities no question of an election by the mortgages between the two 
securities cculd arise even on the hypothesis that the later mortgage was 
invalid, and still lees so once it had been set aside for invalidity. 

The action on the bonds having been brought In 1505 and the case beard 
in 19175 the trial Judge on the day oo which he reserved judgment 
allowed an amendn ent of the mortgagee’s plaint by the addition of a 
prayer that the mortgagor’s son (the mortgagor baing dead) should be 
ordered to pay the debt in respect of which the jerrels had been pledged 
to A, or that if. the moctgsgee himself should pay that debt he should 
be allowed to recover the amount so paid from the mortgagor’s son ‘ont 
of the settled property. Tke Subordinate Judgu then decreed that the 
mortgagor’s son should pay off the debt owing to A, and that, In default, 
the mortgages should be entitled to hare the settled property of the 
moripagor sold to satisfy the amount, The High Court also passed a 
decren the effect of which was to make the settled property Hable for 
the whole of the mortgagee’s claim oo the original bonds: 


Held, that there was no justifiontion for a decree making the settled estato 


liable for the mortgagor's debt, but that In any case the question of the 

liability of the trustee at any time during the mortgagor's life to have 

paid the debt to A was an issue which would require timely pleading 
and careful trial, and which could not be entertained by way of amend- 
ment at the end of the trial, R. Shanmuga Rajeswara Sethupathi 

v. Chidambaram Chettlar - T 

— suit —Abbellaie Court, power of— Personal liability, if can be 
imposed. by the dectes upon one or mere responucenis-— (Question, one 
of interpretation of decres—Personal decres for casts, if can be ase. 
cuted before Anal decree--indian Limiiation Act (1X af 1908), 
Schedule I Article 182, Hxpl. 1, construction ef-—S sint decree against 
oll the judg ment-dedlors~—Separate relief agains? a particular judg- 
scent debtor — Execution of Joint decree, if keeps alive the entire 
dstree. 

It 1s perfectly within the discretion of an appellate Court dealing with an 
appeal in e mortgage sult to make one or more respondents personally 
liable for costs ; and whether a personal liability bas been imposed by 
the decree of not is a question of interpretation of the decroe, 


The mottgagee decree-holder can prooeed to execute the personal dscree for 
costs without waiting tll the final decree was passed and without pro- 
ceeding against the mortgaged property In the first instance. 

The passing of the final decree which does not inclade the mld personal 

"decree for costs will not therefore save limitation if the application fot 
execution of the dedree for costs is barred. 


Under Article 182, Explanation I of Schedule I, the Indian Limitation Act 
(LX of 1908), where a joint decree Is passed aga'nst all the judgment. 
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PAGE, 
] Mortgage sult —(Ceonia.) : 
debtocs and a separate relief is also given against a particular judgment- 
debtor, the question whether an application for execution of the joint 
decree would keep alive the entire decree including the portion granting 
separato relief which is not executed would depend apoa this sis, 
whether the separate rellef giveo against the particular judgment-debtor 
is really a part of the joint decree passed against all the judgment- 
debtors. If it is po, then the execution of the joint decree will keep alive 
the seperate relief also, bdt not if it is In substance a separate decree, 
Charu Chandra Roy +. Hrishikesh Roy se - 316 
—— —— suit in which equity of redemption wholly unrepresented — Pur- 
chaser at mortgage ale can use the mortgage for his own protection; 


ses Simple mortgage -T est 429 
Mortgageo, if debarred from sulng on original mortgage~ Action by mort- 

gAgoe on subsequent mortgage proved Invalid ; see Mortgage € 241 
— — — , lnterest which paseess to, in a simple mortgage ; see Simple 

rortgago i sei -— 429 


—— — — decroe-bolder, if can execute the personal decree for costs before 
the passing of floal decree and without proceeding first against the 





mortgaged property ; ses Mortgage suit bes bee 216 
Mortgagor, if oan single out a particular clause of an invalid mortgage deed 
and can claim to hold the mortgagee to that clause ; see Mocigage — 241 
or his transferee, if can question the validity of a mortgage after 
the passing of decree ; sts Execution vis See 7 


Mourasi Mokarrari potta, construction of— Condition as to payment of 
chemik by transferee on transfer and on default the transfer will not be 
valid ; see Lease T tae 421 
Mourash! mokarrari right, If can be acquired against a tenant by prescrip- 
tlon--—- Landlord recognising sach 11ght in deeds of transfer some of which 
might have been done before section 15A. of tbe Bengal Tenancy Ao 
was enacted ; ses Hridenoe, admission of ves ete 133 
Nara]l petition submitted before a Magistrate against the report of au officer— 
Procedure to be followed by the Magistrate; see Penal Code, 
section 183 Í "e ise 583 
Negotiable instrument- Government bromissery note - Holder's signa- 
ture forged by may of endersement — Dill disconuted with banh - Es- 
changed for naw bill by Securities Department at request mads by bank 
in geed-fatth—Statutery powtr te require indemnity not exercised by 
department — Damages. fer conversion recovered agains’ Government by 
holder—Righi of Gowernment te indemnity by ihe bank~ Indian 
Securities Act (X of 1930), sections 13, a1. 
By seotion-a1 of the Indian Securities Act, 1920 the prescribed officer of 
the securities department may (i) issue a renewed security upon the 
applicant's giving the prescribed Indemnity against the claims of all 
~ persons claiming under the security so renewed, or (li) refuse to issue a 
renewed security unless sach indemnity is giyen. 
Tbe fact that section a1 gives to the prescribed officer before exchanging a 


Vor, LXVIL] , INDEX OF CASES, 


Negotiable Instrument —(Ceonta.) : 

Government promissory note for a new one a right to demand an express 
Indemnity from the applicant for the renewal and to refuse to give the 
renewed note unless an Indemnity is given does not mean that an implied 
indemnity by the applicant is excluded and tke statutory right to an 
indemnity given by the seotion is not Inconslscent with an implied right 
if the section is not acted upon ; nor was it intended by the Legislature 
that there should be a right to indemnity only under the special condi- 
tlons prescribed by section 31 or to abrogate the common law right to an 
indemnity which existed onder the Indian Securities Act, 1886, 

The effect of section 21 fs, on the contrary, to give an added statatocy right 
which is different from, and In no way lnocnsistent with, the common 
law right. There is, moreover, nothing inconsistent with the common 
law right in the preseoce of some element of choice or deliberation on 
the part of the officer who is the person doing zho act, so long as be pro- 
cesds on the assertion or claim or direction or evidence of the applicant 
for the renewed note. Similarly, where the duty is statutory and must 
be performed lf the statutoryo onditions are fulfilled, the fact that the 
oficia! may have to see that the conditions are fulfilled does not ger sé ` 
debar him from saying that he has acted upon the assertion or claim or 
request of the appHoant. Section 12 puts tbe oxxs oa the applicant, 
for the word “claimlog” involves an assertion of title and the word 
* satisfying " prescribes a condition to be fulfilled by the applicant. 
Suoh matters constitute a request from which the common law indemnity 
may properly prima facie be Implied, none the less because some dell- 
beratlon may be involved on the part of the officer before he submits to 
belng satisfied by what the applicant puts befcre him 

A, having possession of a Government Prorissocy Note on behalf of G, 
the holder and Indorsee, forged G’s indorsement and {ndorsed the bill for 
value to a bank. The bank in good falth applied to the Securities 
Department for issue to them of a renewed promissory noto in exchange 
for the old one, the coer of the department who issued the renewed 
note not exacting from the bank an indemalty under section sgar. G 
having become aware of A’s dishonest act and of tho subsequent dealings 
with the note, sued the Secrotary of State In conversion, and recovered 
damages. On a claim by the Secretary of State to be indemnified by the 
bank against the loess so suffered, on the ground that, the department 
having leued the new note on the bank's request, were entitled to be 
indemnified against the damage suffered by them as the result of the 
injury done to a third person’s rights: 

Held, that an unda takling to Indemnify the Gcvernmeot must be implied 
from the bank's request for renewal, and that the Government were 
acoordingly entitled to recover the amount of their Ices, While the 
demanding of an express indemnity under section a1 by the prescribed 
officer would exclude any implied indemmitv, section 9: mmst not be 
construed as removing from the scope of the statute the Possibility in a 
a proper case of the Implied pdamnity where no express indemnity had 
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Paar, 
Negotiable Instr ument- (Costd.) 1 
bean required. The Secretary of State w. The Bank of India, 
Limited sis sie 456 
. Nott»direction —Non-reference to minor details of the case ; see Alding and 
abetting a crime l T we we 45 
Non»reference to minor details of the case will not amount to misdirection — 
or non-direction ; ses Aiding and abetting a crime eco - 45 
Notice to eject a tenant holding over after the expiry of the lease for 7 years, 
when to be served ; see Eject ment bd - 991 
Objection as to nature of a holding taken at a late stage, if can be allowed; 
see Revision T "m 5 
Occupancy Áelding—HBengal Tenancy Act (VIII of 1895), section 56, previ- 
sions af-~ Death of ens af the occupancy raiyats withent heir, effect o/ — 
Landlerd, tf entitled te take possession of the share: of the occupancy 
valysi whese righi has teen extinguished ~ Principle of joint seamed 
if recognised in this count-y 
Section 26 of the Bengal Tenancy Aot provides that when a au leaves 
no heir behind him and his other properties go by escheat to the Crown, 
the occupancy right and not the holding 1s extingulshed, and the holding 
remains without any tenant when the tenant ls dead and the i b 
entitled to re-enter. i 
— The death of one of the tenanta would not have the effect of EE the 
rights of the surviving tenant. z 
The principle of joint tenancy with its eldat of jus by sicvivomiin is. 
“not the rule of this country. 
So when oue of the jolnt tenants of an occupancy holding dies without 
leaving any heir the landlord is entitled to take possession of the share of 
the ralyat whose occupancy right has been extingulshed. Trallokya. 
Nath Pal +. Ambika Charan De a s 58 
ralyats, death of one of the, withont heir, effect of ;, ses 
Occupancy holding + a ves 
Offences, two, if can. bs lumpec together under one head of charge ; see 
Joinder of charges is v 580 
Order that sale to ba held with notice oí mortgage is not an order eles 
plated by Order a1, Rule 62 of the Code of Civil t rooedure— Court not 
investigating the olaim—Clalm preferred that the properties were subject 
to his mortgage ; tte Claim case TA Tm 79 
Oudh Estates Act, Section 22—''Helr or legatee''—Successors of the 
immediate taker froma talugdar ; sss Succession ve ees 62 
, Sections 14, 23— Estate settled tn Ondh— Name of settled 
owner although dead entered in lists prepared under statute—Owner 
sacceeded by son before passing of Act--Whother subsequent successions 
within Act ; see Succession eae NS 6a 
Oudh Settled Estates Act, Section :15—* To be or tà havo vested '' should 
not be interpreted as operating retrospectively upon rights aocrued to 
third parties in the administration of the Property of the deceased ; see - 
Taluqdari property bes =æ ` 850 


m 
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t 
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Owner, benoficlal, bound by the result of sult by or against benamidar ; ses 


Sult for possession ies re 
Ownership of the property, to whom belongs ; ses Simple mortgage eee 
Parties to sult on mortgage ; see Simple mortgage " m 


Partition isit —Trustee — Fraowdulent purchase by E PE E T 
trustes fer the payment of rent, defaulied in paying rent~ Pu chase 
by such cesharer in execution of rent decres— Adverse possession 
against! co-skarer — Presumption of Benaml — Purchase by wife, 


If either a co-sharer or a person who is in sense a trostee for the payment 
of rent, defaults la the payment of rent with the express object of getting 
hold of the interest of the other co-abarer, that purchase must be taken 
to enure for the benefit of the person so defrauded. 


In order to defeat the title of co-sharer there must bs aa ouster namely, an 

- assertion of hostile title made with publicity as against the other 
oo-sharer. 

There is no presumption that whee a wife possessed of considerable wealth 
and considerable income, purchases a property in her own name, the 
property must be regarded as one purchased snami for her husband. 
Syed Md. Malech v. Shasi Moull Nag ea ss 


Party making an adminslon, if can prove that admission was mistaken or 


untrue 3 see Injunction - one" 


Penal Code, Section 10 ;—Alding or abetting by any act lone either prior to 
or at the time of commission thereof ; see Aiding and abetting a crime... 
——— —— —, Section 182, offence under, when cognizance to be taken ; see 
Pena! Code, section 182 sis T 
—— — —, Seotion 182, actlon under, when to be taken-—Nara]! petition 
submitted before a Magistrate against the repart of an officer — Allega. 

tions to be judiclally enquired Into ; sse Penal Code, section 182 y Jes 

, Sections 302 and 325, charges under, if can be jolned ; see 


Joinder of charges s. ws 

» Section 4980 —'Detain, meaning of ; sev ‘Detain’  .., - 
Peremptory date for hearing of a sut how to be Exed—Prarticà ; sse 
Possession, suit for vis T 


Person, if liable to income tax on the pecfits of foreign transactions —P orson 
resident In British India carrying on business and coatrolling transactions 
abroad In the course of that business ; see Revenue dee T 


— having an interest In the right to redeem, H can be compelled by 
the purchaser at mortgage sale to redeem after tbe right to enforce the 
mortgage Hen was barred by limitation - Moctgage salt in which equity 
of redempiion is wholly unrepresented ; ses Simple mortgage on 


Pian, if controls the body of the instrument in case of ambiguity — Boundarles 
‘of land well defined and depicted in a plan and statement of area In the 
lease, wheo to prevail ; see Lease, construction of - 


Policy ef insurance — False answers to questions —FPaliey, (f void. 
When a policy of insurance contalned a clause to the effect ; 
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Paar, 
~ Pollcy —(Contd) : 3 
“ Provided always that the Proposal for insurance and' Declaration and 
Answers to questions mentioned in the schedule shall be held to form 
the basis of the contract 1" 


Heid, that although lt was not stated In the policy that lf the answers were 
false, the policy would be vold or that the conditions mentioned therein 
were warranties, the meaning and effect of the ‘basi’ clause, taken by 
itself, was that untrue statements In the proposal, or any breach of ite 
promissory clauses would avoid the pollcy 


Held further, that inssmuach as the materiality of the untruth was not in 
issue and as some answers were untrue, the policy was void, irrespective 
of the question of their materiality. The Light of Asta Insurance 
Company, Limited v. Karatua Debi si m 506 

Possesalon, delivery e/—Docreo covering joint. mndieided property — Mode 
ef delivery of possession in executlen proceedings — Ciel. Procedure 
Code (Act V of 1908), Order XXI, Rule 35, Clause (2). 

Where proporty covered by the deoree is joint undivided property, the 
procedure to be adopted ín execution proceedings as to the mode of 
delivery of possewrion will be in the manner provided by Order a1, 
rule 3%, clause (a) of the Code of Civil Procedure. Dwarika Nath 
Mondal +. Ram Nath Barman — SE 39 

y anit for-—Appellate Conrt, when can tale additional evideuce— 
Ciel] Procedure Coda (Act V af 1908), section 11, order 41, rule 27 — - 
Res judicata =Competency te try the subsequent isene—Valuation. 

Under Order 41, rule 27 of the Code of Civil Procedure production of addi. 
Honal evidence ín the appellate Court Is dependent upon whether the 
appelkte Court requires that evidence to enable it to pronounce fodg- 
ment. 

Under section 11 of the Code of Civil Procedore there may be no res judi- 
cata unless the Court which tries the first sult was competent to try the 
subsequent anit or the suit fn which the issue in qnestion bad been sub- 
sequently raised. Mere competency to try the fame raised in the sub- 
sequent suit is not enough ; there is a distinction between a suit and an 
issue and the decree In the previous suit cannot be treated as res judicata 
in the subsequent suit unless the Judge by whom it was made had juris- 
diction to try and decide not only the particular métter in issue but also 
the subsequent suit itself in which the issue is subsequently raised. 

In spite of large valuation in the subsequent sult there would be res judicata 
at least with regard to so much of the property as was dealt with in the 
previous suit. Gonesh Chandra Deuty v. Rajkumar Deuty as 233 


Potta, Xaimi— Rate of rent, Axed, if ratyati at Éxed rate created — Kevenus 
Sale Law (Act XI of 1859), section 37 — Raiyat, if liable to be ejected — 
Mekarari righi ef raiyal created after Permanent Seillemeni-- Purchaser 
at revenus sale, tf can ignore the Mehararl right, 


A potta was stated to be & Kaimi potta and when stating the rate of rent It 
was stated that it was sirià that is to say tho rate of rent was fixed, 





aan cmn 


me 
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Pottn—(Contd:) : 

Held, that sinoe the rate of rent was fixed by the pafta, a ralyati ata fixed 
rate was created in favour of the tenants. 

Under section 57 of the Revenue Sale Laws ralyats having a right of occu- 
pancy ata fixed rate of rent were not liable to be sjected. 

Bat where the Mokerari right of such ralyat was created subsequert to the 
permanent settlement, the purchaser at a revenos sele bad right to 
enhance their rent irrespectively of the engagement, and the landlords 
were entitled to treat such relyats as occupancy ralyats whose rents wero 
lablo to enhancement according to hw. Janaki Nath De f£arknr ». 
Rajani Nath Kar e ove 

Pre-emption - Principles governing if and qho is cntitled to pre-empi— 
Bengal Tenancy Act (IV af 1928), section cOF, .sub-sections 5 and 6, 

The peculiar right of pre-emption was created by the statute itself f.e, 
the Bengal Tenancy Act and that right depends upon the applicant being 
an immediate landlord of the holding. 

It is only when the order under sub-section (5) of section @6F is made that 
the right, title aod Interest of tbe share accruing to the transferee vests 
in the immediate landlord. 

So where the opposite party ceased to be the immediate landlord before an 
order under sub-section (5) was mede : 

Held, that the application for pre-emption of the ovposite party cannot be 
granted. Ramendra Nath Ray Chowdhury c. Jitendra Chakra- 
varty P m 

right oreated by Bengal Tenancy Act- Right depends upon 
tbe applicant beling an imrediate landlord' cí the holding ; ses Pre- 





emptlon 
Presumptiom— Penamdar for husband- Wife poescmaing oe able wealth 
and income ; see Partition suit ind 








—Hnhancement ef rent apcerding (o terms of a Kabuliat— 
Standard of messuremenit to bs applied. 
In a suit for enhancement of rent according to the terms of a Kabulat ou 
the ground of there belng increase in area as per record-of-rights and as 
stated in the previous Ik abuliat and in the absenre of any averments in 
the pleadings about the standard of measurement or any cridence to 
show that there was a different standard, the offickal standard of measure- 
ment should be presumed to have been acted o. The Bhowanipore 
Zemiudary Company Limited v». Ram Mandal sae iex 
me — — —— 'l'enancy not split up —Settlement recard showlog one tenancy ; 
sse Suit for rent ae TR 
a e RE to religious property— Descent of proputy from Guru to 
his Chela ; ave Religious trust eee tae 
of consideration — Promissory note gyen by mortgagor for the 
statute barred debt of the father— Contract Act, section 2c(3) 3 see 
Mortgage T dd 
Probate, expense incurred for obtaining, not to bs deducted in computing 


Ribes. cme 





Income tax | are Rovonue i ave Vis 


470 


188 


136 
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Procedure—Executlon of the order for costs made by Governor on the 
report of tho Commissioners regarding the costs of enquiry — Election 
petition - Act X XX1X of 1920, section 12; see Review e eee 


to be adopted In execution proceedings as to the mode of deli- 
very of possession of property covered by the decree belng joint undirid. 
ed property ; see Possession, delivery of Vis T 
Profits, if accrued cr arose ou'sido Inda- Contracts being neither framed 
nor carried out in India—Assessee cared on his business In India and 
controlled the foreign transactions from thero—Deslings io differences 
abroad ; see Revenus wee s 
Property in goods, passing of ; see Shipping eoe - 
———- — in goods, passing oí— Restrictions on the power of disposing of 
property contained in the contract of sale— Common law lien; see 


eT 








Shipping a vos 
in the goods, passing of—Transfer of rmate’s receipt; see 
Shipping 2s 


Prosecution, lf to call any witness when there is reasonable Son for the 
Publio Probecator to come to the conclusion and belief that such witness 
will not speak the truth or if he believed that the evidence of such person 
was wholly unnecessary for the trial; see Aiding and abetting a 





crime “te eee 
, When can dispease with calling any witness or witnesses ; sse 
Aiding and abetting a crime m TT 


—— — —— relying oa section 47 of the Calcutta. Police Áct— Accused can 
explain away the whole circumstance and ‘show th» contrary! — Explana- 
tlon, suffic'ent —No explanation or evidence to the contrary ooming from 


the side of accused of—- Effect of ; see Gambling A - 
Purchase, if benami for husband Wife pomessing considerable wealth and 
Income ; 34$ Partition suit eas ane 


Purchaser at mortgage sale, if can compel the person having an interest in 
the right to redeem after the right to enforce ths mortgage lien was 
barred by limitation —Mortgage suit in which equity of redemption is 
wholly uorepreseated ; sse Simple mortgage ees oon 

at mortgage sale, if can eject the lessee from the moitgaged 

property — Suit on simple mortgage bond— Permanent lessee in respect of 

a portion of the mortgaged property not made a party; sse Simple 


D tud 








mortgage ete re 
en at mortgage sale, rights of — Mortgage sult In which equity of 
redemption is wholly unrepresented ; se¢ Simple mortgage ` ves 





at morigage sale can use the mortgage for his own protection- 

Mortgage sult in which equity of redemption wholly unrepresented ; sve 

Simple mortgage sha H 
— — — at morigage sale, what he acquires ; see Simple mortgage eve 
at mortgage sale, what he acquires—Equiiy of redemption, 
wholly represented or not represented ; ses Simple mortgage ds 
at mortgage sale, what be acquires— Mortgage sult in which 
equity of redemption wholly unrepresented ; sss Simple mortgago em 








f 
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Vor, LXVIL] INDEX OF CASE 8, 


Purchaser at revenue sale, if can ignore the mokurrar right created sub- 
sequent to perma nent settlement ; see Potta, kaimi bis ave 
Putnidar — Duty to interwene foy the protection of the superior inieresi— 
There is no duty cast upon the putnidar gwa putnidar to intervene for the 
protection of the superior interest, and the fact that he did so in his own 
interest does not create any duty or constitute any express or implied 
under;tgking to ocntinne to do so. Bibhuti Bhusan Dutt v. Rani- 


gun) Coal Association Limited iss ‘ais 
——— — —, if to intervene for the protectlon of the superior interest; see 
Putnidar : oes ees 





—, lf to intervene for the protection of the superior interest—Putnidar 
so intervened in his own Interest ¢ffect of—Express or implied under- 


taking ; see Putnidar e. e 
Question of fact— Construction of Dakhila with regard to the question of 
splitting up ; see Suit for rent i d T 
Ralyati at a fixed rate, if created —Rate of rent fixed by the Bolts; see Potta, 
kalmi one os 
Records of Thak survey, revenue survey and of collectarate papers, value of, 
not uniform ; sre Injunction ds 


Redemption, validity of—Sums lent by estate on nde rs amounts 
outstanding —Powcr to tenant for llfe to dispose freely of principal in 
tbe event of redemption by morigagoc-—— Redemption permitted by tenant 
for life for small sums ; ste Tenant for Hfe wae aa 

Refund —Sui! fer refund of purchase money by am aucllen. purchaser— 
Principle and nature of such aciion —Suppression of facts by tke decree- 
helder —Meney had and received — Nature of the contraci—Class(fcation 
of actions fer money had and received in Hnglaxd—Implied promise to 
pay—Acyudescence, meaning of—Ciwil Procedurs Code (Aci V ef 1908), 
order 21, rules 91 and o3— Guaranies of title in a Court sale— Indian 
Limitation Act (1X ef 1908), section 18 and Schedule 1 Article 61. 

Per Nasim Ali, F + The whole group of common law action. In England 
known as "implied assumpsit" or ‘* implied contracts” permits for 
redress of widely different types of grievances, Of them an action for 
money had and received has the greatest variety cf application. 

The implied contract for money had and received has no element of agree- 
ment about it, it ls implied in law. 

Under the English law Actions for money had and reoelved may be classi- 
fied under the following heads: (1) money pald in mistake of fact ; 
(2) money paid for a consideration which has failed ; (3) money paid 
because |t was extorted “Clore Offic’? or by duress and the like; 
(4) cases where the plaintiff has had an actionable wrong done to him 
by the defendant and waiving the tort sues in assumpsit whether any of 
his money bas actually passed from himeelf to the defendant or not. 
A claim for money had and received must now be based upon an implied 
promise to pay. 

[n this country an action for recovery of money paid for a consideration 


118 


638 THECALCUTTA LAW JOURNAL [Vorn Lxvil, 


PAGE. 
Refund —(Contd.) : 
which has failed ıs maintainable as in England and the principle under- 
lying sach actions can be invoked In cases of involuntary sales. 
Acquiescence does not simply mean standing by. it means assent after the 
party bas come to know of his right. 
Fer Mukherjea, T.i An auction-purchaser has got to set aside a salo under 
the provisions of order 21 rule 91 of the Code of Ciril Procedure before 
he can apply for a refund of the purchase money under order a1 rule 93 
of the Code of Civil Pr ocedure. 
The right to recover the purchase money by a sult on the ground that the 
judgment-debtor bas no. saleable interest In the property sold has been 
taken away by the Ciril Procedure Code. 
The foundation ofan action for money had and recelved would not rest on 
an actual promise to pay but arose when a province was imputed by law, 
though the circumstances would totally exclude the ides of an actual 
coatract. 
Though there is no guarantee of title in a Court sale there is some duty 
imposed upon the decree-holder to let the Intending purchasers know tho 
nature of the title, 
So where in an auction sale an auction-purchaser was induced to purchase a 
property and it was afterwards discovered that the judgment-debtor 
against whom the execution was taken in which the sale was brought 
about, had long before parted with his property, which fact was known 
to the deoree holder but which he suppressed, and the suction-purchaser 
afterwards brought the suit for refund of purohase money and money 
realised as rent after the auction sale by the decree-ho'der : 
Held, that in spite of the fact that Artiole 62 of Schednle I of the Limita- 
tion Act was applicable the plaintiff would get the benefit of the provi- 
slons of section 18 of the Limitation Act. Chaitanya Das Banerjee 
v. Ranjit P al Chowdhury ie ese 16 
Regulation I of 1886, Sections 70, 71 ius i 380 
Regulation XLVIII of 1793 and Regulation VIII of 1800, scopes of ; sve 
Injuncion s - 495 
Reliet to be granted—Temporary injunction maintaining the status quo ants : 
cannot be granted—Consequential rellef in the shape of a mandatory 
Injunction denled —Declaration ; aee Company ous ese 143 
Religious irsi-— Person in charge of institution called Mahani— Descent af 
property from Guru te Chela— Whether institution therefore a publie 
religions trust in the absence of other evidence—Udasi not debarred 
from acquiring private property— Allegation of public religions trust — 
Burden of proof. l 
Where it is alleged agalnsta person in possession of property that the 
property is the sabject of a tiust for a public purpose of a charitable or 
religious nature, It is for the persons making that allegatlon to prove it. 
The desoent o£ property from a Guru to his Chela does not warrant the 
presumption that it ts religious property. 
Where a person eaters the Udas! order, be severa his connection with the 
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Paar, 
Religious trust —(Centd.) : 

members of his natural family, and aocordingly no natural relative can 
succeed to property beld by him: but it is not on that account Impossibla 
for an Udasi to acquire private property with his own money or by his ` 
Own exertions. Such private property as be does acquire passes on bis 
death to bis spiritual heir including his Chela who fs recognised as his 
spiritua! son. The circumstance of the descent of the property from 
Guru to Chela does not necessarily lead to the conclusion that property, 
when acquired by a Mahant, loses its secular and partakes ofa religions 
character. 

The recitations of holy books on a property are in no way Incompatible 
with the hypothesis that the trust, If any existing In respect of the pro- 
perty is of a private nature, 


To constitute a trust “ created or existing for a publico purpose of a charit- 
able oc religions nature" within the meaning af Act XIV of 19:0, the 
anthor or authors of the trust must be ascertained, and the intention 
to create a trust must be indicated by words or acts with reasonable 
certainty. Moreover, tha purpose of the trust, fhe trust property and 
the beneficiaries must be indicated so as to enable the Court to administer 
the trust if required. Pandit Parma N and ». Nihal Chand ae 240 


Remand order questioned by another Judge of another Division Bench ; see 

Barden of proof 276 
— Additional rent for excess area- Stigulatien in Kabuliat - Landlord, 

if entitled te suck rent—Second appeal, if barred under section 115C 

sf the Bengal Tenancy Act. 


In a prooeediog under section 105 of the Bengal Tenancy Act the landlord 
claimed settlement of falir and equitable rent of certain bolding on the 
ground of rise in the price of staple food crops and of increase in area on 
the basis of certain stipulations In the leases by which the tenancies were 
created. The stipulation was as follows; “Jf afterwards on measure- 
ment the area is found to be in excess or If any land which really belongs 
to the fote is discovered later on I will pay additional rent for this excess 
area without any objection 1 ” 


Held, that upon the terms tho landlord was entitled to get additional rent 
for the excors area found on measurement. 


Held also, that in the circumstances of the present case a second appeal . 

would not be barred under section 115C of the Pengal Tecancy Act. 

The Chasmdra Sokhar Zomindary Company Limited ». Radha 

Gobinda Koer une Se . 9 
Ront, abatement of, claim flor--Landlord not letting out any portion of the 

tenancy in occupation of his tenant to any of his tenants of the Mouxa— 

Any tenant of his dispossessing the tenant defendant of his tenancy ; ses 

Sult for reat eoe esa - 136 
— —, astessment o/ — Bengal Tenancy Aci (VIII of 1885 and as amended 

by Act IV ef 1928), sectlom 109 ‘prowlse, bar of— Precesding under 

gretion 105 Bengal Tenancy Act withd: awn before amendment— Nishar 
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Rent--( Conid.) : 
righi—Onws of proef—Rectials in judgments, admissibility ef— Indian 
Evidence Act (I of 1972), section 13. 3 

Section 109 of the Bengal Tenancy Act as amended in 1998 is applicable 
to a suit for assessment of fair and equitable rent instituted after the 
amendment, even though the application for withdrawal of the proceeding 
under section 105 of the Act, took place before the amendment. 

The onus of proving that the defendant’s rights to the property are not 
subject to payment of rent is on the defendants. 

Recitals in judgment are admisstble as assertions of the rights claimed by 
a party under section 13 of the Indian Evidence Act Maharsajadhira] 
Sir Kameswar Singh v Hridoy Nath Sahoo - she 
ome, enhancement of, sult for, acoording to the terms of a Kabullat~Increase 
in area—Absence of any averments in the pleadings about the standard of 
measurement or any evidence to show that there was a different 
standard ; see Presnmption ' eee see 
Res judicata, doctrine of, applionbla to proceedings, fins] and conolusive 
between parties, being not susceptible to appeal ; see Kes judicata yes 
, decírine of, tf applicable also to proceedings which ars in 
lhemptrioes Anal and cenclusive—Cede of Civil Procedure (Act V af 
1908), section 11, if exhaustive — Principles governing res fudicata— 
Bengal Tenancy Act (VIII of 1885 as amended by IV e 1938), 
section 16- Y, proceeding and decision under, if eberales as a bar tow 
subsequent suiti between the same periles— Question of nature ef 
tenancy, tf incidentally arises in a proceeding under sectlen 20-7 of 

the Bengal Tenancy Act. 

The doctrine of res judicata is applicable also to proceedings which are in 
themselves final and conclusive between the parties as being not suscep- 
tible ta appeal. 

The view therefore that the question of res fudícata cannot arise in con- 
sequence of antecedent ‘summary’ prooeedin gs ts not justified. 

The provisions of section 11 of the Civil Procedure Code are not exhans- 
tive: 

In order that the principle of res judicada might apply It is essential. that 
the former judgment must be (1) that of a Court of concurrent furisdic- 
tion (2) directly in question in the snbsequent suit and (*) between the 

i same parties . 

Where it appeared that in a proceeding taken under section 26] of the 
Banga) Tenancy Act in the Court of one Munsiff, the matter of the nature 
and extent of the tenancy was directly In question and it also appeared 





that the Munsiff dealt with it in an entirely judicial and thorough. 


marner; and the sme matter was subsequently in question in a solt 
| between the same parties in the Court of another Munaiff ; 
. Held, that the decision of the Munsiff in the prooeedings under seotion 26] 
of the Bengal Tenancy Act, operated as a bar on the principle of 
*es judicata to the subsequent suit. 


Section 26] of the Bengal Tenancy Act Itself does not indicate whether 


PAax. 


Ii! 
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Ros Judicata — (Contd.) 1 


recovery of Inndiord’s fee is to be by means of an application or by 
means of a suit or by some other means. In a proceeding under 
section 26] of the Bengal Tenancy Act, the question as to the nature of 
the tenancy, $. eas to whether a tenancy is moxraski mebarari ox 
whether it is an occupancy raiyati does not arise as merely subsidiary 
to the mala polat in dispute between the parties but arises directly and 
essentially. Krishna Chandra -Mukherjoa v. Manik Lal 


Mukherjea een a 
» prinolple of, applicability of ; see Res judicata... o. 


-Restrictive condition limiting the grantee’s power of allenation —- Condition 


as to payment of chomik by transferee on tinnsfer and on default the 
transfer will not be valid: sse Leass -— - 


Reverue —Income tax— Dusiness carried on in India Dealings in difer- 


ences abread—Trasnsactions carried out abread but directed from 
Indla~Whether profis therefore arising in Indfa— Profits of business— 
Whether profis from foreign transactions to be aggregated with 
remaining profits of business fer ta xing purpeses—Indian Income Tax 
Act (Act XI of 1912), sections 4, 6, 10— Indias Income Tax (Second 
Amendment) Act, (XV Ill af 1933). 


Under the Indian Income Tax Act a person resident in British India 


carrying on business and controlling transactions abroad in the course of 
that business is not, by reason merely of those fects, liable to taxon the 
profits of those foreign transactions. If those profits have not been 
received in or broaght Into British India it may Leoome necessary to con- 
sider on the facts of the case, where they accrued or arose, No rule 
oan be laid down of general application to all classes of foreign trans- 
actions or even with respect to the sale of goods Itis not a correct, 
course, If transactions are to be considered separetely, and the profits of 
each transaction considered by themselves, tc determine the place at 
which a profit arises by reference to a place in Icdla at which the Instruc- 
tions resulting In the profit were decided on, amd not by reference to the 
transactions themselves or any feature of them. And it is Immaterial 
whether the transactions be regarded as dealings in differences or dealings 
in goods. 


Neither the language nor the scheme of the Indian Income Tax Act justi- 


fles the doctrine that profit in the case of a 3usiness must be taken so 
strictly as not to be understood in a dist: ibutive senso, so that the profit 
of a business can only become an ultimate and Ereducible figure referable 
Only to the place where the business is carred on. To discriminate 
between all kinds of profits gocording to the piace at whioh they accrue 


or arise je a plain dictate of ihe Act. The profit of each particular ` 


business are to be computed whenever or by w homsoerer the business is 
carried on, bat only on condition that they are profila “accruing, arising 
or received in British India " There is no necessity arising Gat of the 
general conception of a business as an organisetion that profits should 


are only at one place. Seotlons 4, 6 anc 10 of the Act make no .. 


C41 
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Revenue —(Conid.): 
reference to the place at which a business is carried on and accordingly 
there cannot be a rule of chargeability that profits arise or’ accrue at the 
place where the business is carried on. Moreover, the amendment of 
section 4(2) introduced by Act X XVII of 1923 is not consistent with the 
view that there cculd be snob a rule. 

An assexsee carried on in British India a business as speculator in varjous 
commodities, having his office only in Bombay. He carrled’on his busi- 
nem with parties both within and without British India. The foreiga 
transactions were carried out as followsi—Thoe assessee telegraphed 
Instructions to a firm abroad to bay a certain quantity of a commodity. 
Later be telegraphed to the zame firm to sel] the consignment. Ha 
neither paid the purchase price, nor recovered the sale price, nor took 
delivery of the goods, He only paid-tbe difference between the two 
priwe, An assessment to tax having been made on the assessee In respect 
of a total income which Included profits derived by him durmg the year 
in question from such contracts In foreign markets: 

Held, (1) that the contracts, being neither framed nor carried ont in Todia, 
the profits from them accrued or arose outside India notwithstanding that 
the &seessoe carried on his business In India and controlled the foreign 
transactions from there. 

(2) That the profits from the {oreliga contracts must be separately con- 
sidered with reference to the places at which they accrued, and must 
accordingly be excluded, for purposes of assessmeot to tax, from the total 
profits earned by the assessee’s business, and that sections 4 and 6 did á 
not require that tbe situation of the source should determine the place 
wbere the profits arose, The Commissioner of Incomo Tax, 
Bombay Presidency and Aden +. Chunilal B. Mehta of 
Bombay - we 554 

income Tax--Testator's residuary property deqised te executors 
en certain irutis— Directed to pay probate and Addya Shradh expenses 
eut of income— Whether oxperses allowable as deductions in computing 
income tax, f 

A teatator by bis will directed bis executors to pay out of the income of 
his estate inter alfa the expenses of his Addya Shradh to the person 
entitled to perform it, and the costs incurred in obtaining probate of the 
will. Tha executor» were, after giving effeot to benefits conferred on 
various persons by the will, to remain in possession of the residue of the 
testatoe’s property until the person to whom, in the events which 
happened, the estate was bequeathed should attain the age of as. In an 
aseeastncot to income tax forthe material year, made on the executors, 
the income tax officer, in calculating the income for that year, deducted 
the amount which had been expended for the Shradh, but declined to 
deduct the amount of the costs Incurred In obtaining probate of 
the will, 

Heid, that neither expsnee was allowable as a deduotion in computing 
income tax The payments for both purposes were payments made out 
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e Paor, 
Revenue -(Cextd.) : 
of the income of the estate coming Into tbe hsnds of the executors, and 
in pursuance of an obligation imposed by their testator. It was m case 
where the executors, having received the whole income of the estate, 
applied a portion of it in a particular way pursuant to the directions of 
their testator, In whose shoes they stood P, C. Mullick» The 
Commiseloner of [Income Tax, Bongal - ons 101 


Super Tas— Failure of frin to make return of income ~ Estimated 
ascezsmaent te inceme-itax by Income fax Ofkscer— Firm absolved from 
Hability to super tas by registr atien—Comcclation of registration by 
Commissioner of Income Tax — Assessment to super tax for same year 
made more than 12 months after end of that year er demand for 
income tax Validiiy— Appeal cgcinst super tax assessment? io 
Assistant Commisstener—Cempetence— Decision by Commistioner that 
appear! to Assistant Commissioner incompetent— Whether enitiled te 
refuse te siais — case — Indian Income Tax Act (X1 of 1912), 
sections 23(4), IOs 34 35. 


Whether or not the meaning of the werd “ sssesstrent ” in section 25(4) of 
the Indian Income Tax Act is sach as to make the direction to tha 
Income, Tax Officer include a direction to bim to determine the sum pay~ 
able by the taxpayer as well as a direction to compute the total amount . 
of his Income (which quere), the section rend as a whole implies a powe 
in the offloer to determine the sum payable, 


A certain firm having failed to make a return of its total income for the 
year ending March 31, 1936, (on which tax was payable for the year 
ending March 31, 1997), in compliance with section 29(23) of the Act of 
1929, the Income Tax Officer duly made an assessment under section 23(4) 
on the firm On January 17, 1937, the firm were registered by the Income 
Tax Officer, and acoordingly became relieved of liability for super tax for 
tbe year in question. In February, 1938, the Commissioner. of Inoome 
Tar, in consequence of Information which be received, acting under 
seotlon 33 of the Act, cancelled the firm’s registration and directed the 
Income-tax Officer to take the necessary action upon tbe cancellation. 
That Officer accordingly, on May 4, 1929, aseeseed the firm to super tax 
on their income for the year ending March 31, 1936, and gave instructions 
for the issue of a demand note to the firm for the additional amount due. 
The firm appealed to the Assistant Commissioner who dismissed the 
appeal on its merits without considering the question of its competence. 
The Commissioner, on appeal to him, was of opinion that the case was 
one of assessment under section 25(4) in respect of which, by virtue of 
the proviso to section. 3o( 17, no appeal Jay, and quashed the proceedings 
before the Assistant Commissioner, and refused to stato a case for the 
opinion of the High Court : 

Held, (1) that the Commissioner was wrong in — to state & case, 


‘The question. of the competence of tbe appeal to the Assistant Com 
mimslooer was one of law, and the Commissiocer couki not, by deciding : 
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Revenue —(Contd ) ; 
It adversely to the firm, deprive them of thelr right to have it determined 
by the High Court. 

(2) That tbe appeal to the Assistánt Commissloner was competent beoause 
it was not sufüclent that the assessment appealed from should have 
purported to be one made under section 23(4). It must first be shewn 
that it was in fact an assessment within that sub-section. 

(3) That, having regard to the time limits of 1 year imposed by sections 54 
and 35 of the Act, the order of assessment to super tax of May 4, 1929, 
was not one which the income tax officer had power to make. 

The provisions of sections 34 and 35 are exhaustive, and prescribe the only 
circumstances in which and the only time in which fresh assessments oan 
be made and fresh demand notes issued . 

Quare (1) Whether in any event the order of May 4, 1929, could operate 
retrospectively so as to affect the firm's liability to super tax in. respect 
of Its Income for the year ending March 31, 1936; 

(9) whether a demand for super tax for a given year must be made almost 
simultaneously with, oc within a reasonable time after, the demand for 
income tax for the same year, and what constitutes a reasonable time ; 
and 

(3) whether, as the case would have fallen within sectlon 35 if the Income- 
tax officer had exercised his powers under that section within one year 
from the date of the earlier demand, the circumstances were such as to 
bring it within the provisions of section 34. The Commiseloner of 
Income-Tax, Bombay Presidency and Aden ». Messrs. Khem- 
chand Ramdas = m 

Revenue Sale Law, Section 37—Purchaser, if can igrore the mokarrari 
right of a ralyat created subsequent to permanent settlement ; see Patta, 
kaimi wee ^ 

— —À — —— — , Section 37—Purobaser at revenue sale has to enbanoe 
rent—Mokarr! right of ralyat created subsequent to the permanent settle- 
ment ; see Patta, Kalmi ies - 

Revettue survey, records of, value of ; ses Injunction ee. ‘ae 

Review, spMication for, if can be maintained before the succsspor of a 
Fudge—Mistahe of law apparent en the face of the recerd—Order, 
appealaMs but no appeal preferred — Inkerent power of Court, if can be 
exercised —Civil Precedure Code (Act V of 1903), 

An application for review of an order by a decree-hoklder on the ground 
that there is a mistake of law apparent on the face of the record not 
known to the Judge, the pleaders of the parties and the parties them- 
selves oannot be entertained by the successor of the Judge who passed 
the order, ` 

If an order is appealable but no appeal bas been preferred against such an 
order, it cannot be set aside under the inherent powers of tbe Court 
under section 151 of the Code of Civil Procedure. 

Where:by a special enactment, itis directed that an order, shall be executed 
in the principal Civil Court of the place within the local limits of whose 


Paar. 


470 


470 
495 
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Review —(Contd.) : 
jurisdiction the person directed to pay any sum of money has a place of 
residence oc busluess, the importation is that the ordinary iocidents of 
the procedure of that Court are to attach and alzo any general right of 
appeal from its decision attaches. Moulvi Abdul Jabbar Palwan 
v. Moulvi Axixar Rahaman Mea w ase 

Revision — Objection as te the nature of a holding taken at a late siage, tf 
cam be allowed—Helding described as am eccufancy holding in a deed 
ef. transfer —Dishbule regarding the mature, tf can be raised im a pro- 
ceeding under section 26F af ike Bengal Tenancy Act ( IV of 1928). 

Quere : When a holding has been described as an occupancy holding in 
a deed of transfer can the question of title as to whetber tho holding ty 
really an occupancy holding be agitated in a proceeding under 
section a6F of the Bengal Tenancy Act. 

Where the objection regarding the nature of the holding was not taken 
until at a late stage of the proceedings and disallowed by the lower Court, 
it is Imposmible to Interfere with such an order In revision. Kali Mohan 
Pal v. Sachindra Moban Roy i5 T 

Right to anno! or avold encumbranoo, nature of j sve Ejectment ... us 
to annul or avoid encumbrance can be transmitted by purchaser to his 





heirs oc transferred to any person purchasing the estate from him ; see . 


Ejectment . 5 ese T 

— —- to recover purchase money by suit on the ground that the fudgment- 

debtor bad no saleable Interest in the property sold ; see Refund TT 

Sale, setting aside »/— Nen compliance with the provisions of Order XXI 

rule óg of the Cede of Civi! Procedure (Act V of 1908), renders 

' the sale a nullity —F udgment-debtor, if can havo the sale set aside enly 

om the ground of nen-compliance with the provisions of Order XXI 

tule 69 without having availed of the provisions of Order XXI ruls go 

of the Code —Requisite processes duly served and wo material irregu- 

larity, Court if can set aside sale simply om the ground af son-com- 

fiance with the provistons af Order XXI rule 09 of the Civil Procedure 
Code, 

Failure to oomply with the provisions of order 21 miles 67 to 69 of the 
Code of Civil Procedure, would not alone render a Court sale a nullity 
but it would be necessary for a person who is aggrieved by the non-oom- 
pliance with these provisions to treat such non-compliance as a material 
irregularity which he must urge in a properly constituted application 
under Order X XI tule go of the Code of Civil Procedure, 

So when tha jadgment-debtocs themselves took no steps to have the sale 
wet aside on the ground that it had been vitiated by reason of any irre. 
gularity which arose owing to non-oompliance with the provisions of 
Order XXI rule 69 of the Code of Civil Procedure, it was not open to 
a Court to treat the sale as a mere nullity without having resorted to the 
requisite provisions of the Code whereby a remedy has been provided to 
the judgment-debtors under Order XXI rule go for having a male set aside 
In connection with which Irregularities may bave occurred. 


PAGS, 
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Sale —-(Conid,) : 
Where the finding of the fict Court is, to the effect that the requisite pro- 
casses had been duly served and which has not been set amde by the 
appellate Court, it is not opsa to the appellate Court to go into the 
question of non-compliance with the provisioas of Order XXI rule 69 of 

the Code of Civil Procedure and to troat such non-compliance as nulli- 
fying the sale especially whan that matter is not raised in the grounds of 
appeal before the appellate Court. Jogendra Nath Bhattacharyya 

s, Sholk Nabi Newaj see see 
——— operates as an assigoment of mortgage to purchaser-—~Mortgageo selling 
something— Equity of redemption wholly not represented ; see Simple 
mortgage ee em 
Second appeal —High Court, if oan look at the evidence to decido whether 
the remaining evidence in a case other than that which has been 
improperly admitted ts sufficient to warrant thc finding of the Court 
below ; sss Possessloa, mit for 


ot? ae? 


‘ PAGE., 


Share of a mortgage debt due to one of the judgmont-debtors, if oan be 


attached and sold in execution of decree Sale proceeds can be appro- 
priated towards satisfaction of decree ; ses Execution on ees 
———— of movable and immovable properties, if can be attached and sold in 
execution of decree ; see Execution eis iss 
Shipping —Goeds — Unpaid vendor's lien— Possession of mate's receipis— 
Goods actually shipped by purchassr—Delivery of bill ef lading to 
shipper by shipowner without receiving mate's receipt in exchangt— 
Whether a wrongful act as agains? wendor— Nature of unpaid sender's 
richi in respect of goods after property and possession have Passed— 
Whether sufficient te support claim for conversion Hedging of gesds— 
Bad faith —Burdeu of proof~Indtan Contract Act (1X of 1872), 
section 175. . 
The plaintiff-respondents, a firm of lwokers, enterod Into contracts with 
three mills to bay a quantity of jute gunnies, and at once resold them to 
the E. Company. Hach contract provided by clause 3 that the purcha- 
sors, on paying the vendors, were to receive from them the mate’s 
receipts which would have been issued by the ships in which the goods 
might be shipped, which mate's receipts, when the goods were loaded, 
were in the first place to be handed by a ship's officer to the vendors, 
Each contract also prorided by clause 4 that the vendors should have a 
lien on the goods for payment as longas the mato’s receipts remained In 
thelr possession. The plaintiff brokers baving, on the same day as they 
purchased the goods, sold them to tbe E Company, the latter engaged 
freight with a shipping company, the defendant-appellants, a condition 
of the engagement or shipping order being that recelpt by the E, Com 
paoy of bills of lading in respect of the goods must be in exchange for 
ihe mate’s receipts. In respect of certain parcels of the goods, instead 
of following that prooedure, the defendant ship-owners’ servants, after 
Issuing mate's receipts to the vendors at the tims when the respective 
goods were loaded, Issued to the E. Company bills of lading describing 


35 
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Shipplng—(Coxid,): 


the goods as shipped by them, without receiving the mate’s recelpts from 
them in exchange, as was provided in the shipping contract. The sale 
of the goods was free alongside. The goods were delivered to the ship 
as being shipped by the E. Company, and the mate's receipts expressly 
stated the name of the E. Company, as shippers. The plaintiff brokers 
having in due course presented the mate’s receipts to the E. Company 
for payment that Company defaulted, whereupan the brokers notified 
the shipowners of their unsatisfied claim, of thelr Hen on the mate's 
recelpts, and that bilis of lading must not be lemu ed by them until they 
received the mate's recelpts. Meanwhile, howerer, the E. Company, 
baving the bills of lading in thelr possession, had resold the goods to 
purchasers In Japan, and had drawn on them bills of exchange which 
they had discounted witha bank. The vessels in which the goods were 
shipped having reached thelr destination, the goods were there delivered 
On presentation of the bills of.lading. The plainti£ brokers accordingly 
brought an action against the shipowners clalming damages. 

Held (1) that, inasmuch as a mate's receipt is not a document of title to 
the goods shipped, ite transfer does not pass property in the goods, and 
Ite possession is not equivalent to possession of the goods, the brokers’ 
possession of or llen on the mate’s receipts did not justify a claim against 
the shipowners for having deprived the brokers of their security on the 
goods and caused them damages equivalent to their value, 

Held further, that, on the facts relating to the particular mate’s recelpts, 
and in the absence of express notice not to deliver the bills of lading 
without reoelring the mate’s recelpts, the ahlpowners were entitled, and 
indeed bound, to deliver the bills of lading to the E. Company, as ship- 
pers whose name appeared on the mate’s receipts and who had engaged 
the freight. 

(2) That, as a common law llen presupposes that the property Ín the goods 
the subject of the [len has passed, ciause 4. of the contracts of sale 
acoordingly Imported that the property in the goods had passed notwith- 
standing the restrictions on the power of disposing of it contained in 
clause 2. The brokers having thus parted with the property In and the 
possession of the goods, had nothing left except the equitable charge 
which was only enforctable with equitable remedies against the person 
taking with notice of the equity. 

(3) That the brokers! mere equitable rights tn respect of the goods did not 
entitle them to magintaio a claim against the shipowners for conversion of 
the goods. The rule that the transferee of a bill of lading, which is not 
a negotiable instrument liko a bill of exchange, does not obtain a better 
title than his transferor applies to title in law bu: not to equitable rights 
ovec ths goods in question. i 

Section 178 of the Indian Contract Act, 1872, provides; “ A person who is 
in posession of any goods, or any bill of lading, dock: warrant, ware- 
house-kesper’s certificate, wharfiogea’s oectificate, or warrant or order for 
delivery, or any other cocument of title to goode may make a valid 


647 


PAGE. 


648 THE CALCUITA LAW JOURNAL, [Vor, LXVII, 


Shipping —(Contd.): 
pledge of such goods or documents: Provided that the pawnee acts in 
good faith and under circumstances which are not such as to raise a 
reasonable presumption that the pawnor is acting improperly : 
Provided also that sach goods or documents have not been obtained from 
the lawful owner or from any person in lawful custody of them, by means 
of an offence or fraud. ” 


A 
Semble, that whore a plaintiff seeks to impugn what is ex facie a valid 
disposition, the barden is oa him of proving bad faith and the other 
x matters required by both those provisos to be established in the particular 





case. Nippon Yusen Kaisha v. Ramjiban Serowgee... i 
Company s rights to deliver bills of lading to the real owner; see 
Shipping ous say 


Ehipowner, if bound to deliver the bills of lading to the shipper whose name 
appeared on the mate’s receipts and who had engaged the freight— 
Special contract--Absence of express notice not to deliver the bills of 
lading without reoetring the mate’s receipt; see Shipping ... ' ase 


Simple mortgage — What if creates and how it operates Parties in a 
mortgage suit—Purchaser at the mortgage sale, what he acquires when 
the equity of redemplion is completely represented— Position of pure 
chaser, if equity of redemption unrepresentad—~ Sale etherwise imvalid — 
if operates as am assignment of the mortgage Person kaving an 
interest im the right of redemption, if can be compelled to redeem after 

' the right te mortgage lien is barred—Lessees from the mortgager of the 
mortgaged property impleaded after the period of limttation— Mort 
gage, tf entitled to enforce any right against kim. 

A simple mortgage is a oontract creating a personal obligation to pay the 
Idan, and also operates as a conveyance of an Interest in the property 
mortgaged. It fe “a right in 1em resalisable by sale given to a creditor 
by way of accessory security to a right in personam. ” 

Interest which passes to the mortgages is not the ownership of the property 
which, notwithstanding the mortgage, remains in the mortgagor together 
with tbe right of redemption, The mortgagor parts only with the right 
of mle and nothing more, Until the property ts actually sold and the 
sale becomes absolute, ownership in the property continues In the 
mortgagor. 

An action to enforce a mortgage is not properly constituted unless every 
person who has an interest elther in the security or in the right of 
redemption is joined as a party, 

lf the ownership of the equity of redemption w completely represented in 
the mortgage suit, the purchaser at the mortgage sale acquires the entire 
equity of redemption tagether with the liea of the mortgagee, whioh be 
may use, if necessary, for his protection, 


If the equity of redemption is wholly unrepresented in the action, the 
mortgages sells nothing and the purchaser at the mortgage sale acquires 


nothing. The latter does not get the equity of redemption which includes | 


Page. 
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Simplo mortgage —(Conid. ) 1 
tbe right to possess the mortgaged properties and the Hien of the mort- 
gagoe also Is not transferred to him. 

Where, however, the mortgagee sells something, t he sale, though it fails to 
be effectual in every other respect, operates as an assignment of the 
mortgage to the purchaser and he can use It for his own protection. 

But in such a case, the person who hasan interest In the right to redeem 
and was left out cannot bs compelled by the purchaser to redeem after the 

. right to enforce the mortgage llen was barre d by limitation. 

Where, subsequent to the execution of a simple mortgage bond, the mort- 
gagors granted a permanent lease In respect of a portion of the mort- 
gaged property ; and thereafter the mortgagees instituted m suit to 
enforce the mortgage without impleading the persons then holding under 
the lease, and haviog obtained m decree purchased the mortgaged pro- 
perty at a sale fn execution thereof and took possession ; and afterwards 
the lessees forcibly erected a building on the land which was tha subject- 
matter of the lease ; whereupon the mortgagee purchasers instituted a 
mit for declaration of title and for possession against the lessees at a 
time when the right to enforce the mortgage lien was barred by 
Hmitatlon : 

Held, that the plaintiffs could neither compel the defendants to redeem nor 
eject them from the disputed land. Sm. Dhapubai Mini +. Chandra 


Nath Chakravarty kes “as 
Simple mortgage, what ts ; ses Simple mortgage n ds 
Sradh. expense Incurred for not to be deducted In computing income tax ; see 

‘Reve nue ma 


ene 


Sub-Registrar, attestation by—Sub-Registrar putting his signature on the 
mortgage bond in the presence of the executant, bow to be proved ; see 
Attestation 

Succession — Estate setiled in Oudk- Name of settled owner although dead 
entered in lists prepared under statute-—Owner succeeded by son before 
passing af Act—~ Whether subsequent successions within Aci—" Heir or 
legates" —~Whether applicable only fo immediate taker from eid 
owner—Oudh Estates Act (I of 18609), sections I4, 22. 

At the second summary settlement made in Oudh in 1829, a talaga con- 
siating of three estates was settled with R, M. S. In 1850, In the absence 
of a practioe of gaddixashind by sanad, R, M, S. executed an thrarnama 
directing that after his death his estate shculd remain intact in the name 
of his eldest son, R. R, S. In 1862, a samad was granted to R. M. S, to 


oommon form, conferring full proprietary rights on him and his heirs ` 


for ever, with a provision that In the event that be or any of his suocee- 
sors should die intestate the estate should descend to the nearest male 
heir according to tbe rule of primogeniture, R. M.S. died In 1863 and 
was succeeded by R. R. S. When the Cudh Estates Act, 1869, was 


passed, the falwgs: was under section 8 of that Act entered In list 1, and- 


R. M. S.s narbe, although he was dead, was entered in Hsta 1, a and 5. 
In 1869 R. R. S, died and was succeeded by his brother, M. M. died 


t 
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Paar. 
Succession —{ Contd.) : 

witbout issue in 1906, and was succeeded by his widow R D.K At the 
date of her sucoesslon, the father, M. S. of the plaintiff D, S. (a minor) 
was stillalive, and was in the senior male line. He predeceased M's 
widow, and the plaintiff claimed to be entitled to succeed on R, D. K.'s 
death and as himself belag in the senior male line. The dafendant 
claimed to be entitled to succeed as the nearest heir to R, D. K. 

The defendant having resisted the plaintifPs claim on the ground that M, 
not being an heir within the meaning of section 23, the suocession of his 
widow, R. D. K. did not take place under the Act, that the title which 
she acquired on M’s death was accordingly an adverse title as against 
the plaintiffs father and that the plaintifi’s claim was accordingly barred 
by section 28 of the Limitation Act: 

Held (1) That the words “heir or legatee " in the Act refer also to succes 
sors of the immediate taker from a taluqdar and are not confined to his 
immediate beir. M. was accordingly an “belr'’ If he inherited under 
the special provisions of tha Act, 

(a) That even if, by reason of the fact R, R. S. succeeded before the 
passing of the Act, M’s succession was not within section 22, he never- 
theless succeeded by virtue of the provisions of the Act, sections 3 and to 
of which were a reaffirmation of the provisions of the sanad as to socoee- 
sion. There was no necemary antithesis between the sanad and the Act , 
as regards successions after 1869. 

~ (3) That in any event, however, the estates might, notwithstanding the 
fact that R., R. S. had succeeded before 1859, and that R. M.S. was 
dead at the time when his name was entered in list 3 under section 8 
come within section 22. 

(4) That R. R. S. having sucoeeded under R. M. S’s Will was a legatee 
and that section 14 governed his position, the effect of section 14 being 
to put R. R. S, although a devisee, under the operation of the Act as the 
holder of an estate within lists 3 and 5 made under section 8. 
Section aa of the Act accordingly appliled to R. R. S.'s succession by 
virtue of the operation of section 14 whether or not it did so of its 


own force. ‘ : 
R. O. K. was accordingly the rightful successor to her husband, 
Mr. 86926 TELEEE) undar section 22(7). ~ 


In the onse of a bequest which is within the retrospective words with which 
section 14 opens, and which was made by a talugdar to 2 person who 
would hare sucoseded according to the provisions of the Act, the coa- 
sequence attached by the section is that suoh person shall hava the same 
rights and powers in regard to the property... ...and shall hold 
subject to the same conditions and to the same rules of succession as the 
testator. That provision was intended to indicate how the Act was to 
take effect upon such property, and not to perpetuate a system of succes- 
sion under the bare terms of the original sanad and outelde the main 
provisions of the Act. Thakur Gaya Baksh Singh v. Deo Singh ... Ga 
m Private property of Udasi ; see Religious trust ese 540 
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PAGE. 
Suit, if ended with the withdrawal of parties— Trustee in breach of trust 
falling to carry on a sult— Beneficlal owner allowed to come In ; ses 
Salt for possession ess aes 320 
against Corporation, if com petent--Corporation owned by prisce— 
Alleged breach of contract by Corporation ; ses Cocstitional law... 254 
for a fair and equitable sum for the use and occupation of land— Limi- 
s taton Act, Soh. I, Art. 120 ; sse Limitation en e 74 


———— for enbancement of rent according to tbe terms of 3 K abnllat—Increase 
in area—Abeence of any averments in the plesdings about the standard 
of measurement or any evidence io show that there was a diflerent 
standard—Officia! standard of measurement acted on; we Presump- 
tion eve I 
fer possession—Seii against certified juris Beat sale— Civil 
Precedurs Code (Act V ef 1908), Sac. O66, to be consirutd striciiy— 
Certified purchaser not contesting the xsutit—Beneficial owner, tf te 
be made pariy—Trustve in breach. of trusi ‘ailing io carry ex 
suit-~Withdrawal of smib-—Suit fer declaratisn that the erder 
ef witkdrewal invalid—Limitation Act UX ef 1908), Sch. I., 
Arts, 95, 150. ) 

As Section 66 of the Code of Civil Procedure bars the equitable furiedic- 
tion of Court, ft should be construed strictly. 

Where a a certified purchaser does not contest a snit, no question of bar 

. under Section 66 of the Code of Civil Procedure arises, 

Where the suit for rellef which can only be given on declaration of title 
as against persons claiming title under a purchase certified by the 
Court, such person being party and contesting -ho claim, that being 
the primary purpose, It 1s barred under Section 66 of the Code of Civil 
Procedure. l 

Where a trustee fn breach of trust failed to carry on a sult, the beneficial 
owner was allowed to come in andthe suit did rot end with the with- 
drawal of the parties. > 3 l 

This is because the benamdar represents the real owcer, It i». open to the 
latter to be joined in tbe action ; but whether he is joined or not he is. ` 
bound by the result of the proceeding unless it is revoked. 

Tbe plaintiff's cause of action ina suit praying that the order of with- 
drawal of suit be declared to be void and that he be entitled to prosecute 
that suit, arises from the dato of withdrawal of suit, from which date 
be would get 6 years under Article 120, Schedule I of the Limitation - 
Act, 1508. 

In A. V. Balakrishna Menen v. Rangan Patiar reported in 41 CL. J. 
334, it was beid that Article 9s, Schedule I of the Limitation Act, 1908 
was applicable. Pravu Sri Sri Kishor! Banwari Jugma 
Bigraha Paramesh Jews (By Their Ra] Shebalt Debattar 
Estate Banwaribad Ra] Mahant Srimat Banwarl Mukund . 
Das Nandi Dalal) v. Ajit Kumar Nandi "m 320 

e for refund of purchase money by xn adi parcbasee Prisci: ad 
nature of such action ; see Refund nee see 16 
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Sulit for rent~Bengal Tenancy Act (VIII of 1885), section 5a, applicability 
e/—Dispossessiom of ienani—Tenant, when can pet abatement — 
Landlords’ duty - Splitting up of tenancy, what it implies—-Dakhila 
mentioning names of two tenants, if evidence ef splitting up—Cons- 
truction of dakhila, if a question of fact or law. 

A landlord or a lessor 1s bound to put his tenant in possession. If he fais 
to put his tenant in possession of the whole of the demised premises, 
he can only get rent for sO much of the demised premises of which he 
bad put his tenant in possession. If he has discharged that duty, bis 
duty, is to maintain the pomession of the tenant against all lawful 
evictions and that duty does not extend to protect the tenant from 
unlawful evictions, that is to say, evictions by persons who have not got 
any title or who bave not derived any title from the landlord 

So where there was no suggestion that the landlord had let out any por- 
Hon of the tenancy In occupation of his tenant (defendant) to any of 
his tenants of the sald Movza and if any of bis tenants on his own 
initiative had dispossessed the tenants defendants of any land of their 
tenancy it is for them to recover the same from their dispomesaors. If 
they have not chosen to do so thoy cannot on any pripoiple of law claim 
abatement of rent. 

Where the settlement record shows that there is one tenancy, the presump- 
tion Is that it is not split up unless rebutted by other evidence. 

Where one rental is mentioned but the names of two tenants.are put on the 
dakhila, it does not show that the tenancy is split up, it simply shows 
that the tenancy belongs to the two persons jointly : 

The oonstruction of a dakhíla with regard to the question of splitting up 
ls to be treated as a question of fact and not of law. Surendra Nath 
Mondal s. Bhudar Chandra Safal — ' ias es 

Summary proceeding ; ses Res judicata m VN 

Supertnx, assessment to, for sams year made more than one year alter 
end of that year or demand for Income tax, validity of; see 
Revenue T vee 

Survivorship, rights of, If can be rellaquishment by agreement—Co-widows 
succeeding as co-helrs to the estate of their deceased husband; see 
Hindu Law jus - 

Takigdarl property - Taluga in hands of deceased’s eldest son ~ Partille 
property in hands of his other heirs —Recowery of dower by deceased's 
widow against all his property in hands of hit heirs — Execution levied 
agains! partible property only—Righi of heirs te cisim contribution 
from talugdar—Ondh Settled Estates Act (United Provinces Aci V of 
1917), section 15. 

A property-owner died leaving a senior anda junlor widow, and children 
by each. His taluga descended to his eldest son, while his other 
(partible) properties passed to his helra according to the ordinary 

. principles of Shia Mahomedan law. The senior widow, having brought 

' an action for her dower against her three children, her co-widow, and 

‘the latter's children, obtained m decree for the sum clalmed against the 
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Talngdarl—(Cénid.) : 

whole of her deceased husband's property, but enforced that decree by 
execution proceedings against tbe non-taluqcari property only an 
application to be allowed to enforce it against the taluqdarl property 
having failed. On a claim by the junior widow and the rest of the 
deceased's children against his eldest son for contribution from the 
taluqdarl property in his hands towards payment of the sum awarded 
against them in favour of tho senior widow : 

Held, (1) that the fact that the widow, asexecution creditor, had in fact 
levied execution and recovered against the non-talugdari property oaly 
did not eatitle the talugdari property to exemption from bearing its pro- 
portion of the debt, and that the helm’ rights could not be FECE by 
the choice so made by the execution. creditor. 

(a) That the Judgment obtained by the widow being one of the kind cor- 
templated by seciion 52 of the Code of Civil Prooedure, and each of the 
defendants to her suit having thus become liable for the whole debt to 
the extent of assets of the deceased come into his or her hands, that 
decree was therefore merely a step towards ths administration of the 
deceased's estate, and did not complete the administration as between 
persons whose rights wera postponed to those of creditors. The Court, 
having granted the creditor widow a decree which enabled her at her 
choles to levy execution upon the impartble and the pertible proper- 
ties, could not, as between tho heirs, the defendants to her sult, refuse 
to carry tho administration beyond that point. Accordingly, s proper 
administration of the deceased's estate involved and required a proper 
allocation of the debis as between the properties to which the different 
rules of descent apphed. Moreover, the heir's claim to contribution 
was not, being, as it was, an appliotion for a proper allocation of the 
debts as between the partible and the impartible properties of tha 
deceased, ou that account a chim on auis part to SDAS In the Taluqdari 
property. 

In 1923, the eldest son of the deceased, as taluqdar, declared by deed under 
the Oudh Settled Estates Act, 1917, that a certain part of the taluqa 
was in future to be held subject to the provisions of that Act : 

Held, that the value of tbe taluga to be taken for the purpose of allocation 
of debis as between talugdar! and non-talugdari porperty must be Its 
value at the death of the deceased, and not its value treating the portion 
settled under the Act of 1917 us having that of a life interest only, 
The works ‘to be oc to have vested" in section 15 of the Act of 1917 
should not be ‘interpreted as operating retrospectivaly upon rights 
accrued to third parties In the administration of the property of the 
deceased. Nawab Mirza Mobammad Kazim AN Khan v. Nawab 
Mirza Mohammad Sadig Ali Khan is ved 

Tenancy, lf fixed in perpetulty—Lease not stating that rent was fixed in 

' perpetulty-— Tenant precludiog himself from claiming reduction—Land- - 
lord not stipulating expressly to gíre' up his right to claim enhances 
ment ; ste Trauster fee - oe 
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Tenancy, i£ split up-—-Dakhilas mentioning names of two tenants -but one 
rental ; see Sull for rent u^ e 
; joint, principle of, with its incidents of rights by survivorship, is 








not applicable in this country ; see Occupancy holding — ... wre 
~~, nature of —Holding over after the expiry of tbe lease for 7 years ; 


— — created by ocatract~-Bengal Tenancy Act, Seo. ifs Siua, 
event, if can be taken Into consideration—Acquisition of occupancy 
right ; see Rjeotment - 

—— — - created by contract—Ralyat, if precinded from accidens 
pancy right—Terms of Kabullat providing for ejectment; ses 


Ejectment ue e 
Tenant, surviving, rights of, IE enlarged by the death of one of the tenants; 
see Occupancy holding - - 


Tenant for Life-—Sums leni by estate om merigagvy— Largs amennis eui- 
standing—Fowsr to tenani for life to dispose freely of principal in the 
event of redemption by mertgagors— Redemption permitted by tenant 
fer life for small sums —Validity. 


A dispute between two relatives, S. B, S. and R. K., of a decessed person 
as to the right of succession to a taluqdarl estate in right of which he 
had died was compromised by an agreement which provided that R, K. 
was to be tenant for life of the villages owned by the estate, and that 
after hor death they were to booome the property of S. B. S. It was 
further provided, with regard to several properties which stood mort- 
gaged to the estate with possession, that if tbe mortgagors redeemed 
those properties from R. K., or she realised the sums due under them 
by means of suits, she should have power to spend the principal and 
interest in any way she liked, although she was not permitted to 
transfer her rights as mortgages. R, K, then proceeded to accept from 
her soo-lo-law a sum in redemption of certain of the mortgaged villages 
(of which the son-in-law had acquired the equity of redemption from 
the mortgagor) foc a sum representing only a fraction of the very largo 
sums outstanding io the estate on the mortgage. S.B,S. having 
become entitled to possession of the estate on the death of R. Ke, 
orought an action challenging the son-in-law's right to the mortgaged 
properties. ! 

Held, that the clause In question. of the compromise agreement did not, in 
the circumstances and more especially In view of tbe restriction on 
transfer of the mortgagee rights, anthorise the tenant for life to accept 
any sum she pleased, however small, in redemption of the mortgages. 
The true meaning of the clause was that the tenant for lifo was given 
powers of disposal over the principal and interest of the mortgages lf 

: the mortgagors should redeem the mortgaged preperties by paying up In 
full. 5. B, S, was accordingly entitled to possession of the properties 
in question eas against the son-in-law of the tenant for fe, Thakur 
Gajendra Shah v, Thakur shankar Bakhsh Singh ... i 


^ 1 ^ 
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Term granted subject to a condition against assignment ; see Lease ees 

——— granted subject io a condition against asrignmeni—Assienswun?, if 
void-— Efect af restraint by cowenant enly—Cranter, if can withhold 
from ike granites power to assign abselutely—Honrashi Kokrari patia — 
Tranaferes io bay a Chauth in case of trakgfer—iifect af such a clawss 
—(sranies’s power of alienation, if limited. 


“If a term is granted subject to a condition against assignment, an assign- 
ment by the lassee will bs vold ; but lf the restreint is by covenant only, 
the leases, by assigning, commits a breach of covenant, but the assign- 
ment Itself is not vold, though the landlord can put an end to it as soon 
as the assigament comes to his knowledge, if the lease contains a power 
of re-entry.” 

It is not disputed that a grantor oan by a stipnolation withhold from 
the grantee the power tb assign absolutely ; it follows that be can 
make the power to assign subject to conditions and can stipulate that 
any purported assign ment which does not fulflthe conditions shall not 
be valid. ' 


Where a Mourashi Mokarari Patta oontained a olause which provided | 


that in the case of a transfer the transferee shonld pay a Chauth (f. e. 
one fourth of the consideration money) to the landlord as mutation 
fes, and also provided that in default of such payment the transfer would 
not be valid : 


Held (1) That the clause. did not operate asa covenant, as there was no 
covenant on the part of any one to perform any obligation ; 


(2) That it was, in effect, a restrictive condition which limited the grantes’s 
power of allenation ; and therefore, in the abmence of any statutory 
provision which would invalidate such a condition, the transferee, who 
did not pay the Chanth, acquired no title, the transfer in hee favour 
being invalid. $Sredhar Chandra Roy rt. Sreematl Kusum 
Kumari Roy. - e! e 


Thak map, evidentiary valne of ; ses Injunction ‘es "ou 
Thak bust map preceding ‘he revenue survey- map, nature oi; oe 
Injunction - ese 
Thak survey, records of, value of ; see Injunction TT - 
Transfor /ee—Tenancy, if fixed in perpatuity—Lrase-not stating that rent 
fixed—Tenant brocinding himael/ from claiming any reducticn-- Land- 
lerd not giving up right te claim enkancementi—Word ‘generation te 


geucration’, meaning of— Interpretation of one document ina case if 
helpful in another cass, 


The interpretation put upon one document by x Court is not of much 


assistance iq interpreting another document unless the terms are exactly 
similar, 


Where in a lease It was not stated that the rent was fixed in perpetulty and 
wherein the tenant preoluded himself by express contract from claiming 
i 


495 


495 
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Transfer fee —(Conid. ) 1 
any reduction and the landlord did nol stipulala expressly to give up his 
right to clalm enhancement : 

Held, that the tenancy in question was not fixed in perpetuity. 

The words ‘generation to generation’ in the lease showed that the tenancy 
was heritable, Bahadur Singh Singhee ». Bhupal Chandra Roy 
Choudhary i - e 

Transfer of Property Act, Sec. 6 (d)—Allowance for the purpose of 
grantor's maintenance, not a reatricted interest— Morigagor granting to 
a trustee on trust to pay him ; ses Morigago esc eae 
— Sec. to—Good faith as to payment actually 











made and as to title of the person to whom the payment is made; see, 


Lease, cancellation of ie ee 
, Sec. 110— Express agreement to the contrary— 
Stipulation in the lease that the time limited by the lease was up to the 
end of 1324 B. S. ; ave Efeotment ove m 
Transforee—Right, title and interest of the share when vests In the 
Immediate landlord—-Bengal Tenancy Act, Sec, 26 F Sub-section (5) ; 
tae Pre-emption ses ses 
of a bil of lxding does not obtain a better title than his 
transíeror—The rule applies to title In law bat not to equitable rights 











over the goods ; see Shipping Tm ev 

of bills of lading, bona fide, rights of against the real owner ; 

ses Shipping one 
Trust, if of a private natnre—Recitations of holy books on the E ; 

Religious trast eve — 


— — “created or existing for a public purpose of a charitable or religions 
nature’ within the meaning of Act XIV af 1920, how constituted ; ste 
Religious trusi ese - 

— — in breach of trust falling to carry on a sult—Banoficial owner allowed 
to come in—Snit, if ended with the withdrawal of parties ; sse Sult for 


1 


possession — ve “i 
..Udasi, if can acquire private property with his own money or by his own 
exertions ; eee Religious trust : "a v" 


— ——, private property of—Desoent ; see Religious trust $us ic 
_— not debarred from acquiring private property ; ses Religions trust ... 
“men order —Natural relative, lf can succeed to property held by Udami ; see 


Religious trust m ds 
— —— order, person entering, effect of ; ses Religious trust — pe 
Unpald vendor's lien ; see Shipping si i 
—— - vendoc's right, nature ol, in respect of goods after property and 
possession have passed ; see Shipping ee ss 


Y endor's lien, unpaid ; see Shipping T ds 
- —— right, unpaid, nature of, in respect of goods after property and 
possession have passed ; ses Shipplag see ii 
Verdict of guilty by Jury under section 148 I, P. C. if valid—]oint trial of 
three persons, one under Secs. 148, 396 I. P. C, and other two unde 
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Verdict—( Contd.) : 
aeos. 147 and 149 read with 426— Unanimous Verdict of not guilty as 
regards other two—Conviction of the first one rader Sec, 14b I. P. C; 
ses Jury, verdict of vee m 

Village keadman— Tenancy ofeVacancy~ Appointment of suscessor— 
Ancient custom of headmanthip “brought is foundation of sillage by 
villagers— Recent foundation of village immaterial Application by 
villagers for ebjsiniment of headman— Statutory provisions as te— 
Whether retrospective Limitation — Whether application a “ canse ef 
action "— Right of applicction continuous during existence of 
wecaucy—Chsia Nagpur Tenancy Act (Bengal Act VI cf 1908) 
sections 744, 231. 

A village headman having died in 1917, the villagers claimed that be was 
succeeded as headman by his brother that the headman’s tenancy passed 
to him. The lessor, oontanding that on the existing facts the brother had 
not succeeded, that no village headman should be appointed, and that be 
(the lessor) was entitled to kss possession of the village properties, 
attemptod to enforce rights on that basis. The villagers thereapon .took 
proceedings under section 74A of the Chota Nagpur Act, 190%. The 
matter having come before a Deputy Commissioner and a Commissioner, 
each officer found as a fact that thero was a custom of headmanship In . 
the village. The village was founded in 1891 ox shortly before. 

By section 74A of the Act of 1908 which section came Into force in 1920 
having been added to the Act of 1908 by an Amending Act passed in 
19901. “(1) Where a tenancy, which in accordance with custom is held 
by a village headman, has for any reason been vacated, any three or more 
tenants holding land within the mid tenancy, cr the landlord, may apply 
to the Deputy Commlssioner to determine the parson who in accordance 
with the custom should be village headman entitled to hold the tenancy 
menses (3) On receiving such application, the Deputy Commissioner 
shall... «4 In&k& such enquiry as appesrs necessary, and determine ‘the 
person who in accordance with custom should be village-headman entitled 
to hold the tenancy... ” 


Held, (1) that it was unnecessary that tbe custom of headmanship should 
be an ancient custom of the village. Even assuming the village itself 
to have been of recent foundation, it was enough that the village had 
been founded by members of a tribe who brovght to its foundation their 
ancient custom of hoadmanship and the findings of fact that there was an 
ancient custom of headmanship in the village were acoordingly valid, 
(2) That notwithstanding that the vacancy in the headmanship arose 
before the enacting of section 74(À) In 1920, as, at the time of Its enact- 
ment a vacancy was In existence, the section as moon as enacted became 
applicable to the existing vacancy. The rillager’s ‘proceedings under 
that section were acoordingly competent, " 

By section 231 of the Act of 1908 ; “ All sults and applications instituted 
or made under this Act, for which no period of limitation is provided 
elsewhere in this Act, shall be commenced and made respectively within 
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Paar. 

Village head man~ (Ceniad.) 1 

one year from the dave of the accruing of the causs of action, Provided 
that there shall be no period of limitation for applications under sections 
veceeseae? (there follows a list of sections in which section 74A in not 
included), 

Section 74A has reference to something which Is not in the nature of liti- 
gation or a dispute. It calls into operation an administrative duty on the 
part of the Deputy Commissioner. As thera is no cause of action in the 
strict sense undec section 74À, but merely a right to invoke an adminis- 
trative operation, section 231 has no appHoation to proceedings instituted 
under section 74A. But even if the phrase “ cause of action " were con- 
strued liberally, so as to Include the right to make an application, the 
right of application granted by section 74A is a coatinuing right which 
endures so long as there is a vacancy In the headmanship of the village. 
Accordingly, the vacancy baving arisen In 1917, and the application in 
respect of It having been made ín 1929. 

Held,'that the application was not barred by section 231. Raja Jagadish 
Chandra Deo Dhabal Deo +. Mirra Santal T ove 179 

Wakf—Testamentary endowment of sarai—Manager of Walks and heirs 
given right ef residence in sarai—W keiker dedication nullifised— 
Propertios left. io life tenants — Dedication te sarai on death of life 
tenants er in the event of sale—Whether dedication walid—Pre- 
codure—Action by several plaintifs dismissed -—Abpeal by some only 
of plaintifs—Whether competeni~Remaining plaintifs tmpleaded 
as respondenis—Amendment of plea by appeal Court to mabe all plain- 
tifs appellants Whether necessary Coda of Ciell Procedure (Act V 
of 1908) S. ga. 

A testator by his Will disposed of five items of property in terms expres- 
sing a clear intention to effect a wakf. A direction that the property 
should be “excluded from the rights of relations" was followed by a 
provision confering on the testator’s brother, who was made manger of 
the wakf, and on that brothec’s heirs who should be his descendants the 
right of private residence in the saral : 

Hold that, although that provision included female heirs of the brother, 
who would not necessarily be managers of the wakf, It did not either 
show that the testator did not intend to make wakf of the property oc 
render the dedication Hiusory } nor did it make it Invalid on the ground 
that the property was not szabstantially dedicated to charity, or on the 
ground that the wakif bad retained a benefit for himself; for there 
was no reason for holding that the right of residence would exhaust 
the accommodation of the sarai or could In law be insisted on to the 
exclusion of the charity. Moreover, the provision was not obnoxious 
to the rule of Shia law requiring a wakif to divest bimself of all interests 
in the property dedicated or its osufruct. 

The testator by the same Will gave the Income of two further properties 
repectively to M. B. and M. A. for life, He made directions as to the 
interests in remainder, the effect of which was that, on the death of M, 


^ 
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Waki- (Conid.) : 
B. or M, A,, tbe properties, or In the event of their sale during their 
Hotima, the proceeds of sale, should be attached to the sarai i" 

Held that, as, on the true construction of the WID, the testator did not 
intend either of the two properties to be wakf properties until death of 
the IHs tenants or sale, his deposition of the properties was invalid as 
infringing the principle of Shia law that an appropriation of property 
for wakf as froma future date is iovalid. While that principle is to 
some extent mitigated by the decision in Baber if Khan v. Anjuman 
Ara Begum that a Shia may create a wakf by Will the principle ls 
not thereby abrogated for all purposes in the cem of a testamentary 
disposition ; nor is It necessary for the application of the principle that 
the passing of the property to the endowment should be made to depend 
on an event whioh le both problematioal and future. 

Although, where the consent in writing of the Advocate General or 
Collector has been giren to & salt by three persons as plaintiffs, the suit 
cannot validly be instituted by two only, on the other band, there is no 
provision in the Civil Procedure Code for havibg recourse to either 
officer In tbe coume of a suit or of any procesding in apy appeal. 
Tbe written consent is a condition of the valid institution of the sult, 
and bas no reference to any other stage of the proceeding, When 
once instituted, it isa representative suit subjoct to all the iIncldents 
affecting sults in general or representative salts In particular. Several 
persons who beare instituted a sult with leave of the Collector are not 
to be deemed to be ono person nor is there any reason why one of 
several plaintiffs in such a sult should not appeal on the same terms oc 
condition as are applicable to sults in general. Musammat AH 
Begam v. Badreul«Islam AN Khan 

pre iplc lur dE HF Ue c Talon y adioa ot 
Saral -Manager of wakf and heirs given right of residence in Sarai; 
sot Waki «se e 
Wil- wera in Will, meaning of ; see Bequest, ff absoluta i" vi 
= interpretation of —Further interest given merely after or on the termina- 
tion of donee’s Interest —Absolute Interest, f cut down ; see Poquest, if 
absolute 
Winding-up—fadlen Companies Act (VII of 1913 as 2-nemded by Act XI af 
1914), section orB-—Directer having an intersit os share-kelder— 
Contract, Uf void —Indian Companies Act (VII of 1913), Schedule 1, 
Table A, Article 73, requirements sf. 

Section 91B of the Indian Companies Aot, 1915, isa concise statement of 
the general rule of equity, which wus fully considered and explained 
thus by the Court of Appeal in Tramswas! Lands Company v. Neu 
Belgium (Transvaal) Land and Develop ment Comfcry. 

* Where a director of a company has an interest as shxre-holder In another 
company or is in a fiduciary position towards and owes a duty another 
company which is proposing to enter into engagements with the company 
of. which he is a director, he is within this rule, He has a personal 
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Winding -up—(Conid.) : 


4 


interest within thls rule or owes a duty which conflicts with hls duty to 
the company of which he isa director. It is Immaterial whether this 
conflicting interest belongs to him beneficially oc as a trustee for others. 
He is bound to do as well for his ceséwi que trust as he would do for 
himself. Again tbe validity or invalidity of a transaction cannot depend 
upon tbe extent of the adverse Interest of the fiduclary agent any more 


than upon how far Ín any particular case the terms of a contract have ` 


been the best obtainable for the Interest of tho cesti gus trust, upou 
which subject no enquiry is permitted. ” 


Artiole 73, Table A., First Schedule of the Indian Companies Act, 1913 


Hits the directors’ authority to borrow. The requirement of the article 
is that the directors shall so restrict their borrowing that the amount for 
the time being remaloing undischarged sball not cxceed tho limit speci- 
fied. The Intention of the article is not satisfied by treatiuy it as a direo- 
tion that beyond the specified limit further borrowings, though not pro- 
hibited, are to be extended In reduction of existing lens. 


The case aroso out of procéedings taken in the winding-ap of a company 


called T. R. Pratt (Bombay) Limited (herein called Pratis). E. D. 
Sassoon & Company Limited chilmed to be a secured creditos of Pratts 
of Rs. 491284 by virtue of an equitable mortgage evidenced by an iudcn- 
ture, dated 28th February, 1998 and confirmed by another indenture, 
dated 11th August, 1931. The claim of M. T. Limited (in voluntary 
Rquidation) was Intended as an alternativo to tbe claim of the Sassoon 


- Company Limited ; it was that if the latter falled to establish it» olaim, 


M. T. Limited should be admitted to rank as unsecured creditors in 
respect of the said sam of Rs. 491284. Pratts financed by loans from 
M. T. Limited and the latter were financed by loans from the Sassoon 


Company. 


The Official Liquidator resisted the claim of M. T. Limited on the ground 


P4 


that from 1930 to 1928 the mums advanced were In excess of the borrowing 


powers of the directors of Pratts under article 73 Table A. First: 


Schedule of the Indian Companies Act, 1913 being more than the amount 
of Pratts’ issued share capital whioh was five lacs of rupees, 


^ "The mein though not the sole objection taken to the Sassoon Company's 


claim under the Instruments of indontures was that the directors of Pratts 
were disqualified under section 91B of the Indian Companies Act from 
entering into them on behalf of Pratts since they were al] directors and 
share-holders of M. T, Limited : à 


Held, on the evidonoe that the Indentures of 28th February, 1928 and 11th 


August, 1931 embodied a contract or arrangement in which each director _ 


of Pratts was concerned or Interested within the meaning of sectlon 91B 
of the Indian Companies Act, 1913, by reason of his being a director and 
share-hokder in M, T, Limited, 


. Sabject to the question whetber the Sassoon Company had notice of the 


facts as to the Interest of the directors of Pratts the Indentures of gOth 


February, 1938 and rith August, 1931, wete voldable by the Offictal © 


PAGE. 
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Wioding-up —(Cenid.) : 
Liquidator, Section 91B o£ the Indian Companies Act, 1913 would not 
operate to deprive of the benefit of his contract with the company a 
third party who had no notice of the defect in the directors’ authority. 
Such a person would be entitled to assume that the Internal management 
of the company had been properly conducted. 

_ The Sassoon Company on the facts disclalmed knowledge o£ tho interest of 
the directors of Pratts in 1938 or 1931 and were not entitled to assume 
on either oocasion that the provisions of section g1B of the Indian Com- 
panies Act had been complied with. No case of ratification by the pre- 
ference share-holders of Pratts could be made out and the result was that 
the Official Liquidator was entitled to arold the equitable mortgage. 

Assuring that the directors from 1921 to 1938 exceeded thelr authority in 
so far asthe advances obtained from M. T, Limited exceeded five lacs of 
rupees, tho loans were not slira vires of the company and as the money 
was received by the company and applied for iia purposes, the Official 
Liquidator could not reduce the balance outstanding at the date of 
liquidation by disputing the Mability of Pratts to repay the whole sums 
received. T. R. Pratt (Bombay) Limited v. M. T.Limited  .. 338 


| ERRATA. 
At pege 115 line 13 from bottom /er ‘Rajendra Nata! read 'Ralendra Nath’. 
At pago 277 line 9 from bottom /or ‘order’ read ‘owner’. 
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Labour Legislation In British India by Pankaj Kumar 
Mukherji, Advocate: Price Rs. 3 only: Published by R C. 
«Chakrabartty, of Chuckerverty Chatterjee & Co. Ltd., 15 College 
Square, Calcutta, 

Labour movement is of recent growth in this country and out 
people are gradually becoming conscious that the labour ques . 
tion has a very important bearing onthe general economic and 
social welfare of the whole nation. This awakening hes already 
found expression in some of the legislations undertaken in recent 
yours. The learned author of the publication mentioned above 
seems to take great interest in the ‘labour protlem of the country, 
and bas. studied the subject thoroughly and has come forward to 
give the benefit of his extensive studies and researches on the 
subject by publishing the above work, In it he has dealt with 
both the legal and economic aspects of the question of labour and 
has divided the subject into three broad heads corresponding to 
the three classes of labour, namely, children, females and males, 
The suggestions made in the book forthe amelioration of the 
oondition of the Juvenile labourers deserve 2 special attention and 
we hope they will be given effect to in some future legislation on 
the subject. In relation to the question of woman labour, the 
learned author has pointed. out the natural disadvantages from 
which the female workers generally suffer and has advocated very 
sympathetic considerations for them, so tha: the motherhood in 
the country may not be in peril affecting ultimately the question 
of population and man power, The question of adult labour has 
also been given its due share of attention. -‘The-problem of com- 
vict labour has been dealt with in the book with great humane 
Interest and the learned author has shown in some details how 
this subject has been appreciated inthe different progressive 
countries with different results, His discussions on the theories 
of punishment and the general penal system of India are very 
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much enlightening and should be read by every body interested 
in the administration of criminal justice or regulation of jail life. 
The learned author bas rendered a positive service to the country 
by impressing on his reader that the labour question is an integral 
. part of the economic and social problems of the country and 
that in the interest of our general welfare these matters cannot 
any more be neglected. "The whole book has been written ina 


fascinating style and is teeming with sound logic all through and ' 


is also full of very valuable informations of a mulütudinous 
character. In the latter part of the book the learned author has 
dealt with the statute law regarding the labour problem and has 
shown to what extent the interest of labour -has been safeguarded 
by legislation. His training asa lawyer has enabled him to deal 
with this aspect of the subject also with great ease. We feel very 
much pleased with this production and would only wish more such 
productions in near future as our idea is that a poverty-stricken 
country like ours will never be able to keep pace with the world 
progress unless a greater degree of attention be paid to such 
problems of our national life. 


Principles of Equity by G. A. Vaidya, Advocate, Bombay: 
Publisbed by Karnatak Publishing House, Bombay 2: 1937: 

From the early days of the Chancery Courts of England certain 
principles of equity, either as supplement to the English Common 
Law or in mitigation of the rigour of its technical rules, have been 
frequently applied and with the introduction of the English system 
of jurisprudence in this country these rules of Equity have mostly 
found their way in our statutes or been applied as rules of justice 
and good conscience if.not inconsistent with the statutory provi 
sions of the country. So, it is of primary importance for our 
students to know these rules asa clue to the correct interpretation 
of our statutes or as a means for correct determination of legal com 
troversies when much aid cannot be had from the statutory provi 
sions Most of the Indian Universities have therefore now come 
to teach Equity Jurisprudence asa separate subject, but in the 
absence of good Indian publications these Universities generally 
prescribe English text-books. Rules of Equity being rules of good 
conscience ate bound to vary according to different conceptions or 


modes of life and the English text-books founded on considerations 


of life and society of the English people do not exactly satisfy the 
requirements of the Indian studente, Want of suitable Indian 
publications on the subject of Equity Jurisprudence has often been 


* 
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keenly felt and consequently the publication under review will be 
welcomed with ready acceptance by our University authorities. The . 
great merit of the book is that the learned author has fully succeed- 
ed in Indianising the subject without at all sacrificing the funds 
mental characteristics of the English Equity Jurisprudence. 
Another noticeable feature in it is that the whole law has been 
stated in an extremely simple form with the utmost possible preci- 
sion, In the classification of the legal topics the learned author 
has closely followed Snell, but he has got a real excuse for doing 
so, Until a good model of our own develops out of a sustained 
experiment for years, it will be unsafe to break away from the 
model furnished by a tried and standard publication which has held. 
the eld for generations. The learned author has done well in 
treating the subject with reference to the state of the Indian law. 
Dabbling in English law and English authorities in isolation from 
the Indian law has been the fruitful source of legal n isconceptions 
in many cases and itis high time that all possible precautions 
should be taken to impress on our students the utmost necessity of 
adopting a comparative method of study at the time of reading 
English works. Many topics, such as trusts lien, fraud have 
imbibed so much local colouring here that any attempt to study 
them divorced from the same will serve only to create confusions 
and misconceptions, In this view of the matter we cannot but 
offer our felicitations for the method adopted by the learned author. 
For further improvement of the book our suggestion to the learned 
author would be to make the book a little bigger by introducing 
greater elaboration of principles in respect of the more important 
topics and a greater number of illustrations taken from decided 
cases and by separately dealing with certain subjects which are 
altogether peculiar to India, such as ngbe of shebati's, a of 
enami and so forth - 
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NOTES OF CASES. 


Ram Singh v. Sri Charan. 

Hindu Latwo—Legal mecessity—Father's debt not tainted witk 
immorality—Sals ofa portion of the Jamily property to pay af 
debt by ons of the sons— Sale, if pustified. 

Plaintiff sued for possession of the joint family property 5y 
annulment of a sale deed executed by his brother to pay off a debt 
incurred by their deceased father, It was found that the paternal 
debt was not tainted with immorality and that it could not be paid 
otherwise than by sale of the family property. 

Held (per Niamatullak and Verma, JJ.) that where the debt 
contracted by the father was not tainted with immorality and if it 
could not be paid without the sale of the family property a case of 
legal necessity for the sons undoubtedly exists and the brother was 
justified to sell so much of the property as was sufficient to satisfy 
the debt, 

B, C. R, 





Tufall Ahmad v». Umma Khatoon. 


Mahomedan Laso-— Mars-u-maui— What amounts to—Relinguish- 
ment of claim to dower during illness in favour of hwsband— 
Validity of. E 
The plaintiff brought the present suit for recovery of her share 

ofthe dower payable to her deceased half-sister by the latter's 

husband, the defendant. The defendant pleaded that his wife 
relinquished her claim to the dower a few days before her death, 
and as such her heirs have nothing to inherit. 

The point for consideration was whetherithe said relinquishment 
constituted Marz-u-maut according to Mahomedan Law. 

Held (per Niamatuliah and Verma, JJ.) that the fact that the 
deceased had relinquished her dower did not show that she thought 
that her death was imminent, To establish a case of Marz-u-maut 
it is not sufficient that the person in question had some apprehen 
sion of death when the disposition was made, regardless of what 
the nature of the illness was. A mere possibility of death does not 
amouht to such apprehension of death as is contemplated by the 
doctrine of Mer£-ul-maut according to Mabomedan Law. Inthe 
ptesent case relinquishment having been found as a fact by the 
Court, the gift in favour of the husband was valid and the defen 
daht was absolved from any liability to pay. 


H. € Re 
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NEW ENACTMENTS. 


The following Act of the Indian Legislature received the assent 
of the Governor General on the 7th October, 1937. 


Aot No, XXVI of 1937.* 


(IDAN LEGISLATURE) © 


An Act to make provision for the application of the Muslim Per- 
sonal Law (Shariat) lo Muslims ia British India. 

WHuzEREAS it is expedient to make provision for the application 
of the Muslim Personal Law (S&aria/) to Muslims in British India ; 
It is hereby enacted as follows ;— 

1. (r) This Act may be callbd the Muslim Personal Law 
(Shariat) Application Act, 1937. 

(2) It extends to the whole of British India excluding the 
North-West Frontier Province, 


2, Notwithstanding any custom or usage tothe contrary, in 


all questions (save questions relating to agricultural land) regar-. 


ding intestate succession, special property of females, including 
personal property inherited or obtained under contract or gift or 
any other provision of Personal Law, marriage, dissolution of 
marriage, including faleg, ila, rikar, lian, Akula and mubaraat, 
maintenance, dower, guardianship, gifts, trusts and trust properties, 
and wak/s (other than charities and charitable institutions and 
charitable an1 religious endowments) the rule of decision in cases 
where the parties are Muslims shall bə the Muslim Personal Law 
(Shariat). : 

3. (r) Any person who satisfies the prescribed authority— 

(a) that he is a Muslim, aad 


*Calculta Gazette, dated aoth January, 1938. 
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Application of 
_ Personal Law 
to Muslims, 


Power to make a 
declaration, 


65 


IX of 1872. 


Rule-making 
Power. 
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(5) that he is competent to contract within the meaning of 

section rr of the Indian Contract Act, 1872, and 
(c) that he is a resident of British India, 

may by declaration in the prescribed form and filed before the 
prescribed authority declare that he desires to obtain the benefit 
ofthis Act, and thereafter the provisions of section a shall apply 
to the declarant and all his minor children and their descendants 
as if in addition to the matters enumerated therein adoption, wills 
and legacies were also specified. 


(2) Where the prescribed authority refuses to accept a declara- 
tion under sub-section (z), the psreon desiring to make the same 
may appealto such officer asthe Provincial Government may, by 
general or special order, appoint in this behalf, and such officer 
may, if he is satisfied that the appellant is entitled to make 
the declaration, order the prescribed authority to accept the 
same, 


4, (r) The Provincial Government may make rules to carry 
into effect the purposes of this Act. 


(2) In particular and without prejudice to the generality of the 
foregoing powers, such rules may provide for all or any of the 
following matters, namely :— 

(a) for prescribing the authority before whom and the form i in 
which declarations under this Act shall be made ; 

(5) for prescribing the fees to be paid for the filing of declara- 
tions and for the attendance at private residences of any person in 
the discharge of his duties under this Act; and for prescribing the 
times at which such fees shall be payable and the mannsr in which 
they shall be levied. 


(3) Rules made under the provisions of this section shall be 
published in the official Gaz»tte and shall een have effect as 
if enacted in this Act. 


B. The District Judge may, on petition made bya Muslim 
married woman, dissolve a marriage on any ground E by 
Muslim Personal Law ( Skaria!). 


6. Provisions of the Acts ani Regulations meantionel below 
shall be repealed in so far as they are inconsistent with the provi- 
sions of this Act, namely :— 

(1) Section 26 of the Bombay Regulation IV of 1837 ; 


(2) Section 16 of the Madras Civil Courts Act, 1873 ; 
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(3) Section 37 of the Bengal, Agra and Assam Civil Courts Act, 
1887 ; | 
(4) Section 3 of the Oudh Laws Act, 1876 ; 
(s) Section 5 of the Punjab Laws Act, 1872 ; 
(6) Section s of the Central Provinces Laws Act, 1375 ; and 
* (7) Section 4 of the Ajmere Laws Regulation, 1877. 


‘Notes :— This Act has been passed in accordance with the 
desire of the Muslim Community that they should be governed by 
their personal law instead of Customary Law. 


The bill which subsequently became the present Act was intro- 
duced in the Indian Legislative Assembly on 26th Sentember, 1935 
and was published in the India Gazatte of 28th Sepmmber, 1935, 
Part V, page 13¢. The following statement of objects and reasons 
appears there :— 

“For several years it has been the cherished desire of the 
Muslims of British India that Customary Law shouli in no case 
take the place of Muslim Personal Law. The matter has been 
repeatedly agitated in the press as well as on the platform, The 
Jamiat-ul-Ulema-i-Hind, the greatest Moslem religious body has 
supported the demand and invited the attention of all concerned to 
the urgent necessity of introducing a measure to this effect. Custo- 
mary Law is a misnomer inasmuch as it has not any sound basis to 
stand upon and is very much liable to frequent changes and cannot 
be expected to attain at any time in the future that certainty and 
definiteness which must be the characteristic of all laws. The status 
of Muslim women under the so-called Customary Law is simply 
disgraceful. All the Muslim women organisations Lave therefore 
condemned the Customary Law as it adversely affects their rights, 
They demand that the Muslim Personal Law (Shariat) should be 
made applicable to them, The introduction of Musim Personal 
Law will automatically raise them to the position to which they ara 
naturally entitled. In addition to this, the present measure, if 
enacted, would have very salutary effect on society because it would 
ensure certainty and definiteness in the mutual rights and obligations 
of the public. Muslim Personal Law (Sharia?) exists in the form 
of a veritable code and is too well known to admit of any doubt or 
to entail any great labour inthe shape of research, which is the 
chief feature of the Customary Law.” 


J” 


40 Bom. L. R. 577. 
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NOTES OF CASES. 


Achut v, Parsharam. 


Civi] Procedura Cale, O. XXII, rr. 1 & 2 —Indian Limitation Act, 
Sec. 1 g— Withdrawal of suit mith permission to file fresh suit— 
dash sutt— Limitation. i 
Nearly a month before the expiry of tho period of limitation 

the plaintiff instituted a suit in High Court on October 16, 1930. 
The suit was however withdrawn on February 25, 1931, with 
permission to file a fresh suit under Order XXIII, r. 1 of the Civil 
Procedure Code. Thereafter on March 24, 1931, the plainti fl 
filed the present suit ia the Court of the Subordinate Judge and 
he sought to bring it within time by applying for exclusion of the 
period between October 16,1930 and February 25, 1931, £f. e. the > 
time taken up in the prosecution of the first suit, under section r4 
of the Indian Limitation Act, The point for decision was whether 
the suit was tims barred. 

Held (per Barlie and Norman, JJ.) that the second suit was 
barred by limitation, for the case was goveraed by O. XXIII, r. s 
of the Civil Procedure Code and not by section r4 of the Indian 
Limitation Act, The plaintif was bound by the law of limitation 
just as if the first suit had not been instituted, 

B. C. R. 


Pannalal v. Khemehand, 
Indian Limitation Act, Sec. 12— Exclusion of tims—Appitcation for 
copy made after expiry of period for appeal. 
An appeal was presented to High Court on February 16, 1937, 
and the last day of the period of limitation for its presentation was 
February 217, which was a Sunday andthe following day a public 


holiday. But it was accompanied by an application for dispen- 


sing with copies of the Judgment and decree appealed from. The 


‘Court dispensed with the former but not with the latter. A copy 


of the decree was asked for on February 23, obtained and filed on 
March 1, 1937. It was objected that the time taken for obtaining 


‘copy could not be deducted as the copy was not asked for until 


after the period for limitation had expired. 

Held (ger Norman, J.) that the appeal would have been in time 
if presented on a3rd of February and therefore the time required 
in obtaining copy of the decree could be deducted and thus the 
appeal was presented in time, 

B. C. R 
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NOTES OF CASES. 


Jambu p, Gopalkrishnacharya. 
Cioil. Procedure Code, Section 11—Res fudicata—Iis peinciples— 

Raising of shecthic issue not necessasy— acond appoal—Qwestion 

. Of law, if can be raised for the first time, — 

Per Rangsuehar, J. Bofore a matter can be said to operate as 
res judicata it is necessary infer alia to establish that the matter 
was directly and substantially in issue in the earlier suit and fur- 
ther that the matter was heard and finally - disposed of by the 
Court in the earlier suit. - It is not however necessary that for the 
operation of sss fudicafa the matter should form the subject-matter 
ofa definite issue, If the. Court can gather from the materials 
before it, namely, the. pleadings, Judgment and -tbe decree, that 
the matter was directly and substantially in issue and formed the 
basis'of the judgment arrived at in the earlier suit, either expressly 
or by necessary implication, then the. principle of ves judicata 
applies, 

Where it is impossible to show for want of proper materials as 
to whether an issue was raised and heard -and finally disposed of, 
or. whether it formed the. basis of the.decree, the plea of 
rt judicata fails. 

The Court can allow even in-»eoond appeal a ‘nestle of law 
to bé raised, if it can do so without any unfairness to the opponents. 
Where the question of law is such that it does not necessitate the 
taking of idc the Court. wilson: it to be raised in 
second appeal s : 


B, O L 





Shrimal v, Hiralal, "T 

Civil Procedure Code, Order XXI, r. 63— T'ransher of Property Act, 
Sec. 59-~Kaising of attachment by transferees of property— 
Swit by jusdgmant«reditor for Ceclaration that the sale ts 


ü 


40 Bom. L. Re 359. 


| 


1937. 
amp 


40 Bom. L. R. 371. 


ION 
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vod as against kim —Prociurs — Whether vepecsentatios suit 

necessary. 

The appellant obtained a decree against respondents Nos. 3 
and 4and in execution of the said decree he attached two pieces 


“of land. Respondents Nos, r and a intervened and claimed to 


be purchasers saver alia of these lands The objection was up- 
held and the attachment was removed. Thereafter the appellant . 
sued under Ord& XXI, r. 63 of the Civil Procedure Code for 
a declaration that the two lands were liable to attachment and 
sale in execution of his decree. The respondents contended 
that the suit not being in a representativé capacity under section 
£3 of the Transfer of Property Act and not being brought on be- 
half of the general body of creditors, was not maintainable. 

The point for determination- therefore was whether a judgment 
creditor who had been defeated at the instance of an intervenor in 
proceedings taken in execution of his decree must necessarily file a 
suit under section 53 of the Transfer Property Act. 

Hela per Rangnshar, J. That it is open to the judgment 
creditor to file a suit under Order XXI, rule 63 of the Civil 
Procedure Code to establish his right to attach and sell lands. 
lt is not obligatory on him to bring a representative suit against 
the intervenor under provision of section 53 of the Trahsfer of 
Property Act. 

That under the fourth paragraph of section 53 () of the 
Transfer of Property Act, if a creditor (which term would include 
a decreeholder whether he has or has not applied for execution 
of the decree) masts to avoid a transfer on the ground that it 
has been made with intent to defeat or delay the creditors 
the transferee, he must sue on behalf of, or for the benefit of, 
all the creditors. The paragraph does not say that a creditor 
who wants to enforce his own right to property as against 
another creditor or a transferee sw bring a representative 
suit, ‘ A creditor is not bound to set aside a transfer on the ground 
that it was made with the intent to delay the creditors of the 
transferor, Under scetion 53, the intention must be to: defeat or 
delay the creditors generally, "This section does not refer to the 

question of priority or preference among the creditors of the 
transferor of the debtor. 


B, C, R. 


EN ^ ; - a T * 
t 
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' +- | Gulamkhaja v. Shivial. B 


Hinds Law Mortgage debt of father consisting of antecedent debts 1937 
ec and cash advanci—Sons lability to $1y— Minor sons liable to 40 Bom. L. R. 981 
what extent — Money decree for cash advance agaims! minor m 
| Period of limitation for suck liability of sons. 
` In the present cass one Hiralal, the defendants’ father, executed 
a mortgage in favour of the plaintiff on the a8th January, 1926, 
The consideration for the mortgage consisted of two parts, The 
first part consisted of Ra, 1309-12 as. which were due as principal 
and interest on a promissory note dated the r5th January, 1926. 
The second part consisted of Rs. 2490 which were paid in cash 
before the Sub-Registrar at the time when the deed was presented 
for registration, The total consideration thereicre was Rs, 3800 
and the sult has been brought by the mortgagee to recover that 
amount with interest at 134 per cent. per mensem, the plaintiffs. 
claim being Rs; 7600 on the principle of 4amáwpa/. The lower E 
Court passed the decree against the major defendant No. 1 but 
dismissed the suit as against minor defendants Nos. 2 to 4 on the 
ground that the debts in question were the debts cf & new business 
consisting of a liquor shop started by Hiralal fo- the first -time 
and although he and his sons were members of a joint family, the 
minor sons, (s, defendants Nos, 2 to 4 would not be bound by 
those debts. Hence the present appeal by the plaintiff, 
Held (ger Divatia and Sen, JJ.) that the Privy Council case 
of Benares Bank - Limited v. Harinarayan (1) cannot be taken to 
decide that in the case of & new business started by the father 
& minor son would not be liable in execution even on the 
ground of the pious obligation of a Hindu son to pay his father’s 
debts. 
The pious obligations of the sons to pay the father’s debts 
under a mortgage, part of which consisted of antecedent debts 
and part of which .consisted of cash advance can be divided into 
two parts. With regard to antecedent debts the mortgage would 
have effect on the minor sons’ interest in the property but with 
regard to cash advance they would not be bound by the debt 
as a mortgage debt but their interest in the property would be 
liable for that debt by virtue of the fact that it s a debt of the 
father and the sons’ liability would be regarded as one to have 
thefr interest in the property proceeded againstin execution of 
a money decree against the father, | 
(0 (952) L L. R. 54 All. $64. 


han 
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Held, accordingly that the mortgagee can obtain a mortgage 
decree for antecedent debts and a money decree for the cash 
ddvance, against the sons which may, be enforced by sale of 
the entire joint f&mily property unless the suit against the sons 
for a money decree is barred by limitation, f 

Held further that the period of limitation for the persongl 
liability of the father under the mortgage deed is 6 years and tha 
period of limitation’ against the father as well as the sons would be 
the same. The suit aganist the sons treating this suit as a suit for 
money is therefore within limitation, 07 


B D. | 


ee Saar 


Kamalabai v. Pandurang. 


Hindu Law—Gift by absolute owner before making adoption—Such 
sift, if binding on subsequently adopted son— Status of the adopted 
son, when created — Ceremony of giving and taking. 

The plaintiffs father executed a deed of gift in respect of a 
portion of his properties in favour of the plaintiff on the 4th May, 
1928. : The deed was registered on the 7th May, 19328. The 
donee who is the daughter of the donor started this action for 
possession of the property given to her by her father under the 
deed of gif. The suit was resisted by the adopted son who 
contended that the deed of gift was not binding upon him because 
it was passed after he was adopted. Both the lower Courts have 
dismissed the suit relying- mainly on the decisions of the Privy 
Council in Arishnamerthi v. Krishsamurthi (1) without going 
into the questions as to whether the deed of gift was passed before 
the adoption took place, On appeal by the plaintif it was 
_ Hald (per Divatia, 7.) that under Hindu Law any disposition 
made by the adoptive father before the adoption cannot be 
challenged by the adopted son. - 

The important time is not the time when the IA deed 
was passed but when the adoption itself took place. 

]t is the ceremony of giving and taking that creates the status 
of the adopted son and not the deed of adoption which is ere 
the evidence of adoption. » 


E. D. 


(1) (1927) L, R. 54 I. A. 248 ; 45C. L. J. 620. 
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The Indian Limitation Act, by V. V. Chitaley and K. N. 
Annafi Rao, Vol, I (Sections), published by the All India Reporter 
Ltd, Nagpur, 1938 ; pre-publication Price Rs. 24. 

This is the first volume of Messrs, Chitaley and Annaji Rao's 
forthcoming commentary on the Limitation Act. The learned 
authors’ two other publications on the Civil Procedure Code and 
the Criminal Procedure Code are now being widely used by tho 
members of the legal profession and their utility has been 
universally acknowledged. The present publication is exactly on 
the same line asthe aforesaid two publications and is expected to 
receive the same approval as has been accorded to them. We do 
not pretend to have gone through thé entire volume, but jadging 
from the few pages that we have been able to examine, we are in 
a position to say that it fully maintains the reputation that its 
learned authors have already earned by their other works. In this 
publication also *e come across the mune degree of industry, 
thoroughness and scholarship that have admittedly contributed 
to the remarkable success of those other books, No pains have 
been spared to make the publication really useful from all possible 
points of view. The book is not a mərə digest of case-law but 
poesesses al} the characteristics of a text book. Under each section 
a synopsis of the topics dealt with has besn given. In big volumes 
in which notes under each individual section run through a 
very large number of pages such synopses are absolutely indis 
pensable. The legislative changes made in the Act from the 
earliest times have been historically shown and the final position 
that the law has ultimately reached in the process of legislative 
evolution has been clearly indicated, so that no ‘confusion may 
now exist in any mind as to what part of the case law has now 
become obsolete. Where any particular provision of law has been 
diffarently construed jn the diferent Courts, the learned authore 
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have accurately indicated the divergence of opinions and discussed 
the respective merits of the different views in the light of the 
fundamental principles of law, In the matter of textual precision, 
the publication is simply admirable. We note with groat satisfac- 
tion that even the changes introduced by the Government of 
India (Adaptation of Indian Laws) Orders, 1937, have been care- 
fully embodied, The publication is a lasting monument of in ' 
dustry and if the points of excellence which have been manifested. 
in this first volume be maintaned also in the forthcoming two other 
volumes, we can unhesitatingly predict that in near future it will 
be accepted as a wagnum cjws onthe subject of the law of limi 
tation. One noticeable feature of the book that cannot escape 
even a casual reader is thatin grouping together the casos on any 
particular subject, the case-references have been arranged chrono- 
logically, The special advantage of this system is that a searching 
lawyer can at once ascertain the historical development of the 
case-law.  Evenin each group of cases the distinctive circumstances 
of each individual ruling has been noted in the foot-notes and 
thia is calculated to facilitate fuller appreciation of the bearing 
of special facts upon the general rules of law. We can fairly 
regard the publication as an all-round success and even the 
fastidious critics will agree with us in this view. In point of 
neatness and general get-up it can favourably compare with the 
publications coming from abroad. 


` The Code of Civil Procedure by B. V. Biswanatha Aiyar, - 

Advocate, Madras ; published by the Madras Law Journal Office, 
Mylapore, 1938, price Rs, 5. l 

This small handy edition of the Code of Civil Procedure 
with a copious collection of case-law and the local amendments 
will be found extremely useful by all lawyers onthe civil side of 
our Law Courts, The Code is of daily application and at every 
step of professional work, a lawyer stands in need of it. So, a pub- 
lication of this nature is very -much in requisition, A small 
publication like this cannot pretend to be exhaustive or to supplant 
the bigger volumes, but all the sme its utility is undeniable. 
The learned author has taken great pains in collecting a large- 
number of cases, but it was not really necessary for him to be over 
particular in the matter, because no body actually expects so much 
from a book of this description. If, instead of cramming the 
book with heavy loads of case-law, the learnel auther had only 
pelected the leading cases or what we call rppvesentative CRGA, 
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-that would have well served our purposes without any detraction R 
-from its utility. "In his anxiety to makethe work exhaustive, he 
has given a very large number of references and the effect of this 
bas been that even the references of. such cases of cardinal impor- 
tance as Amir Hossen’s case or Bal Krishna's case or KAairafmals 
case have been los inthe debris of caselaw. Atany rate the 
references of these landmarks of case-law shauld have been 
printed in bold types in order to render the matter of spotting" 
them out one of least difficulty. Any how, haying regard to the 


extreme cheapness of the book, the money thrown upon it will not 
be an altogether bad investment. 


NOTES OF CASES. 


y 


Shankardas v. Channappa 


Hindu ' Lam—Adojéion— Agreement. between adcpting widow and 1937; 
‘nalural father of adopied son—Rights of management! and enjoy- «o Bom. L. L. R. 443. 
ment of property reserved by the adopting widow during ker Äfe 

time — Alienation of property by the i: dad if binding om the 
adopted son. 
At the time of adoption plaintiffs adoptive mother entered into 

an agreement with his natural father thatthe -former would make 

management of and enjoy all the property of hec husband during 

her life time, and that after her death the plaintiff would take 

possession thereof and manage the same, Sometime after the 

adoption the widow began to alienate portion of it and by the 

time the suit was brought by the adoptive son, practically the whole 

‘of the property was alienated. Ina suit by the plaintiff for- setting 

aside the said alienstions by the widow. 

Held (per Broomfield and Sen, 77.)— 
That the custom which was the only foundation for the doctrine 

that the rights of the adopted son could be curtailed by agreement 

in a proper case dil not extend to reservation to the adoptive 

mother of unlimited powers of alienation for the period of her 

life. 


- 


165» 


t 
(1958) A. L. J. soa. 
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That where custom was the determining factor, though it might 
not be necessary to prove the existence of custom in each parti 
cular case, the party which relied on such custom must satisfy the 
Court that it was comprehensive enough to cover his case, 


Ibrar Ahmad v. Kamni Begam, 


Limitation Act, Art. ot—Swi! to set aside deed of git —Contents 
not known at the time of execuqion—Limitation, when runs. 


The defendant made the plaintiff execute a deed of gift in 
his favour without letting her (the plaintiff) know the real nature 
of the document which she came to know within three years of 
the suit, The defendant contended that the suit was beyond 
time as under Art. gr of the Limitation Act the plaintiff would 
have been entitled to have the instrument cancelled or set aside 
immediately the undue influence was withdrawn, 

Held (per Gaeganatk, J.) that ina sait for declaration thats 
deed of gift executed by the plaintiff was invalid and ineffectual 
as it was executed by the plaintiff without knowing its contents, 
the period of limitation is three years under Article gr of the 
Limitetion Act and runs from the date when the plaintiff became 
aware of the true character of the deed and of the transaction he 
entered into, ‘Time does nat run from the date when the plaintiff 
escapes from the influence by which he was dominated. 


Someshwar Dutt v, Tribkawan Dutt (1) followed. 
Deo Singh v. Rani Dulaiya Judeo (2) dissented from. 
GOR 


(1) [1934] A. L. J. sis. 
(a) [1931] A L. J. 909. 


^um e e nA 
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NOTES OF CASES. 


Aehuta Nand v. Mahabir Prasad. 

Cioil Prosedure Code, Sec, 135 (2)—~—Interpretation of—Judgment- 98, 
debtor dehbsrately avoiding execution Section not fo ba inter poeted [1038] a uL. ] soo. 
widely Sor his benefit. 

The judgment-debtor being apprahensive of arrest under civil 
process bolted away and could not be traced. In the meantime 
a date was fixed by the receiver appointed for the purpose of setti» 
ment of accounts in a suit for partition in which the judgment- 
debtor was the defendant and the judgment-creditor the plaintiff, 
The Court on an application by the defendant directed that he 
would be at liberty to go to the receiver to explain the accounts on 
the day fixed and that he would be exempt from arrest. Two days 
before the said date while he was “making preparations” at 
home to come to the head-quarters in order to explain the accounts 
he was arrested, 

The question for decision was whether under ection 135 (a) 
of the Code of Civil Procedure the defendant could claim Exp: 
tion from arrest under the circumstances. 

Hed (per Ahmad & Harries, 77. ).— 

That the plain interpretation of section 135 (9), Civil Procedure 
Code is that the execution from arrest under civil process is limited 
in poinf. of tims taken by a party, witaess, etc. in “going to or 
attending” or in “returning” from the tribune! mentioned in the `` 
clause, The question as to what is the reasonable time taken in 
going to or attending or returning from Court is a question of fact 
and must necessarily depend on the circumstances of each case. 

The section has been enacted ‘In public interest with-a view to 
ensure smooth and speedy administration of justice and cannot be 
given a wide interpretation with & view to helpa d RH de 
who deliberately avoids execution of a decree. ~. .- 

In re Sjoa Bux Saowatharam (1) dissented d 


B. C R. 
(1) (1881) I. L. R. 4 Mad. 317. 


18^ 


1938. 
(1938] A. L. J. 504, 


1938. 


€ 
[1938] A. L. J. gut. 
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Pirbhu Dayal v. The Jwala Bank. 


Negotiable Instrument Act, Section ós—DBanlur. and ¢ustomer— 
Payment on forged chaque-——Customer not careful in custody of 
chegue book— Danh negligent in detecting forgery—Liabiiity 
of bank. so 
The defendant bank honoured a cheque purported to have bden 

wigned by the plaintiff and made payment to the person presenting 

it, The plaintiff finding himself debited with the amount informed 
the bank that he had not drawn the amount. The bank refused 
to make good the amount on the ground that the cheque in ques- 
tion was received in the usual course of business and the plaintiff's 
signature on the cheque tallied with his specimen signature. It 
was however found upon a consideration of evidence that the 
cheque was forged and that if the bank had acted with slight care 
and caution in the matter the forgery could have been detected, 

Jt was further found that the plaintiff was negligent in leaving 

his cheque book inan unlocked boxin the "baithak" of his 

house, 

Held (per Ismail, 7.) that the negligence of the plaintiff in 
leaving the cheque book in an unlocked box was not the proximate 
cause of lossto the defendant bank. It wasthe duty of the 
employees of the bank to beable to identify the signatures of 
their customers, andif they failed to discharge their duty and 
thereby suffered loss there is no reason why the plaintiff should 
make good that loss, ; 


B.C Re 





Bacheha Lal v. Laehman. 


Transfer of Property Act, Section 106— Registered notice— Presumsp- 
tion of lato. 

In à suit for ejectment the plaintiff sent a registered notice to 
the defendant which was returned with a note "refused", There 
was no evidence to show as to who had written the word 
"refused", The defendant contended thatin the absence of a 
clear evidence it could not be held that he had received notice and 
had then refused to accept service of it. 


Held (per Ismail, J}, that in view of the amendment to Section 
106 of the Transfer of Property Act by Act XX of rgag and the 
provisions of Section 114 of the Indian Evidence Act read with 
Section 37 of the General Clauses Act, there in a presymption of 
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law in favour of effective service unleas proved to the contrary. It 
je however open to the defendant to show that the notice is not a 
valid notice as required by law. 
- Harihar Baserjes v, Ramshashi Rey (1) relied on, 
B, C. R ' 

"q (1918) I. L. mp 458 (P. C.) 





Lakshmanan Chettlar Do — Chettia». 
T'rust—Monty raised for a certain purpose—Purpese failed — Result- 


1927. 
eum) 


19% 


ing trust— Limitation Act, Art. 120—Suit for gsiting back the (1998) D Lil: 


monty- Starting point of limitation. 

A combination of 30 persons, owners of saltpans, subscribed 
Re. 6 per pan in order to construct a metalled road ior the purpose 
of transport facilities. Ata meeting held in 1909 it was resolved 
that defendant's father, one of the licensees, was to act as the tren- 
surer and would be liable for interest on the sums with him. It 
was however subsequently found that the metalled road could not 
be constructed and the money raised: therefore remained more or 
less unspent, ‘The plaintiff, another licensee, filed this suit in a 
representative capacity in 1931 for the shares in the funds raised. 

Held (per Venhatasubba Rao and Abdur Raman, JJ.) that 
the liability to pay interest on the pert of the defendant’s 
father is not inconsistent with the transaction being in the nature of 
a trust, 

That where funds are held in trust for a particular purpose 
which fails or comes to an end, there arises a resulting trust of such 
funds as remains in favour of the contributors or if they are dead 
their personal representatives. 

Inre Zhe Trusts of the, Abbott Fund, Smith v. Abbott (1) 
relied on. 

That the unexpended balance belongs to the subscribers pee bly 
in proportion to their subscriptions. 

In re British Red Cross Balhan Fund; British Red Cross 
Society v. Johnson (2) followed. 

That the suit in 1931 was well within time din e 120 of the 
Limitation Act, since even as late as 1925 active measures were 
being adopted for giving effect to the resolution. The starting 
point of limitation should be the date when the original purpose 
failed. 

B.C. R 
(1) 1900] a Ch. 326. 
(2) [1914] a Ch. 419, 
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1938. 
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I M.L.]. 
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Kandaswami Mudaliar v. Thevammal. 


Limitation Act, section 20 and $ronisos— Payment oj interest——Not 
mentioned in the acknowledgment in so many words-——Oral 
evidence, if admissible. 

The written acknowledgment of payment of a certain amount 
by the debtor did not itself cay that the payment was made towards 
interest-due en the suit promissory note, The question is whether 
the payment was made towards interest can be proved by extrinsic 
evidence. 

Held (per Pandrang Rote and Abdur Rahman, JJ. ) 1m 

That section 20 of the Limitation Act as it stands merely pro- 
vides that the payment must be of interest as such or of part of the 
principal—-and this can be proved by all lawful means--and that 
such payment will not however start a fresh period of limitation 
unless there ia an acknowledgment of payment in writing or signed 
by the person making the payment, It is not correct to read into 
the proviso that the writing referred to therein should itself recite 
in so many words that the payment made was of interest as such or 
part of the principal. The word acknowledgment cannot be inter- 
preted as necessarily connoting the idea that the ackowledgment 
must be in a particular form or should contain a particular recital, 
namely, that the payment made is of intersst as such or part of the 
principal. Unless the words in the proviso clearly require that'the 
acknowledgment itself should recite these facts, it does not appear 
to be just or reasonable that a payment which was really made 
towards interest as such should be held to be not sufficient to give 
a fresh period of payment. So the fact of payment towards interest 
can be proved by extrinsic evidence. : 

Udaypal Singh v. Lakktmi Chand (1), Idan Sadagar v, Preomsuk 
das- Ramchandra (2) referred to, 


BC R 


(1) (1935) I. L. R. «8'AIl, 261 (F. B.). 
(2) [1997] A. I. R. Pat. «85. i F 
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| By Mn. Sanat Kumar Roy CHOWDHURY, M.A, BL | 
Friends, 

I am proud of the honour you have done me by electing me 
your President, and I thank you forthe same. I am:not so vain 
as to think that it is due to my merits that yau have selected me, 
for worthier men in our noble profession can be counted by the 
scores, I have to try, unworthy mouan I em, and do the best 
I can 

The problems that beset us as layeri are manifold. We are 
the butt at once of the Government, tbe Juciciary, the Legislature 
and the people. Then there is the question of unemployment 
rendered more acute by the economic distress all round us and 
by the policy evolved by the old bureaucracy and continued by 
the present Government of gradually withdrawing matters from the 
jurisdiction of the ordinary courts of the country and having them 
adjudicated upon by honorary judges untrained in law, before 
whom lawyers cannot appear, 

But we have resisted all attacks in the past, not only resisted 
attacks, but produced men of whom we and the whole country are 
justly proud and God . wiling we hope we will be still able to 
maintain our traditions. : 

The profession of law has attracted youngmen of ambition from 
all strata of society and fora time it was able to absorb and give 
employment to all who came. But times have changed; the 
number of educated youths who cannot get employment elsewhere 
now enter this profession, not because they are attracted to it or feel 
any interest in it but because they have nowhere else to go, It is 


Y eos 
* Address of the President at the fourth session of the conference held at 
Comilla, District Tipperab, on 16th and 17th April, 1998, 
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hardly possible that the very large number who enter the profession 
year after year can make a decent living out of it, The respon- 
sibilities of a lawyer are great, his ideas high, and his code of morals 
strict. Respect for the law upon which the stability of all society 
depends can only be inculcated by the practice and example of 
lawyers and the Judges. Religious teachers of the world preach the 
code of morals for the laymen to follow, but it is the men engaged 
in the administration of the Law who really help to enforce 
the said code, The utility of the Law is thus described in the 
Mahabharata. l - M 


VR Cs Ss 7 o RITE: | 
s T5 cerea Hach] eria: p- 

gaen eei aata afadis | 

Aeaf me verte gaga: 


“Toat vyavakara which is smrita deals with vedic subjects; that 
which is derived from the vedas is dharma, It regulates gunas 
(appetites) (while) the vayavakara is the protector of the subjed. 
O Yudhisthira! it is enjoined by the creator. It affords the three 
worlds truth is its soul; it ensures prosperity of the animate 
world.” 

This being our position in society, we should live and act in 
a manner so that not the slightest whisper is raised against our 
honesty, integrity and fairness. Nor should we act in a manner 
which is undignified and loses us the respect of the people. 
Comments have besn made in reported cases about pleaders 
engaged in commission lengthening the proceedings. We some- 
times read in newspapers about defalcations made by lawyers. 
All this is to be regretted and I hope that public opinion amongst 
ourselves will stiffen against these practices so that we may keep 
the reputation of our profession unsullied, You cannot expect a 
high standard of conduct from hungry men; yet our culture and 
training, should be such that our brothers in distress should 
be able to resist the temptation of departing from the path of 
rectitude. 


The overcrowding of the profession however isan evil in itself 
and shows that there is some mal-adjustment in the social organism. 
It pains me to notice the gradual fading of brightness and mirth 
from the fices of new recruits to the bar, it ‘pains me more to find 
brilliant intellects rotting in the Bir libraries of the country when 
they could have bsen bsttar employed in the fjeld of commarce or 
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industry and added to or conserved .the wealth: The confidence 
in one’s self, the courage, the natural spirit of adventure, that we find 
in the youth of all progressive countries of the world, is conspicuous 
by its absence amongst our young men. While young we do not take 
risks and our parents and guardians advise us not to take risks, As 
a race we have forgotten the lessons of history and biology. We have 
forgotten that a man acquires self-confidence, courage and capacity 
by facing difficulties and overcoming them. We must try and 
divert youngmen who do not feel attracted to the profession of 
law to other trades and callings, That there are other callings 
with plenty of money to be earned in them is apparent from the 
fact that the entire export and import trade of the province is in 
the hands of others; the speciality of Bengal Jute is‘ controlled 
by Non-Bengalis, the public utility services are run by Non-Bon- 
galis, the Army and Navy of the country as also the Police Force 
are also recruited from people outside this Province, Wein Bangal 
have not availed ourselves of the trades open to a lawyer to any 
great extent. Look at the Law reporting done by Lawyers of the 
Punjab and tbe C. P., the Annotated Editions of the different statu- 
tes brought out from Madras, I refuse to believe that we have 
not amongst ourselves men who could have equalled if not excel 
led our brothers in the other provinces in these fielde The dift- 
culty seems to me to be lack of initiative and selfconfidence. If 
the Bar Libraries of Bengal could give a start to worthy young men 
desirous of taking up such a career either by helping them with 
funds for printing books which a body of judges of our fellow law. 
yers will approve (the amount advanced to ba repaid gradually by 
by the sale of the books) or by offering prizes for good books pro- 
duced by members, it will help in solving partially the unemploy- 
ment amongst us 

Re. unemployment amongst ourselves, the High Court by its 
rules prohibiting extraneous employment of lawyers has made it 
more difficult for them during these days cf struggle. I do not 
know why all extraneous employments should bs barred unless the 
High Court permits. Ican name leaders of the Bar like Lord 
Sinhe, the late Deshbandhu C. R. Das, and Sir N. N, Sircar, who 
in the early stages of their career took up extraneous employment 
as professors of law. Ido not know the reason which prompted 
the High Court to close the avenues of honourable employment 
to lawyers and I hope that the ban will be removed. 

It is our duty to point out tbat the Law is nota profession in 
which R youngman who is in immediate want can make a living 
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unless he is extraordinarily lucky. We may leave the matter there 
and trust to the growing selfconsciousness of the people to right 
the maladjustment I have spoken of. 

I have dealt with the number of recruits to the bar. I now 
pase on to the method of recruitment. There is no reason to make 
the period of study three years with an additional period of proba- 
tion of one year. In our times the period of study was two 
years and I do not think that under the old system the lawyers 
turned out were any worss than at present. Then again the pro- 
bationary period may be allowed to run concurrently with the pe 
tiod of study and my opinion is that if the student can see the 
practical application of the principles or the -statutes he studies, 
the impression on his mind is likely to be more lasting. I would 
suggest the curtailment of the period from threes to two years 
and that the probationary period should run concurrently with the 
study period. ` 

Our Association is committed to a policy of having an Indian 
Bar Council so that the present system of gradations and divisions 
“amongst the lawyers may be done away with. In fact in the face 
of our claim to be independent politically the retention of the pre 
sent distinctions would bean anachronism. I would suggest that 
in constituting the Bar Councils there should be seats reserved for 
practitioners from the Mofusal 

Coming to the actual field of work, we find that a new 
system of recruiting judicial officers has been introduced. The 
, new entrants need have no training:in the Bar. How valu: 
able that training is can be judged from the work of old 
judicial officers where  selectlon was made from persons who 
had actually practised. It acquaints the would be judge with 
the practical difficulties that face a lawyer and a litigant. A 
period of probation as judges can never give the officer the 
requisite experience. The present system of recraltment to my 
wind will also have the effect of widening the gulf between the 
bench and the bar. 

Another observation I must make about our courts. The 
judges are representatives of His Majesty the King Emperor while 
they occupy the Chair. As such their conduct should be dignified 
aod command respect. I have however seen and heard of judicial 
officers who forget this and actin away which, were they not 
sitting in‘their chairs, would lay them open to chastisement, or 
make them contemptible in the eyes of the public, I have seen 
and heard of judges who have asked their orderlies to pull wit- 
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nesses, parties or members of the public by the ears, to make 
them stand with their faces to the wall to make witnesses attend 
court even after their evidence is finished with the object of 
punishing them, to speak and act discourteously towards the Bar 
and the members of the public forgetting that they represent The 
Fountain of Courtesy Himself This Association should publish 
cases like the above and take steps to bring the said officersto a 
realization of their bearings. 


With the new spirit of expedition pervading the subordinate 
judiciary in Bengal we find new and questionable practices develop- 
ing of dismissing for default or striking off cases in which applica- 
tions are made for time -while ready cases wait for being taken up 
or are adjourned to other dates, 


Cases where judicial officers favour partcular lawyers are also 
not of infrequent occurrence. Cases of judical officers obstructing 
lawyers and taking down evidence according to their own wishes 
and not as the witness deposes are also found thouzh rarely. 
Public opinion needs to be mobilized against these illegal acts 
of the judges and by giving publicity to such cases we may exercise 
an effective check on these propensities on the part of the judicial 
officers. l 
. In spite of agitation for the last fifty years, we still have mem- 
bers of the Clvil Service not trained in the profession of law posted 
as District Judges and promoted to the High Court. Their sound 
common sense and training no doubt stand them in good stead 
but if common sense was everything that was required, it would 
not have been necessary forlawyers to undergo & course of 3 
years training after graduating. We should agitate for the removal 
ofthe present system of recruitment of judges and insist upon a 
good practice at the Bar being considered asthe sine gua non for 
appointment as a Judge, An experiment is being tried by recruit- 
ing members of the profession as District Judges. We claim 
that the selection should be made from lawyers of the District Bar 
with a good practice, If this is done the experiment will be suc- 
cessful in all cases. 

There is another aspect of the administration of law to which 
I must draw pointed. attention, Unfortunately for us, heinous 
crimes. and crimes against women are onthe increase. Thess 
crimes require to be stamped out with a firm hand as they sap 
the very foundation of ths society’ and very often lead to com- 
munal tension, Iam sorry to say that judges on some occasions 
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have thought fit to import communal considerations in the adminis- 
tration of justice, and thus weaken it. 

Regarding the practice of Law the first difficulty in the 
way of the lawyer in our Province is the Body of Rules known 
as Circular Orders. Onecan have no objection to Rules inten 
ded to regularise and  systematise the practice in the Courts 
if the Rules leave the Court or the lawyer freedom to adapt 
them to needs of special cases, if they are treated as guides, and- 
not as inflexible parts of the statutory Law. Our High Court 
Circular Orderre—I am speaking of thosein force in the Civil 
Courts—have been framed with a view primarily to expedite 
business and to increase the revenue yield from the courts, 
They have achieved their object admirably even if in actual 
administration they amount to denial of justice and even if they 
have made litigation more costly. They are based on distrust of 
lawyers and their clerks and also of the subordinate judiciary. I 
am not aware of the facts which bave led the High Court to their 
present opinion of the advocates and pleaders practising in, the 
province as also of the pleaders’ clerks. I presume the framers 
of the rules were convinced that we and all connected with us are 
a bad lot and probibited our entry into the offices in the Courts, 
What passes my understanding is, why then license such a 
thoroughly bad lot as we are and call us officers of the Court ? 
Why have a registration system for pleaders! clerks and impose a 
fee for such registration. The pleaders’ clerks to-day have no 
greater rights or privilleges inside the Court compound than the 
man in the street. His registration curtails his freedom of action. 
The first thing that &.beginner has to learn therefore is how to 
dodge these rules We made representations, wanted to go on a 
deputation to the Hon’ble the Chief Justice and his companion 
Judges but were told thata High Court Judge had been deputed 
to see the working ofthe Rules and report. Mr, (Justice) Lodge 
did inspect the Courts and I presume has submitted a report but 
we do not know what it ig and whether the recommendations deal 
with the points raised by us in our representations. 

The rules say Haszirahs have got to be filed by a certain time, if 
it is 2 minute late you must file a petition, Ifthe object of filing a 
Hazirah is intimation to the court that you are ready, I cannot see 
why you must file a Hazirah before the case is called on. One 
could have understood a rule which directed the presiding officer 
to call on all cases on taking his seat so as to get information from 
the advocates or pleaders as to whether the parties are ready. If 


VoL. LXVII] ^ BENGAL AND ASSAM LAWYERS’ CONFERENCE. -374 


the parties state that they are ready, there is no necessity of getting 
a Hazirah filed. This suggestion may possibly lead to loss of 
revenue, Under the present rules all the witnesses for the day, 
although one of them may not be taken up tll4 P.M. must attend 
at 10-45 A.M, and wait tils pw. If you say so and m will come 
afterwards you cannot examine him unless yan file a petition. The 
mid witness may be a practising doctor, patients’ lives may depend 
on his presence at their bedsides, but to suit the High Court 
Circular Orders he must attend at 10-45 A.M. and not leave 
before 5 P M. 

Then again affidavits are required on the slightest pretexts 
even when no evidence of any fact bas to be given or is required 
by the code. 

An obstacle is put on the way of creditors and landlords giving 
up the properties of their debtors purchased at auction as they are 
compelled to pay poundage fee, and there i» no provision for 
refund on setting aside of the sale, 

With the short time allotted each day far inspection, and the 
formalities necessary for getting an order, the difficulty—in some 
‘cases the impossibility, of taking notes of documents, it will be 
impossible under the present circular orders to get ready in a case 
of the magnitude of the Bi]ni Case or the Tarskeswar Case but that 
probably does not matter, as they will be disposed of all the more 
expeditiously. When the lawyers on both sidas» have not been able 
to inspect and get notes of all the documents, the examination of 
witnesses and the arguments will be much shorter and the State 
will benefit as it will be able to utilise the services of the same 
officer for other works. 

We have done all in our power to get the Rules amended and 
if the High Court does not amend, it only enoourages, as I have 
said before, the evading of these rules. 

It seems that the rules were framed from this point of view 
that the-officers of the Courts, the expedition of work and the 
revenue of the State were the only things to be considered, no 
matter what happened to the litigants and their cases The fact 
that they have paid and paid well for getting justice did not trouble 

Regarding corruption in courts, in order to prevent ex. 
tortion by ministerial officers, the High Court Rules provide 
that all information -about orders passed on applications or in 
a case fixsd for the day are to be noted in a Register and 
made available to the pleaders, parties and pleader’s clerks. 
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No additional hands have been sanctioned for this duplication 
of work, The result is that the orders are not noted before y 
P. M. and even if they are, the notes really do not convey all 
information. So the parties have to approach the peshkare or 
the clerks for getting information and have to pay for it. . Simi- 
larly informations regarding steps taken, documents filed have 
to be gathered and it is not elways possible to wait for & formal 
order granting inspection of records; nor is a party's lawyer always 
available for such work when the order is made- Now that ins- 
pection even by lawyers of the Record without getting a formal 
order has been stopped, the clerks and ministerial officers resp a 
rich harvest by supplying such information, The informations 
are necessary forthe conduct of the case and the party pays of 
necessity. I do not know what harm would have been done if 
the pleaders were allowed to inspect records as of old in the 
pressnce of the sheristadar or the clerks. It is certainly not alleged 
by anybody that pleaders tampered with record while inspecting 
or that with the introduction of the present rules now in force for 
three years, tampering with records have ceased. | 

I have seen some courts carrying the rule to the extreme. 
Even when a case is on, they refuse to allow the advocates and 
pleaders to' handle the records The High Court should know 
that the majority of litigants are poor and it is not possible for 
most of them to supply their lawyers with copies of documents 
and depositions. The lawyers have to conduct their cases on 
looking'into the records and unless facilities are given for that it 
would amount to a denial of justice. 

Corruption in Courtscan be checked if Courts seek the co- 
operation of the Bar, and act in away which affords reasenable 
facilities to litigants. If litigants know that a case on the peremp- 
tory board will not be adjourned even if a party has gone to 
cremate his father, they will certainly adopt means other than 
legitimate to prevent the case being. called on and pay for the 
respite thus illegitimately gained. 

We claim that the High Court Circular orders and Rules 
should be revised and that the revision be made in consultation 
with us as we are the only body able to place the views of the 
lawyera and the litigants before the Hon’ble Judges. I only hope 
that our claim will be entertained and the Administration of 
Justice so far as practice and procedure are concerned put ona 
sound basis. 

There are other rules dealing with the practice and procedure 


— 
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of ‘the’ Appellate side with which I àm- not competent to. deal ; 
but. I understand tbat difficulties have occurred there also and 
the Hon’ble Judges have: not acceded to the prayer of the advo- 
cates to be heard asa matter of right regarding alteration and 
amendment of these rules. I hope that the Hon'ble Judges will 
see the Justice and reasonableness of the claim a ine advocates and 
agree to their demands, . 


Our next trouble is due to the re Every member 
having an idea in bis hend is at liberty to introduce a bill and 
have it passed into Law. The Legislature does not stop to enquire 
how the proposed legialatian will affect existing laws and the rights 
and liberties of the subject or what effect it will have on the 
social structure of the country. In my opinion there should be 
a department attached to svery ‘Legislature in the Country manned 
by expert lawyers and drafismen, without whose report no piece 
of legislation should be allowed to be introduced and no amend- 
ment to be placed. This may mean a restriction on the rights of 
legislators but ought to be submitted to in order to avoid future © 
troubles, and anomalous results, It is not unoften that we meet 
with provisions in Statutes which were meant to achieve a par 
ticular object but the language of which means something different’ 
from what was in view, ar where by an inappropriate amendment 
the object of a provision has been totally defeated. I would also 
suggest tho appointment uf law Commission consisting of practising 
lawyers and jürists to go into and formulate draft legislation 
regarding Landiaws and Tenancy Laws, Insolvency and Rural 
Indebtedness so that the present chaotic and anomalous stafe of 
the Law may be rectified and we may have a body of Laws consis- 
tent, clear and easy of application and really furthering the Interests 
of the people of the counzry. To 


Our Legislators and Government pros great solicitude fot, 
the indebted agriculturists, But they are practical men and arc 
willing to help only so long as their sympathy can be manifested 
without injuring their own pockets or their prospect "This at 
once rules out two obvious methods of giving relie Tho. agri- 
culturi would deem it a boon if he could be relieved of the 
obligation to pay the cost and tte courtfeas of an:action against 
him, The Government spend practically nothing on Debt Settle- 
ment Boards yet they have framed rules that oourt-fees are to be 
paid on the jclaims About 93 per cent. of rept suits are not 
contested and very little time is occupied by the courts in deciding 
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these expasve cases, There is therefore no justification in levying 
full court-fees in these suits. The Government may very well 
forego, without loss, the court-fees in uncontested suits for rent, 
The same principle can also be made applicable to exparte suits 
for money. But as I have seid before, the first obvious course, 
is ruled out because it would lessen the profit of the Government 
from the sale of justice. The second course one would have 
expected our Legislators and the Government to pursue would be 
to fix a minimum price at which jute can be purchased from the 
agriculturists or if that is unworkable to open jute stores all over 
the country from which stores only jute should be sold to con- 
sumers through the agency of the Government, It isa notorious 
fact that the price of jute is doubled or trebled when it reaches 
the hands of the European brokers; and if the second policy is 
pursued the profit now made by middlemen, the European 
community, and the mill owners, would dwindle. That is the 
reason probably why the second obvious course is also to be ruled 
out, The only persons who are left ere the landlords and the 
creditors. It is easier to make them forego their rights, to tear up 
their contracts by legislation, for the Government knows that these 
creditors and landlords have practically no voice either in the 
legislature or in the Government of the Country. They are not 
disturbed at the prospect of bringing ruin to many a home in the 
country, or in the prospect that the middle class, which is the 
backbone of every society and every Government, will be wiped 
out. But let me tell you gentlemen that the B. A. D. Act and the 
other Acts of the like nature designed to set one class against the 
other and probably to give relief to one at the expense of the other, 
spake the foundations of society and far from being beneficial to 
those for whose benefit they are ostensibly intended will engulf 
the agriculturists in one common ruin with the landlords and the 
creditors s= 

Another way of giving relief for the time being would be ta 
extend the period of limitation applicable to rent suits and petty 
money suits and also to execution cases. Empowering courts to 
grant instalments in rent suits and petty money execution cases, 
repealing the High Court Circular Orders and Rules demanding 
expeditious disposal of execution cases would also go a long way to 
help the harassed. agriculturists. 


Butthése are not the directions in which the COISODNE 


is moving. 
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Before leaving the point I cannot reaist the temptation of 
placing before you one instance of the practical application of the 
B. A. D. Act and the comments of the Hon'ble Judge. In 4a 
. C. W. N. at page 48r a case is reported in which the debtor him- 
self was one of the Debt Settlement Board. He got a notice 
imued under the Act and this notice could not be questioned 
even by the High Court The Hon’ble Judge trying the case 
remarks :— - 


The applicant for stay was himself a member of the Debt 
Conciliation Board in question. This adds perhaps to the pictures 
queness of tbe situation, but that does not affect the legal ques- 
tONeeaseccsenecceceesACts such as these which break new ground 
are apt to lead to interesting situations and results other than 
those anticipated or intended. This Act may have the beneficial: 
effect of leading people to take greater interest in Agriculture. 
It may alo improve the business of Kabali money-4enders 
who do not for the recovery of their dues hava recourse to Court 
of Law. 


Then there is the Case Law. God help him who enters into 
this morass and is unable to place his feet on the firm road of 
principles too often obscured and overgrown with loose statements 
or misstatements of the Law. What is required is the interven- 
tion by the High Court through a Committee of lawyers and 
jurists who will retain the cases laying down principles or cons 
truing ambiguous provisions of the statutes or laying down the 
exceptions to the general principles and ecrap the rest. There- 
after by Rules or Legislation the reet of the cases should not be 
allowed to be cited. This will make for & better Bar and facilitate 
the dispenaation of justice. We do not now-a-days trouble about 
principles or even the language of the statutory provisions. The 
judges demand, and we try to.find out, whether there is any 
case covering the point before us, and more often than not are 
lost in the search, Research, and comperstive study of the law 
has disappeared from our midst not for want of qualified men, 
but because the present method of being ready with case law 
helps us to win our cases more easily, and the courts have no time 
to hear principles of law expounded to them and very often they 
lose patience with one who does try to do so. | 


The neat thing I have to notice is the growing tendency to have 
fudieial work done by tribunals whose members have no legal 
training. The first instalment of such legislation was the establish- 
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ment of Union Board Courts. The next instalment was the estab- 
lishment of Settlement Boards underthe now famous B. A.D. 
Act By these two pieces of legislation the Government bas 
contrived to divert the mejor portion of the judicial work of 
subordinate courts and is now in this happy position that it gets 
the judicial revenue in the shape of court fees all right, but has 
not to pay the judges who decide these suits and proceedings 
They have not stopped to think whether the introduction of the 
B. A: D. Act will ‘destroy rural credit and revolutionize the social 
structure, and whether far from alleviating rural indebtedness, the 
said Act will accentuate it. The Government professes to be 
very much afraid of Communism, but this seems.to, be a.measure 
with a frankly communistic object. I am sure the Government 
cannot stop bere. They must advance along the path chalked. 
out by themselves and inthe near future declare that contracts 
are but scraps of papers that bargains need not be kept and that 
if you have obtained possession of land,or money of another, no 
matter on what promises you have done it, you need not honour 
your promises. However, these are matters of high politics and 
it is not proper that I should enter into controversial subjects. 
We are affected in so far as our entry is barred before these 
courts, To me it seems that men with no legal training are unable 
to siftthe evidence and arrived at the truth withoutlegal help, 
and that in actual administration of the Act very difficult points 
arise which can hardly be expected to be adjudicated upon by 
nomlawyers without legal help. I claim that in the interest of 
the parties themselves, they should be allowed to have services 
of lawyers and if. debts are to be settled they should be settled by 
the ordinary courts of the country.. The presence of lawyers will 
often prevent the Presidents of Panchayet Courts and Debt Settle- 
ment Boards from acting in an irresponsible or dishonest manner 
and thus induce faith in these tribunals, 

I refer to another tendency I am noticing. A dangerous 
practice is growing up of ousting jurisdiction, of civil courts by 
the exercise of Rule making powers, Often an Act is placed 
on the statute book not objectionable in itself but having a 
clause inoffensive in appearance giving powerto the Local, 
Government to make rules. ín practical administration of the 
Act, the Government gives the right of decision of disputes to 
executive officers and makes their decision final and -sometimes 
expressly takes away the jurisdiction of civil courts, In such 
cases there was previously under section 107 of the Government 
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of India. Act, 1979,.80me remedy anc the High Court entertained 
applications for revision, . But sectior gs4 of the Government of 
India Act, 1935 bas taken away the right of revision in cases where 
An appeal would not lie from . the decision of the tribunal (See 4: 
C. W. N. 1363 and 4s C. W. N. 54, 212) and the subject is without 
a remedy even if the Executive Officer or tribunal bas acted illegal- 
ly and in violation of principles of natural justice. I do not know 
whether these are merely manifestations of a policy to make the 
executive supreme in these mattera and to inculcate in the subject 
n feeling of awe and respect for the executive which he was fast lo- 
sing. Any way, I claim that the ousting of the jurisdiction of Civil 
Courts is a misuse of the Rule making power and it trenches upon 
the rights and liberties of the subject. 


I must make a fow remarks about tae cost of litigation, increase 
of stamp duties and registration costs. As you know the Court foes, 
Stamp duties and Registration fees were enhanced shortly after the 
War, But now that the cost of living Eas come down to the pre-war 
level, now that the price of the staple crops of Bengal, paddy and 
jute; are as low as, or even lower than, the pre-war prices, now that 
the Government has taken advantage of the reduction in price in 
reducing the salaries of its judicial and executive officers there is no 
justification for retaining the enhancement in court-fees, stamps 
and registration foes.. This increase has affected us, for a litigant 
who has a certain sum to spend, after spsnding on court fees has 
necessarily a lesser amount available to pay his lawyers, 


There is another reason forieducing the court-fees. The State 
is making a huge profit on Court fee Revenue. Living in commer- 
cial times we can understand the Stste recouping itself for the 
establishment it keeps for dispensing justice. But we cannot un- 
derstand the State making a profit out of it, If that be the new 
policy, we are not far from a time when justice will be put up to 
auction and sold to the highest bidder. 


While the Government has taken steps to increase its revenue 
tbe High Court has reduced the fees of lawyers in cases returned 
as uncontested or dismissed for default ‘There may have been a 
hot contest, the case might have dragged on for years, before it 
was decroed exparte or dismissed for default there may have been 
interlocutory applications and commissions lasting for days but the 
lawyers fees romain as they are. This really prejudicial to the 
interest of the parties and of practitioners and we claim that in each 
case for different kinds of work a scale of fees should be prescri- 
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bed, . This will prevent the harassment of parties, by a dishonest 
litigant for the cost will ultimately have to be borne by him. 
Moreover it will make the bags of assessment of fees rational. 

Our Association was started four years ago, a provisional pro- 
gramme and constitution was adopted. The time has now: come 
when iu the light of the practical working of thé. Association we 
should adopt a practical programme and a constitution suited to our 
needs. I hope we shall at this conference be able to do ‘so. 

Friends, we are passing through critical times and more than 
ever we need unity amongest ourselves and organised efforts to 
better our position, lam glad that gradually all Bar Associations 
are realizing this and actively participating in our Association. It 
is not enough to meet in conference once a year, wa ought to be | 
vigilant throughout the year, report to the Executive Committee 
any attempt at encroachment on our rights and privileges and take 
an united stand against such aggression. Thus will we achieve our 
object and make the Association a success. 


BANDE MATARAM, 


The Calcutta Law Journal 
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NEW ENACTMENTS. 
The following Act of the Indian Legislature received the assent 
of the Governor General on the oth April, 1938 : 
ACT NO. XIX OF 1038.* 


An Act further to amend the Child Marriage Restraint l 
da, 1929. 


WHEREAS itis expedient further to amend the Child Marriage 
Restraint Act, 1929 ; It is hereby enacted as follows :— 


1. This Act may be called the Child Marriage Restraint 


(Second Amendment) Act, 1938. 


2. In clause (vc) of section 2 of the Child Marriage Restraint 
Act, 1929 (hereinafter referred to as the said Act), between the 
words "is" and “thereby.” the words “or is about to be" 
shall be inserted. 

3. In section 8 of the said Act for the words “ District Magis- 
trate” the words rane GI SUE DURS ne ene Pe 
substituted. . 


4. For sction 9 of the said Act UON shall PEREN 
iiia 


* o. No Court shall take — — OEE T 
Act after the expiry of one year from the date on which the offence 
is alleged to have been committed, * 


b. For sub-section (7) of section rr : of the gaid Act the follow. 
ing shall be substituted, namely ;— l 


“(r) When the Court takes cognizance of any offence : ‘ander 
this Act upon a complaint made to it, it may for reasons to be 
recorded in writing, at any time after exanining’ the complainant 


* Calcutta Gagotte, dated a8th April, 1998, Part Y, P. 87. 
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and before issuing process for compelling the attendance of the 
accused, require the complainant to execute a bond, with or without 
sureties, for a sum not exceeding one hundred rupees, as security 
for the payment of any compensation which the complainant may 


be directed to pay under section 250 of the Code of Criminal Proce- y ot 1898. 


dure, 1898, and if such security is not furnished within such reason- 
&ble time as the Court may a the complaint shall be 
. dismissed.” ; - 


6. The following section shall be added as section ra of the 
said Act, namely :— 


(z) Notwithstanding anything to the contrary contained 
in this Act, the Court may, if satisfied from information laid before 
it through a complaint or otherwise that a child marriage in contra- 
vention of thia Act has bean arranged or is about to be solemnised, 
issue an injunction against any of the persons mentioned in 
sections 3, 4, § and 6 of this Act prohibiting such marriage. 


(2) No injunction under sub-section (z) shall be issued against 
any person unless the Court has previously given notice to such 
person, and bas afforded bim an opportunity to show cause against 
the issue of the injunction. 

(3) The Court may either on its own motion or on the applica- 
tion of any person aggrieved rescind or alter any order made under 
sub-section (r). 

(4) Where such an application is received, ‘the Court shall afford 
the applicant an early opportunity of appearing before it either in 
person or by pleader; and if the Court rejects the application 
wholly or in part, it shall record in writing its reasons for so 
doing, 

(5) Whoever knowing that an injunction has been issued against 
him under sub-section (r) of this section disobeys such injunction 
shall be punished with imprisonment of either description for a term 
which may extend to three months, or with fine which may extend 
to one thousand rupees, or with both : 


„Provided that no woman shall be punishable with imprison- 
ment, > 


Notes :—This Act amends the Child Marriage Restraint Act 
(Act XIX of 1929} The most important amendment made by it 
is to be found in section 6 whereby a new section, viz, section 1a, 
is added to the original Act. The object of tbis amendment is to 


Short 
title and 
effect. 
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make provisions for the prevention of a Child Marriage before it 


actually takes place. With this object in view, powers have been. 


given to the Court to issue an injunction prohibiting a marriage that 
has been arranged or is about to be solemnised in contravention of 
the Act. Before any such injunction is issued, notice should be 
given to the person against whom itis sought to be issued and an 
opportunity should be given to him to show cause. 


The following Act of the Indian Legislature received the assent 
of the,Governor General on the Bth April, 1938 : 


ACT NO. XI OF 1038.* 


An Ac fo amend the Hinds Women's Kights to Property 
| "Hd, 1937. ' 


WHEREAS it is expedient to amend the Hindu Women’s Rights 
to Property Act, 1937, for the purposes hereinafter appearing ; It is 


hereby enacted as follows :— 
Jr 


1. -(r) This Act may be called the Hindu Women’s Rights to 
Property (Amendment) Act, 1938. 


(2) It shall have retrospective effect as if it had come into force 
on the 14th day of April, 1937. 


2. Insection 2 of the Hindu Women's Rights to Property 
Act, 1937 (hereinafter referred to as the said Act) the words "lea v: 
ing a widow" shall bs omitted. 


8. . In section 3 of the mid Act 


(a) in sub-section.(r) for the paragraph preceding the first: 


proviso, the following shall be substituted, namely :— 


“3, (7) When a Hindu governed by the Dayabhag School 
of Hindu Law dies intestate leaving any property, and when a 
Hindu governed by any other school of Hindu Law or by custo- 
mary law dies intestate leaving separate property, his widow, or if 
there i more than one widow all hie widows together, shall, sub- 
ject to the provisions of sub-section (3), be entitled in respect of 
property in respect of which he dies intestate to the same share 
as à Bon," ; 


* Calcutta Gazette, dated rath May, 1533, Part V, P. 195. 
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(3) in sub-section (2) the word "intestate" shall be omitted ; 
and 

(c) in sub-section (4), after the words “rule of succession” 
the words “or by the terms of the grant applicable thereto” shall 
be inserted. 


4, After section 4 of the mid Act the following section shall 
be inserted, mamely :— 


"s, For the purposes of this Act, a person shall be deemed 
to die intestate in respect of all property of which he has not 
made a testamentary disposition which is capable of taking 
effect.” 


Notes :—Tlhe Hindu Women’s Rights to Property Act (Act 
XVIII of 1937) contained many defects due to its bad drafting. 
One of these defects is that under section 2 of the original Act, - 
ifa Hindu dies a widower, the right of inheritance conferred on 
his widowed daughter-inHaw by the provisos to Section 3 cannot 
take effect, It was not the intention of the Act that this right 
should depend on the survival of a widowed mother-in-law. 
Another defect is that Sub-section (1) of Section s is capable of 
interpretation as conferring aright on all the lineal descendants 
of tbe deceased including daughters and daughter.’ daughters to 
succeed along with the widow. This was zlso not the intention 
of the Act. The present Act removas these defects, It also 
defines the term “intestate” by adding a new section, vis section 5, 
tothe original Act inasmuch asthe reference to intestacy in sub- 
section (2) of Section 3 was likely to give rise to difficulties. , The 
present Act has been given retrospective effect as from the com- 


 mencement of the original Act (14th April, 1937). 


Repeal, 
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The following Act of the Indian Legislature received the assent 
of the Governor General on the 8th April, 1938: 


ACT NO. X OF 1938.* 


As Ad to provide that all Cutchi Memons shall je. governed 
in matters of succession and fakeritames by the 
Awhammadas Law. i 


WHEREAS it is expedient that all Cutchi Memons be governed in 
matters of succession and inheritance by the Muhammadan Law ; 
It is hereby enacted as follows :-— 


1. (z) This Act may be called the Cutchi Memons Act, 
1938. 

(2) It shall come into force on the rst day of November, 
1938. 

2, Subject to the provisions of section 3, al- Cutchi Memons 
shall, in matters of succetsion and inheritance, be governed by the 
Muhammadan Law. l TE 


3. Nothing in this Act shall affect any right or liability acquired 
or incurred before its commencement, or any legal proceeding or 
remedy in respect of any such right or liability ; and any such legal 
proceeding or remedy may be continued or enforced as if this Act 
had not been passed. 07 

4, The Cutchi Memons Act, 1920, is hereby repealed. 


Notes :—Since the passing of the Cutchi Memons Act of 1920 
(Act XLVI of r9s0) large numbers of members of the Cutchi 
Memon community have taken advantage of the same, However, 
there is a minority which still persist in being governed by the 
customary laws and that tends to complicare matters. It is highly 
deairable that the entire community should have one uniform law 
of succession. With this object in view, the present Act has been 
passed. It will facilitate the administration of civil justice by the 
law Courts in British India, as they will have to adjudicate through 
an established code, while under the circumstances existing prior to 
the present Act a wide field of custom and usage had to be 
traversed for a proper decision of & case. 





* Calontta Gazette, dated 13th May, 1938, Part V, P. 115. 
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REVIEW. 


' Indian Company Law by M. T. Sethna, Barrister-at-law 
published' by D. B. Taraporevala sons & Co., Hornby Roud, Fort, 
Bombay, 1938. Price Rs. 4/8 annas. 


The Company Act has recently been recast and many newe 
provisions of a salutary character haya been introduced in it tb 
remedy some of the patent defects of the Act of 1913, and the 
learned author has availed himself of this opportunity to bring out 
his present publication. In giving out his exposition of the law, the 
learned author has taken the sections of the Act in groups, each 
group dealing with a particular topic. The propositions of law and 
the basic principles on which they are founded have been stated in 
the simplest possible form of narration, so that it may be posible. 
for the readers to pick up the outstanding ideas and the legal con- 
cepts without the least effort on their part. To facilitate under- 
standing and ready grasp of the legal principles, resort has been 
freely made to illustrations taken from sslected cases contained in 
the English and Indian reports, In a short but extremely interest- 
ing &nd useful introduction, the learned author has summarised the 
chief benefits that have been conferred by the new amending provi- 
sions introduced in the Act in 1936. The whole subject has been 
put in such a small compass and described in such a lucid and neat 
form that the book will prove useful and attractive even to the 
beginners and the law studente, The most notable feature of the 
book that has appealed to us most is that in classifying the topics 
the learned author has fully and correctly anticipated the queriss 
that his readers will very much desire to be answered, The text of 
the Act as it stands after the recent amendment will be found 
towards the end of the book but as no special typographical 
arrangement has been adopted to mark it off from the com- 
mentaries, some amount of inconvenience may be experienced in 
finding it out, It would have been better, if, at any rate, the pages 
containing the text had been trimmed with red edges. 
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REVIEWS. 


The Law and Practice of Divorea: Ey S. C. Manchanda, 
Barrister-at-law, published by the Eastern Law House, Law publi. 
shers, 15 College Square, 1938. 

This publication gives a complete account of the statute Law 
relating to the dissolution of the marriage tis between persons 
living in India. Asa sequel to the rapid intellectual advancement 
of the womer-folk of India, the question of divorce is gradually 
becoming an important problem of our social life and it is high 
time when a complete review should be made of the working of 
the divorce law hitherto ia vogue among the Christian section of 
the Indian population or among that part of ths native section to 
whom the benefits of the Divorce Law have been extended by 
means of the Special Marriaze Act, HI of 1872. The book under 
review undoubtedly serves such a purpose. It has been divided 
into three parts ; the first Part gives an exhaustivs commentary of 
the Indian Divorce Act, r869; the second Part deals with the 
practice and procedure in relation to Divorce cases and the third 
Part with certain special statutes and statutory rales, In this third 
Part we naturally expected to find the relevant extracts from the 
Special Marriage Act, seeing that the Divorce Act has been made 
applicable to parties married thereunder. Thie seems to be an 
unfortunate omission. Another unfortunate omission is that the 
book contains no reference to the Muslim Personal (Shariat) 
Application Act, 1937, in which provisions have been made for the 
Divorce application of a Muslim woman. In our estimate, inclu- 
sion of these statutes would have considerably enhanced the utility 
ofthe book. The notes in the book seem to have been. prepared 
with meticulous care and are fairly exhaustive and at the same time 
accurate, The learned author deplores the absence -in the Indian 
Statute on Divorce law of any provision authorising intervention by: 
the alleged adultress ngmed jn the wife's petition in defence of her. 
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honour and we whole-heartedly endorse his views in the matter and 
would long for an early legislative interference regarding it 
Towards the end of the book we find the new statute entitled 
“ The Parsee Marriage Divorce Act, 1936 " with valuable common- 
taries. Section 53 of this Act has since been repealed by the 
Repealing and Amending Act of 1937 (XX of 1937), but this statu- 
tory change has escaped the attention of the leirned author. This, 
however, is not very much material, On the whole, the book isa 
very valuable addition to the bibliography of the country and will 
be found immensely helpful. The get-up of the book leaves nothing 
more to be desired. 





The Law relating to Electrical Energy in India and 
Burma: By’ T. W. Meares C. L E, F.R A. 8 3 published by 
Messrs. Thacker, Spink & Co. (1933) Limited, Calcutta, Fifth 
Edition, 1937. 

We had occasion to review the First Edition of this book in the 
pages of this journal (13 C. La J. 14n) and we are glad to find that 
it has stood the test of time very well and has already passed 
through several editioas by this tima. There is not mach change 
in the general scheme of the work excepting that it takes full notice 
Of the effect of the recent constitutional changes introduced by the 
Government of India Act of 1935 and embodies the amendments 
introduced either in the Electricity Act itself or in the Rules framed 
thereunder. The learned author baving taken an active part both 
in the shaping of the Act and in the framing of the Rules and 
having acted as the technical adviser to the Government of India is 
the best person to speak with authority on the subject of electrical 
engineering. Although himself not a lawyer, yet he has the keen 
appreciation of the needa of the legal profession and has dona full 
justice to the legal aspect of the subject. For want of a sufficient 
number of Electricity cases in the Indian Reports, the learned 
author has found it necessary to explain the legal position io relation 
to the various questions that very often arise in connection with the 
use of electrical energy by reference to the English cases. Tho fir 
Chapter of the book contains an interésting historical account of 
the progress made by electricity and the legislations undertaken in 
its behalf, Then in the succeeding chapters we have what we 
may call annotations on the provisions of the Indian Electricity Act 
with reference to all the possible topics that one may possibly 
conceive, The learned author has so nicely balanced the legal and 
mechanical aspects of the subject that the book will be equally 
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useful to a lawyer with imperfect graspof mechanical ‘engineering 
and an electrical engineer innocent of law. It is impossible to over- 
estimate the utility of the book, especially in an age in whicha 
civilised man has to depend on electricity almost at every step of 
his daily life. 

The Law of Patents in India, by E. Charles Ormand, Bar- 
rieter-at law, published by the Eastern Law Houss, r5 College 
Square, Calcutta. Price Rs 1s-8-o, net. 

The book is a complete exposition of the of law of patents in 
India and bids fair to prove immensely useful to all who may have 
something to do with it, being practically the first publication of 
its kind. Most of the members of the legal profession are not suffi- 
ciently familiar with this branch of the law, with the result when 
any. question relating to patents arises, one hes to knock about to 
gather the necessary informations for successful execution of the. 


job in hand. The book promises to render a real assistance on an 


occasion like this. No doubt, the primary object of the learned 
author has been to produce a legal treatise, but at the same time : 
he has not been unmindful of the needs of the laymen interested 
in patents, Therefore, the book has been presented in a form 
that may be acceptable to both lawyers and nomlawyers alike, 
The Patent law of India is expected to render considerable service 
to the industrial development of the country anda book of this 
magnitude at this juncture of time will be vary much appreciated 
on all hands. The whole law has been treated and developed 
very intelligently. In the first few pages of the book “the learned 
author has given an historical outline showing how the fundamental 
ideas and the legal principles composing the atructure of the Indian 
Patent Law have gradually evolved out of a few monopoly and 
patent cases and the early English statutes following in their wake. 
Then he goes on to delineate the progress of the Patent law in 
this country as appearing from the old Indian Acu on the subject, 
since repealed. Thereafter follows the unfolding of the present 
_law as embodied in the current relevant statutes together with the 
Roles framed under authority. The book aleo gives a complete 
accurate survey of the Patent administration in the country, stage 
by stage. So with this book at his elbow, even the most, unin 
formed man will feel at ease when dealing with the Patent cases, 
be it for the purpose of obtaining or opposing a grant or for the 
purpose of settling the terms of a patent or of securing reliefs 
against infringement of patent rights, The book excels in marshal- 
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'. ling of ideas as.also in narrating the facts and figures and in no part 


of it suffers:from any confusion of thoughts or any error of judg- 


. ment, Itseemsto us to be destined to get recognition as the 
Standard work on the subject, and will eventually become a 


Vads mecum not only with the lawyers but also with all inventors, 
manufacturers, engineers, chemists and all other people pursuing 
commercial or industrial avocations. We whole-heartedly commend ° 
this book of practical utility and legal value to all concerned. 


NOTES OF CASES. 


In re, Chowdarayya. 


Indian Penal Code, sedian 306 r— Father taking amway his child from 
the custody of iis mother by deceitful means—Whelher kdnapp- 
ing Evidence Act, section 105—DBurden of: proving a case 
within the exceptions to section 306 t— When not on the accused. 

A child was in keeping of his mother who was a lawful guardian 
within the meaning of section 36r of the Indian Penal Code and 
that he was taken or enticed away out of her keeping by his father. 
The question was whether the father could be held guilty of an 
offence under section 361 of the Indian Penal Code. 


Held (per Burn, 7.), that under the explanation to section 36r if 
& person in good faith believing himself to be entitled to the lewful 
custody of a child could not commit an offence under section 361, 
Indian Penal Code, it would follow a fortiori that a person who was 
in fact the father of the child, and therefore in law entitled to the 
custody of the child could not come within the scope of 
section 361. | 

Sahara! Makammad v. Kamisuddin Mahammad (1) relied on. 


By section 105 of the Evidence Act itis of course the duty of 
the accused to show that his offence falls within any of the excep- 
tions in the Indian Penal Code; but where it appears from the 
prosecution evidence itself that the act falls within the exception 
the accused will clearly be relieved of that burden. 


B GOG R 


(1) (1930) I. L. R. 58 Cal. 897. 
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NOTES OF CASES. ES 


Kalliappa Goundan v. Kandaswam! Goundan. | 


Court-fees Act, Sch. 1, Art. I—Memorandum af appeai— Additional 
court-fes demanded.—Failure of the appellant to pay—Appeal 
dismissed accordingly Second appeal - Court fos payable—Court- 
fees Act, hom to be construed. ` 


In the lower appellate Court the plaintiff appellant paid “as 
court-fee on his memorandum of appeal Rs, roo, but the District 
Judge held that the correct fee payable: was Rs, 412-7-o. Or the 
failure of the appellant to pay-the deficit court-fee the appeal was 
dismissed., From the dismiss] he filed a second appeal which he 
valued at Rs. 312-7-o, being the difference between Rs, 412-7-0 and 
Ra, roo, and paid court-fee thereon. The point for decision wag 
what was the subject-matter in dispute in 2 second appeal for the 
purpose of court-fee. 


Hed (per Venhatasybta Rao and’ Abdur — Rahman, 77.) 
that the subject-matter in dispute as contemplated in Art. I, 
Sch. I of the Court-fees Act has the natural and plein meaning, 
namely, the subject-matter in dispute in appeal and not the subject 
matter of the suit itsel The subject-matter in dispute in the 
second appeal was the difference between the court-fea paid and 
the court-fee demanded in the lower Court and the memorandum 
of appeal was consequently leviable to court-fee on the a4 valorem 
scale on the sum of Ra. 312#-7-0 being the difference in stamp 
required, and not on the entire subject-matter of the suit. 

The Court-fees Act is a taxing statute and it ia settled law that 
the intention to impose a charge upon the subject must be shown 
by clear and unequivocal language. If. two ‘constructions of a fiscal 
enactment are equally possible and reasoriable, the . construction, 
more favourable to the subject must be enforced, 


1938, 
[1938] I M, L, J. 


d 
* 


46m THE CALCUTTA LAW JOURNAL, [Vou. LXVII. 


Ramaswami Chettiar v, Commissioner of Income-lax (1) referred 
to. 

(Per Abddur Rahman, J.: It is true that the rejection of à 
plaint brings the litigation in that Court and in that case to an end, 7 
but it is incorrect to suggest that the rights of the parties have been 
and can be deemed to have been completely and finally deter- 

— mined. The very fact that a second suit is maintainable militates 
against ths theory of finality. 
. Ganpati v. Venkatesh (2) distented from. 


BC. Re 


(1) (1938) 56 M. L. J. 141 (150) (F.B.) 
(2) A. L R. [1935 ] Nag. 83 (F.B.) 





Pakala Narayana Swamy v. Emperor. 


Roidenct-— Admissions by a party and previous statements by a wil- 

nas? NESS, difference betwen —Statement by an accused, when amounts 

[1938] P. W. N. to confession—Section 162 of the Criminal Procedure Cods— 
' “Any person’, whether includes the accused. 

Per Terrell, C. J. ét Manohar Lall, J. :— Admissions by a party 
to litigation, whether civil or criminal, differ fundamentally from 
previous statements made by a witness, An admissionis a direct 
evidence of the relevant fact admitted A previous statement by 
a witness is not direct evidence of the facts stated by the witness, 
but is material which may be used either to corroborate the oral 
testimony of the witness or it may be put to him in cross-examina- 
tion for the purpose of destroying his credit. It cannot be used to 
supplement that oral testimony, that is to say, a previous state- 
ment of fact by a witness cannot be tendered as evidence in direct 
proof of the fact stated. The evidence npon which the Court is 
to consider the material allegation of fact must be the evidence 
of the witness as given in Court An admission by a party (or 
accused) although i in Itself evidence of -the fact admitted may be 
attacked on the ground that the party or the accused has not in 
fact made the admission. He may also reduce or destroy its weight 
as evidence, by producing evidence to show that the true facts are 
contrary to the admission, It will then be for the tribunal to weigh 
the evidence afforded by admission against the evidence produced 
at the trial by the defence, 


Vot, LXVII] NOTES OF CASES, 


Section 16s of the Criminal Procedure Code has no reference 
whatever to accused persons but merely codifies with certain modi- 
fications the law as to use which.may be made of previous 
statements which may have been made by witnesses. 


In re Syamo Maka Patro (1), dissented from. 
Asimuddy v. Emperor (2) followed. 


In order that a statement be considered as a confession, it 
must involve an admission of guilt of the offsrce charged, and 
that an admission is admissible if it is not a confession. The 
only test to decide whether a statement is a confession or not 
is to see whether the accused states that he bas done certain 
things which amount to an offence thereby accusing himself of 
committing an offence. | 


The accused against whom a previous statement by him is 
tendered in evidence is entitled. to have the whole evidence 
placed before the court. If that statement taken-as a whole 
amounts to a confession the whole statement mus be excluded. 
It is not possible to place a part of a single statemsnt as a mere 
admission or to a series of admissions and to omit merely the 
strictly confessional part. On tbe other hand if the statement by 
an accused considered as a whole would not be = confession but 
a denial of gift, the whole of it would be receivable in evidence 
as feo fanto a series of admissions, ) 


B. C. R. 


(1) (1932) I. L, R. $5 Mad. 903. 
(2) (1926) I. L. R. 54 Calo. 337 ; 46 C. LJ. asa 





Maina Sahu v.Balak Das. 


Landlord amd ienami— Suit for sjectment from homestead land — 
Verbal agreement for a permanent lease—Whether the tenant 
Aable to ejecimeni — Tenant erecting a pucca house on tht land— 
Whether equitable estoppel arises —Transfer. of property Ad, 
See. 5l—Whether the tenant entitled to compensation on 
The plaintiff sues to eject the defendant from a piece of 

homestead land settled with the defendant by the predecessor 

of the plaintiff Tosra wasa varoil agrasmsit for a permtnent 
lease and Rs a5o/- was pud by the dsfenlant to the plaintiff's 


4718 


[1938] P. W. N. 
386. 
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predecessor as Selami, On ths hnd in dispute the defendant 
raised a pucca structure ; 

Held (per Agarwala &  Varma' JJA that the lease being 
merely an oral one is unenforceable in law and the tenant is 
liable to be ejected for want of a registered lease, 

Where the pucca structure was raised on the homestead 
land without any mistaken belief by the tenant of his right in 
regard to the land but in assertion of a right under the verbal 
agreement and not by reason of any encouragement or abstention 
on the part of the landlord, i. e. where the: act of the tenant in 
constructing the house is referable not to any representation by 
the landlord but to verbal contract which was enforceable against 
the landlord at the time when the tenant’s expenditure way 
incurred but which right has become barréd now, the, doctrine of 
equitable estoppel will not arise. 

Arif v. Jadunath (1) followed. _ 

Held further, that the tenant is entitled to compensation. for 
the structure which he' erected on a piece of land under an ‘oral 
agreement granting permanent lease which is not enforceable in law 
and the decree for Sene nt ahould be' conditional on payment of 
compensation. ` 

Badal v. Debendra (1) followed. 


B. C. R. 


1 


(1) (1931) I. L, R. 8 Cala. 1255. 
(1) (1932) 37 C. W. N. 473. 
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